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PREFACE. 


npHIS volume is published as a further supplement to Mr. J. T, 
Woodman’s Consolidated Digest of Indian Law Oases, 1836*1900. 
It contains the cases published for the year 190B in the Indian Law 
Reports Series, the Law Reports (Indian Appeals) and the Calcutta 
Weekly Notes. 

Certain changes have been made, which are as follows ; — 

(1) for every case which is digested in this volume, the year in 

which the case was decided is given ; 

(2) wherever a case digested in this volume is published in two 

or more .Reports (e.ff-t I. L. R. Calc.; 0. W. N. ; and 
L. R. I. A.), the Report from which the head-note is 
. taken is noted first, and the prefix s,0. is inserted before 
the references to the other Reports ; 

(3) the headings and sub-headings under which the cases are 

arranged are printed in the table in capitals and Jn black 
type, the sub-headings being in small capitals. The cross- 
references are printed in ordinary type. 


C, E. GREY. 


GAMtlTrA j 

Me 1st September, 1907. 
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A 

ABATEMBiraf OP EETTT. 

See Bengai Tenanox Act. 

ABATBMB3ST OP SUIT. 

See CiTiL PaoOEDtmE Code, sa. 368, 371. 

ABDTJCTIOIT. 

See Kidnaeping. 

ABETMEMT. 

See Penai, Code. 

9 O, W. BT. 69 

ABSCOWDnSTG OPPENDEE. 

See Ceiminaii Pbooeddee Code. 

ABWAB. 

See Civil Pbooeddre Code, a. 13. 

9 C, W. ISr. 469 

ACCOXESTT. 

See Eviden'CE Act, s. 84. 

9 C. W. BT. 421 

See Lisiitamon Act, Son. II, Art. 106, 
B. 7 . , . 9C.W.Br, 537 

See Maeomedan Latv. 

I. li. E. 29 Bom. 267 

Set Practice . E B. B. 29 Bom. 107 

^See Provincial Shall Caebe Courts 
Act . . I. Ii. E. 28 Mad, 384 

See Sale tor Arrears op Eevenue. 

E Ii. E. 32 Calc, 27 

Affreemeni—Sesiraini of trade — 

Contract Act (IX of 1872J, ss. S3, S7 — Con- 
tinuous cause of action — Damages — Transfer of 
lusiness to a limited Comg>ang — Effect. — Held, 
that an order directing a Company to furnish an 


ACCOUER? — continued. 

> account vill not extend beyond, or include contribu- 
tions, wliich accrued later than the date 'when the 
business of such Company was transferred to a 
limited Company. Fraser and Coepant c. The 
U osiBAV Ice ilAjniPAcrERiNa Cojipanv (190S}. 

I. Ii. E. 29 Bom. 107 

ACCEETIOBT. 

See Bengal Regulation XI op 1825. 


ACCUSED PBESCE. 

See Conpession . I. B. E. 32 Calc. 560 

See Criaiinal Procedure Code, ss. 133, 
183, 342 . . 9 O. W. BT. 983 

See District Magistrate XI of 1826. 

L B. E. 32 Calc. 1090 

ACKBrCWBBDGMEBTT. 

See Bengal Tenanov Act, Son. Ill, 
Art. 6 . . 9 C. W. BT. 1025 

See Limitation Am, ss. 19, 20, 21. 

a^c.-w.BT.ses 

See Stamp Act, Son. I, Art. 1. 

I. B. E. 27 AE:84 

ACQUIESCEBTCE. 

See Hindu Law. I. B. E, 29 Bom, 400 

See Landlord and Tenant. 

B B. E. 27 AIL 338 

ACQUIBmCW CP BABTD. 

See Land Acquisition Act. 

ACQUITTAB, 

See Criminal Procedure Code, s. 489. 

B B. E. 27 AE 369 
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&«LtinnTiof 

iseo-xxxn. 

■" Pii StiVT Act 

1880— ZLV 

Stt TrfU Coes 

1864-lt 

Stt Ash Covsts Act 

J865-X 

Stt Srcccs9io5 Act 

1869— XXTlt 

Stt TscjiMi Am 

I8fl7-nx, 

8(e O1VBU50 An 

1897— XXV 

Stt Pans ASD ESOISTEiTJOf Of BOOEf 
ACT 

1867-XXVtn. 

St* Tarsttf a i'ro jfoMOsgitt Act 

1889—1. 

S»» OireH EsTirrj Act 

1870— vn, 

6«« COCBT F*H Act 

— 1871— X 

«MCATTLiTaM?M8An 


1871—^11. 

Su FoBtat Act 

1871-xxrn. 

S'MPsmOTf Act 

1873-1 

St* En»*'«CB Act 
157S-ir. 

1 st CofTUCT An 

1874-XIV. 

St* ScvTimBD Hiitbicts An 

- — 1870— X. 

St* noMBiT RiTiact JrBtasicno:> Act. 
ie76-XVH 

St* OCBH T ITO PBTBTiri ACT 

1878— xvin. 

St* Ocun Act 
— 1677— ni. 

Su rzejiTBiTTof Act 

1877 -XT. 

S#» LUOTStlOf Act 
1 - . 1881-T. 

Su Piowts jTj. ABsnTistBirm Aer 

1881-XV 

Su PacToiiis ACT 

1881-XXVI 

A»« htooTiMu iTstBtrxsTta Act 

1882-11 

Su Tbcsts Act 

1883— IT. 

St* TBAX'fXB Of PBOfBBTT ACt 

1883— T 

EiazxXTn Act 

1883— Tl 

Stt CovFBTiES Act 

1883— X 

0«e CkiiciTl£ Pbocedcss Cost. 

1883— XIV. 

Set CUtjx PsocTursB Cop* 
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ACT— continued. 
1882-XV. 


ACT — concluded, 
1802- V. 


Sec SxALii Cattse CoektSj Peesidesoe 

TOWEJ. 

~ 1885— vm. 

See Bengae Tenanot Act. 

— 1887— vn. 

See StTiTs Vaeitation Act. 

— 1887— rx. 

See Protieciai; Smaie Cattse Cocets 
Act. 

— 1887— xn. • 

See Bsa'gac, Agea and Assam Citie 
Code IS Act. 

— 1889— IV. 

See Merchandise Maeks Act. 

— 1889— VU, 

See Sccoession Ceetipicate Act. 

— 1890— rx." 

See EAiE-WAsa Act. 

— 1894—1. 

See Land Acquisition Act. 

1893— I. 

See SiiAXS Cadse Codeis, Psesidekox 
Towns. 

— 1885— XV. 

See Ceown Qeanis Act. 

1897— IX. 

See Peotident Funds Act. 

— 1897— X 

See Geneeae Cdauses Act. 

1898—1. 

See Oritm Act, 

— 1898— xn. 

See Bexgaii Tenanct Amesdiiest 
Act. 

— 1898— V. 

See CEUnNAD Peoceduee Code. 

— 1898— VX 

See Post OmcE Act. 

1899—11. 

See Stamp Act. 

1899- XI. 

See CouET Fees Act. 


See Administbatob Genbbad’s Act. 

1903— IV. 

See Peotident Funds Act. 

ADEIT COITETS ACT (H OF 1884). 

gg, 17, 20, 23, 28 — Criminal FrocC' 

dure Code {"Act V of 1898J, ss. 447, 449 — Sesi~ 
dent’s Court at Aden — Sessions Court — Transfer 
of case to. the Sigh Court — Jurisdiction of the 
Sigh Court to transfer a case to itself from the 
Court of the Resident at Aden — Letters Talent, 
cl. 39. — It is not competent to the Kesidont at Aden, 
to whose Court as a Court of Session a case is com- 
mitted under s. 447 of the Criminal Procedure Code, 
1898, to transfer the case to the High Court, under 
the provisions of s. -449 of the Code, on the ground 
that the offence canuot be adequately punished hy 
him. The powers of the Court of Session coaferr^ 
upon the Eesident at Aden by the Aden Courts Act 
(II of 1864) are not merely such as are defined in the 
Criminal Procedure Code, 1898, hut such ns are pro- 
vided expressly iu the Act itself. Aud s. 449 of the 
Code of Criminal Procedure, 1893, cannot affect those 
provisions. The High Court of Pomhay can, under 
el, 29 of the emended Letters Patent, transfer to 
itself a case pending in the Court of Session at Aden. 
Empebob V. Eobbbt Comebt (1905). 

X L, B, 29 Horn, 675 

ADMXNISTBATIOlSr. 

See Evidence . X L. K. 32 Calc, 710 
See Hindu Law . 9 C. W. N, 923 
See Limitation Act, s. 7. 

9 C. W. N. 637 

— — Decree — Administration suit — Cicil 

Procedure Code (Act XIV of 1832J, Soh. IV, 
Porm 130. — After the preliminary ’decree in an 
administration suit declaring the right of a defendant 
to a certain share in the estate, the Court ought not 
to sanction a compromise between, the plain tife and 
the executors to the effect that the entire estate should 
be made over to tbe plaintiffs and the executors re- 
leased from further accounting, entirely ignoring the 
rights of the other defendants. In decrees in suits 
for administration the Subordinate Courts ought to 
follow theforin prescribed in Form ISO, Scb. IV of 
tho Civil Proceduto Code. Ajot Kumaei Debi u. 
Manindea Nath Chatteejee (i905). 

I, L. B. 32 Calc. 681 

— Administration of estate hg Court — 

Position of creditors — Default on creditor’s part — 
Creditor admitted so as not to disturd past divi- 
dends, position o/— ByaiVy.— The general principle 
goTcrmng the position of creditors of an estate under 
administration by tho Court is that they witl on duo 
cause shown be let in at any time, while the fund is 
in Court, even wherr the money .has been appor- 
tioned amongst the creditors and transferred to tbe 
Accountant-General for payment to them. Lashleg 
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AOMISiaTEJLTJON— i 
y Rosg.Hrei 602 t Afgitly iTartfon, I Jfiirf 
eS^i Z>ani T Tfori, Slgtf <f ITit* SOO, i*- 
feried to. tweTer, a creJilot la* !>»«» 

giiittj o! temiMnw* In ttie ussertion rf ini clalvb ii* 
de<»ii\t »1*U not la iJlQireA to opnata «o » to tore- 
tojlioe ot Inooaveiu^noa oUlen isora diligent twa 
lioiMlI Catlelt T SiKoiu, 6 Utor SJ3, relenti 
tOb Tbele^ ponlioscf « Craditor, win foraome 
Haaonor MbffiajWQ eiclq VI f ram aCnt dlvlViid 
and nine^aeBtlf gfti Hi claim ailmittod to tbe 
tobolalc ti at tat to dufuri fatt Uiat^ 

If fortbsr tosf M cams Ini he I* estitleil to hato a 
prefenotial di\Uegl pud to him out of each atvH* 
before any further diiUctid Is pari. f-a/eT Prf* 
nt, 1 Miynt SiSt referred to rpSS r 
wtTS BiBDvhB.TMS Oaitaa (it»Oo) 

ec.w.ir,i97 

— AdmiKtratisa trait by Crarl — 

jt/peiaineal ^ aem traitei, {/ faarlioa «/Crar/ 
aeriiesrjF~COBnifri*t laarlioa ^ Oourt.— IVhere 
aiurthBeheeuinatltstod for th* adrainlitratitBofa 
trset and a dOErra }iaa bres made that attract* tha 
yona&ietrciQ el ih* Ccmit and the trustee cauM 
afterward* eiftrrtaetie power pien to him by the 
actUor to appoint new tratteee s«itbootth*«ooeu 
rest (aactlsB of tb* Court Bts power ia each a 
caa* i< merely oaa of soaioatiou to be canfinsedby 
th* Court on eunndmtrou of the btane ot tM 
soouae* to be a tratUe fa re Saif, H L J J> 8 
C» 627t e* SIX T if « 901, dutu>euahed 
AVbna Btatl e Kayaal Lu, Xoiatraita fISOS) 
0 C. W. S «9» 
• «. 1. Xa ^ CtAe. 4.ft« 
ADxana'SRji'VOR. 


- » M4rx , 

« 831— £tfea{toa t a l w— d»«t by laire^ifat aefaii 
aiifrofrta to /•( tfiida dfrw a»d la/i—^raed 
or eoilaiio*— Sotonble d^Wridaftae— ffer yedicw/o 

— tVocedm <» <r/d/rorV «ri# aja‘*ii rilatt of 
decree oo an aeapi harieg been {leased 
■gainst an alstoutntor at the Isataece of aeredstor 
of the wtoto represented by tbe adminutrator, critaio 
property refers to la tbe award w»t purchased by 
Ihedoeree-holder In esecution pnee^inpa suth tbe 
eenctloB of (ba Court. Afteraaxdaanadmiaiitratisa 
appouted tn ILe place of the vtsu^rator 
baring brtiogM a suit to set astle the dnreeaod tbe 
rotoequent sate la eiecoUou on the sroond (bat 
under * S8S of the Bnccewton Xct (S of 16651 
tbe decttthoHee wae entiUid only to a tato 
eb'e dwtribhlioit among the eroduara of the estate 
ntld, that u> the absence of faod or cdludoa Use 
decree and the tohicqnent aale in eeecottm conM not 
betetamie Srlil farther, that according to ee X3 
^lAu'thrt Vrt I* 
l»s.) the flnrto hating bc«t elwmted, the executiou 

th™.anai^tbe,aeitwn wae, tberatoTm «, 3.. 
esecutOTcr admlaistrator, ea the ewe mat be, of a 
legal repreiutotite, 
in irloai *U the property of the dece^ T«t* a* 


APMIKISrKATOlI-Macfarfe* 

■odi by strtse of t 1*9 of the garceMtoa Act, 
na* be tail to to tlmllnr to that vi the echalt 
cfsBiJal.'’ freftmoet OofeJ, X-S SI A I4S, 

referred to and applied. A etediterS efitUu againat 
theeetateof* dmmtoit person ahouU bo treated U 
aa adailnlstration emit. Ifit hfrnttnat c. Mb6b2> 

CEa»D(l 90 S) . . . Xls-lt.S 9 Som, 08 


ADKrNiemA'EOS, QEKmAl .*8 ACT 
fV OS' 1002) 

b.A,c). fJ-rra»t» Aelfll of ISSSJ, 

« 78— Iheeierye fy Ccerl of «» ererolor — 
reafiay ef proyerfif ta (be eo»(ia«i*y eteeafari— 
Tbe Conrt hat power to dlsellarge an esecstor os his 
own appUcatloD, if * proper »*el« made emt As 
necuW eo dlichai^grA remain* Ubhie for anything ho 
ha* done or leftOBilonb white an executor— it ^y 
xslteceabia fmtn the datweof hl< ofloe fmm the date 
of diMharre farlt AKEiCSa50 hltnsow^tl 
OIX»} . ' XXs.lt, 20 Horn. 168 


ADOPrriojr. 

Stt BcsvwtXdw 

XX.K.82Cate.2I0 
Se«H«'»brXiw Xls.Txa3Calc.801 
XIS.JX27 AUS71, 417 
X Is. ^23 Bom. Cl, 318,400,410 
Sto LiKTrafior > X la B 32 Calc. 183 

ASTIStBB POSaSBeiOK. 

St* Co tuasti, roittttiov >t 

0 ch IT. w. sa 
£e«0tnt3 „ 0 0.17,37.308 

Stt Foinirru . 0 C 17. 27 56S 
iSra LisiTano'C X Xa B. 87 All. 348 
Stt Liuttanos An, x 7 

0G17.2T. r05 
Stt Xrunanow An. Sco. 11. A«t UL 
X la n. 87 All. 805 
fire JliBoxHU.-* Xitf B G W. 27 626 
A'ex Mosioaoi . 8Cv'W,lt.801 

6et FaHcmirnco , SG17.27.292 

T*»«afi-I« eotmaos— XTefawreresvipf 

sipprajlti by «»* (eejel eeaiiaeewfy.^ /eay (««« 
— IVeeemptwaaife «ef»s| eeWer o/ofier (cHsatt 
,a remmoii.— To conatitsto as sdrerM poesetoion 
aebrtaeen tenaotoia-comiDoa there mustbeanex 
elneKat or as miter Sol* powceaion by one tenant- 
io.coiBiBU5 eoBtiSBoueV for a long period without 
any ciism or dcmui'l by any person claiming under 
tbe other tenant {a.oi)mmoa u atldaiice fram w'^U 
*B actual oneter of the other tenBotaia.coiiinioi> 
any he precuued. OucoauniS c TaxasSKaU 
(1005). . . . XX.B 29Boni.800 


* ■ — So\i 6y co-iltfrer oyaisif laniardato 

/hr frgfiit 0/ lie tlere— Ximtofiee — A'ltfirra of 
]>«tt*>tioa if laeibardcr — Held, that the fact that a 
«o tbarer in a suit against the Jamhardar for 
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ADVERSE POSSESBIOW-. jcjjoi'MtZed:. 
liis sliaro of profits for three years antecedent to 
the suit liSvo received no profits foi twelve years 
previous to suit is not by itself sufficient to bar the 
■suit in the absence of evidenca that the defendant 
lambardar was daring those twelve years holding 
adversely to the plaintiff. Raj Bahadur v. Bharat 
Singh, I. L. B. 27 AIT. 348, followed. Muham~ 
mad ffttsainv. Badri Prasad, WeoTcly Noies, p. 8S, 
distinguished. Mahadeo Prasad v. Raja Sawal 
Singh, Ir, P. A., No. 8 , of 1902, decided on the 
13th of June 1902, discussed. Miniir Lai a. Badki 
Pbasad (1905) . . I. D. B. 27 AD. 436 

ADVOCATE-GEiraiRAL. 

Sanction of, when neeessai'y to 

bring suit. 

Seo Cmn Peooedube Code, s. 589. 

9 C. W. ET. 161 

See Pbactioe, 1. L. E. 29 Bom. 19, 183 


A.GEMT. 

See PBiifOirAi, ato Agekt. 

AGBA TEETAlSrCY ACT (II OE 1901). 

5 BS. 79 and 81 — Ciril and Revenue 

Courts — JurisdicUon~ Suit Tig ejected tenant for 
restoration to possession — Limitation . — ^An occu- 
pancy tenant died leaving two daughters, who had 
■their names recorded as occupancy tenants of their 
■deceased father’s holding, butne^c^ obtained actual 
possession thereof. On the contrary, the zamindar 
put in his oivn tenant. One of the daughters of the 
lato occupancy tenant, however, gave a lease of half 
the holding, and tho lessees ultimately sued the 
zamindar's tenant in a Civil Court to recover pbsscs- 
sion. Held, that tho plaintiff’s proper remedy 
washy snit under s. 79 of Act II of 1901, and 
ns he had been ont of possession for something lihe 
three years, his snit was barred by limitation. 
Lalip Rai v. PeoTci Rax, J. L. R. 21 Ail. 204, re- 
ferred to. Eaac Lae v. Ceitki Lah (1905). 

1. B, B. 27 All. 372 

B. 134. 

See Penai, Code. 

SB. 176, 180 and 193 — Civil Proce- 

•diire Code, s. 2—” Decree ” — " Order” — Appeal . — 
Meld, that no appeal will lie from an appellate order 
■of a Collector, ns distinguished from an appellate 
decree, in proceedings under the Agra Tenancy Act, 
1901. In order to decide what nro orders " and 
what “ decrees ”\under tho Tenancy Act, J901, the 
definitions contained in tho Civil Procedure Code, s. 2, 
must ho applied. Deaki Eam u. Bboda Setoe 
(1605) .... I.1,.B.27 AIL21 

SB. 176, 177 and 103 — Civil Proce- 
dure Code, ss. 2 and 244 — “Orders” — “Decree" 
—Appeal. — Deld, that an appeal will lie to tho Dis- 
trict Judge from an order of an Assistant Collector of 


AGBA TENAUGY ACT (II OP 1901)— 

concluded, 

the first class, if such order, by tho force of s. 2 
of tho Code of Ch-il Procedure, amounts to a decree. 
Keaeae Singe u. Poda Eam (1905'. 

I. B. E. 27 AU, 31 

- 8 . 201 . 

See Noeth-IVesi Pkotikoes Eent Act, 
s. 98. 

s. 202 — Question of tenant rigid in 

Civil Court — Question decided hg Civil Court — 
Appeal — Procedux-c. — Where in contravention of tho 
provisions of s. 202 of tho Agra Tenancy Act, 1901, 
a Civil Court heard and determined a snit in which 
a question of tenant right was raised, and on appeal 
tho lower Appellate Court remanded tho suit under 
s. 662 of tho Code of Civil Procedure, it was held 
tliat tho lower Appellate Court ought not to have 
remanded the case, but should itself have passed the 
order required by s. 202 of tho Tenancy Act, and tho 
High Court made such an order. Jagan Nath «. 
BhawAni (1905) , , I, B, B, 27 AU. 167 

AGEEEMENT. 

See Account. 

See CONTKAOT Act. 

AIE, 

See Basement. 

ABIBHATION. 

See Hindu Law, Ahenation. 

ABBDVIAB BAND. 

See Acceetion. 

ABBDVION. 

See Reoueatio.v XI oe 1825. 

AMENDMENT OP BBAINT. 

See PiiAlNT. , 

AMBAHS. 

See Evidence Act. 

ANCESTBAB ESTATE. 

See Hindu La'w. 

APBEAB. Col, 

1. Eioet OP Apteae ... 11 

2. Appeae peom Dechee . . 14 

See AghA Tenancy Act. 

See Bengae Tenant Act. 

9 C. W. N. 122, 721 
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SIOtST OP CXStS 
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£»« CaoTi. Kia»n Lmswib »*» 
Ttsm r»o«J>r«i AeL 
S«Covtisi« ACT.M 6M4TAitaJ«> 
LTj.Jt.U7 All W)9 
S*t CorsT Pm icr.t 7, Ben 1 

I. UR. 7 All. 805 
fi»« CoT*t Ptii Act. Hl.Rcn H.Amt 


APPZAl,-te,t,»*Kt 

i moiiT OF ArFrih-~f^i<‘*fi. 
mI *11 tt Ci'H Procwlnn CWc on tfc* wobI 
tlAt •pvU.tat Wl «■> tSarw* 

traatlfMtfJivlUiiD* 023 ft t'^ <>}f. Oi*0i 


Z. li. R. a? AIL 809 traatlfMtfJivlUiiD* 023 ft t'^ <>}f. Oi*0i 

Sjj TArsT T»M Act » 7 Sen 1 Cntw BBiTTJ.oi»»4»t e eBO*«i Rot 

(IW3)- . . ' J.li.R.82C*le.672 

finCoTAtrtllACT. m.RciI n.A*T e.f» jy* /mprpw*nt%l Mt 

71 f-A •/ 4'ifilJ'^ArtfA If 

' ’ 1.11.11.27 All. 689 Ctm# »yrf<i»«»— C»nii*r». 

Csncrril Co'Dt t,f iJm, Clt ; IiwiUy lapmTTiwBl Art (UtnUy 

S C RT. 37. 331. B23, bW ^ U. 

SftJytmt . 1.1^ R. 82 Cilc. 008 tv bbt Udl'llsiL Lot feea 

Sm L itnit P*TtST .60 ■W.N.602 

. -r V TI 44 r«lA t<IR. tt>» eM* »»l BOt *»}- l!«rtL«J*r r«f* 1- 

058 1031 

i. i.^*a=sa sA".ffiL' r«7,rt.-s^'rs 

*.» P»tTt CoffTCrt ■ 9 CL W. 37 370 qm tL« haev*c* "7 tV Clrt> Ca}.>Mrt 

- T t.Tt.aoCBle 1030 XIV rt t»*t »» »rr*l v*'!*!* *•■’ tVIlLri 

Stt B****® • Court bbI lla iWfoolToU •{ I t« rttiUft! t> oL* 


fi„s*^cno'.K.F*«w^o;L 

I. L. R. 32 C»lc S7« TrcftJMe* Mt (JH XIV ff 

S«8»ertiTtt0MiTt«iP»ici W«* 

_ ..0 innni Balm U !• *le*B tl>»l tb* **»rt l» IJrj*! «1 

1 PKHIT Of Arrril. , •.!.•.« 1» rtl»r«orfntl*T«ttml. wa«a»aia 

Jtut), rttii e/"A/A«al 4* rf«- aasBmiiwfivB »d<rp*» 7A)o«]»ra 

•..».■! •4»“ »••• weet ftwa a«eprJl«g tv oa kouJ. titnJrtm 

r2^j*M c*ii* «/■ issw, »* 17 Book 3*s.*rr^*'it ^*^^^^'**** o**«* »« 

it aollwri^. ‘ ir, (>■^2) • . J. U n. 29 Bom. 885 

i!" ll^‘ if^be ^ ^ r«*rt /•*.. Art C^It r/ JCO;. 4 f 

^ ^r»«n«f 0«y»« CAoov — A pn-liDlaiTy »M ulrs tl*t ao bom] 

^ *f ""A Ut to IbT High Urt OB tU tr«o.l th.t^. 

Th««o»tl’» o^tliCT • T»Tty rat la-1 ***‘0 'klaM at IlStO kad n« cat for 

> ittrrtii a ^awtlin of fjct to •drrUrati’e, tbo pT»jn farj^mslja Wspavrely 
«cli ekM kno'diig to 1-* P«bI»t naw^stltL ITilJ, OTerraUng tb* ob^raUn. tUt 
« O • _ , ti, .Tis Mj lU »-Mo ^ . 7. A 0. of 0-. 


1 pKHiT Of ArrriL 

rylj tZ-’Jffttt t> d.. 

li keirt«nd br » 


Saiiafk C«*Ti>*i 9 w 4 b 


tbo fUt frll vllbia tb» d • 7. cl «-, of tbe 


8J.W 0003) eCL-W N 894 1 Court Fm Art (MI t-f U70). and tUt tt* r«l 
lU«»«St.S4S®»*o V I .1^ t,m-,r{T Wai non tfcaa nSJttl. 


(kl« la cBWidw d a fl(«m decile* a qa«U’ 
isg to tl« U“l» to the Uad or to »o»« »ot»iT» 


le* a qaeiU’B e»l»t •*/ •Uf~Affnl—htUitntt txemi* »/ dw 
•o»«»ot»iT*t la the crtiiea if {erer CnH-~^tetl Jyoredere Code 
• e«?8irtjBg cUioi* fAri XZl' ef 3SS?A a* ?W.A/J.—Aa order re* 


ts&ae betweea j^rtee bsTleg tootKUtg fArl SJt' e/ iS^}, tt lit, SH^Aa ^tr re* 

Uwrtlo. Bad 1* therefore Bppeoi»l>l* Bader a IW or fauag to lUy rxecatba ef a deereo aader * StS 

thgBeaE»lTeB*0CTArt{Mll of tS9S).aI«/»8^1t of thaCtrt’ I'ncedore Cole (det IIV of 18S2) Ii 
rtaeoadobj aa officer ipecully mtlwmeJ bJ"^ not api^aUhle. A/ierjt xlideffaT Dcmoittiot, 
IhoiscbottlaaiuStforreatTdoedatleiJthaBf”? 1 L. B Ji Bam *79, doobted. revcBiXBBl 

ra^ la dectUue whether «a order le«pp^^ e BnarsrXBflPjSj . 1 li. IL 29 Bom 71 

BMer^ttcellonth* poiatf^e^rleTatiwi >»?« Ltitar, BaUai: Art Si - S„l far land 

whst that decree lathe imtdKried, bat *6 b»_^ — deMidwtiOB— teocr af C<mrt-Ca*ta of aet.aa 

order dedled A/oeweliel e XoHibb^j •--** -* ^ . -. . . . 


order dedW 2>«» » f*****?*,!. I —Titla—Affral/romodard'^lorftMoa.mmoof 

c»««dr«. f 1~ B «Cale 1«, duUsgal^ j -./ftfd.that att arpe*! lUe fretn aa ^er dundwloR 

Tfhere * Coort TejertiaBapplxitioa aader *• **• • .- • ‘c. . ■ . . v. 
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APPSAIt—coxltnuoil. 

1. EIGHT OP APPEATv— con<.-nwrf, 

under cl. 32 oE the Letters Patent sliould nntlio 
rescinded nnd tlie plaint taken off tlio file. Taohoji 
Kctkjot r. GaicAJI UojtAWt (1005). 

x!D.H.29Bom.249 

- JParftiioa *uU — Dfcrfe haseA en an 

a^reetntni —Appeal hy plainlift—Appllcalianfor 
t^lfAAratcal ojsitU — J}ecrce dii/ftltilni; appeal— 
Ctm'f JPrcecAiire Code CAct XI r o/lSSSJ, S?3 
and 5S2.—A question liaving orisen ns to wlicUicror 
not tlie decree of tke Jovrer Appellate Court v-ns np- 
pealalilc under bs. 373 and 583 of tlie Civil Procedure 
Code (Act XIV of 1882): Jleld, tlmt as. 3?3 nnd 
5S2 of tlio Civil Procedure Code do not support tlio 
conclusion that riglits nctnallv vested the decree 
of tlic first Court can afterwards be annulled by tlio 
plaintiff witbdrnttitigof his own free uill and wilb- 
ont permission of tlio Court. Tlio* result of tlie 
ndjudiciition vvas that tlioro was a formal ciprwsion 
of an adjudk-alion b 3 ’ tlie lower Appollato Court 
upon a tight claimed by tho defendants (appcllaut* 
in second appeal) and thus thrro vms a decree wjtliin 
the meaning of the Civil Procednrn Co<lo from which 
an appeal would lie. SArrAnit.MfAnAi r. GAsrsn 
BAi.raJsiisA (1905) , , I, I/. E, 20 Bom. 13 

-Appeal from order— Appeal presented 

(fierjinal disposal of suit — Cim’l Procedure Code 
fAet XIV of 1S82J, s.BSS — Landlord and tenant 
— Transfer lu tenant— Yearly tenancy — Transfer 
of tenancy. — ^Tho right of appeal from ‘interlocutory 
orders ceases with tho disposal of tho snit. IVhcro 
on tho pinintUPa appe.al a suit was remanded under 
8. 502 of the Ci\il Procedure Code and on remand the 
Court of first instance decided the case in tho plain- 
tlff^s favour and thcro was no appeal from tliat deci- 
sion, hut the defendant afterwards appealed to tho 
High Court against tho order of remand. Xeld, tlwt 
tho appeal was not niaintninaldo. Jatinya Valley 
Tea Company, Limited v. Chera Tea Company, 
Limited, I. L, It. 12 Cole. dB, distinguished. Tlio 
lucident of nou-transferahility is common to tenancies 
from year to j'car of homestead lauds created hefore 
the passing of the Transfer of Property Act in tho 
ahscncc of a custom to tho contrary. Xari Xath 
Xarmal-ar v. Itaj Chandra Karmakar, 2 O. W. 
X, 122, followed. Lance Madhab Lonerjee v. Joy 
Xishen Mooleerjee, 12 IV. Ji.dOB : V L. L. R. 152, 
disllngnishcd. AfAUntr StruAJf Sen v. KAJtm 
Kanta Ben (1905) . L L, R. 32 Calc. 1023 

Order — Order direciiny refnnd of 

compensation money paid — Land Acqtfisition Act 
fl of 1894), ss.a2, S3, Hi— Civil Procedure Code 
f Jet XIV of 18S2J. ss. 2S4, 688, 649— Execution, 
mode of— Order direciiny payment of money. — An 
order mado hy n Court in a proceeding under the 
Land Acquisition Act, directing a part}', to whom a 
stun of money awarded us compensation under tho 
Act had been paid under a previous order, to refund 
the money, is not an award or a portion of on award 
within tho meaning of s. 54 of tho Act, nor does it 
como under any of tho orders mentioned in s. 588 of 
. the Civil Procedure Code. Xo appeal thereforo lies 
from such an order. Sheo Rattan Royy . Mohfi, 
I, L. R, 21 All. 354 ; Mohammad AH Raja Avery al 


AVPPlAIi—continiicd. - ■ 

I. EIGHT OP APVBAL-eoncluded. 

Y. Mohammed AH Raja Atcryal, I, L. R. 26 Mad. 
STI , distinguished. Tito order dirocling a refund maj' 
be enforcc<l hy the imprisonment of the party against 
whom it is made or by the attachment and sale of his 
property under ss, 254 and 049 of tho Civil Procedure 
Code. XoBiN Kaxi Dem e. Banaxata Hem (1905) 

I. L. E. 32 Calc. 92 

■ Renyal Tenancy Ad fVlII of 188BJt 

s. 153 — Appeal ■from order, — Meld liy tho Puli 
Bench, EAXJriNi, J., dissenting An order setting 
aside or declining to set aside a sale in execution of a 
decree for rent, Ute decree-holder being the purcliascr, 
falls within tho proviso to s. 168 of tho Bengal 
Tenancy Act and Is appealable, althongh thcro could 
he no appeal from tho decree in the suit on account 
of tho prohibition container! in that section, Kau 
MANT>AX V. BAMSAUnAEWA CHAJaiATAHTI G905) 

1. 1». E. 32 Calo, 057 
e O, W. IT. 721 

2, APPEAL rnOM BECBEE. 

A ppeal — Summary dismissal — Reasons 

if to icrecordrrf.— It is not necessary, wheroan appeal 
is sttmmarily dismissed under's. 431 of tho C^o of 
Crioiinol Procedure, for the Msgifitrnto to givo any 
reasons for his decision. It must bo taken, if ho 
does dismiss an a^rpeal snmmarilj', that ho considered 
there were no sufGcicnt grounds for interfering, Rash 
Rehari Las \. Ral Oopal Sinyh, I. L. R. 21 Calc. 
92 , followed. XiTXA Lax c. lim AfADnAB Qhose 
(1905) 9 C. "W. K-. 623 

— Appeal hy one of several defendants 

— Oround common to all. — ^Plaintiffs sued on a 
mortgjigo bond. Tho defence, which was com- 
mon to all tho defendants, was that the mortgiigo 
was a sh-am. Tlio Snhordinafo Judge uphold tho 
mortgage bond and decreed in plaintiffs’ favour. 
Tho fifth tlofcndant, a subsequent mortgagee, alone 
appealed fn tho District Judge, who reversed tho 
decree and dismissed tho suit. Plaintiffs appealed to 
tho High Court: — Meld, tluitiho decree of the Sub- 
ordinate Judge proceeded on a ground common to 
all the defendants and that tiio dccivo of tho Lower 
Ajrpellatc Court enured for tho benefit of tho defen- 
dants, who did not appeal. Aknasiaxav Chettxaji n. 
PiTOHtr Attar (1905) . I. Ii. E. 28 Mad. 122 

Suit of the nature coynisabla by a 

Court of Small Causes — Appeal. — ^Iho plaintiff 
sued ns widow of a deceased Brahman priest to 
recover from tho defendant certain hooks containing 
lists of the clients of her late husband aud also a 
sum of ECO, on the allegation tliat tho defendant 
had been entrusted with the hooka and had realired 
the money ns her agent for the purpose of currying 
on tho business of her deceased liushnud, and contrary 
to tho terms of tho agency, Imd not handed over tho 
money, whicli ho had obtained from the clients to 
; her. Reid, that this was a snit of tho nature cog- 
nivahlo by a Court of Small Causes within tho mean- 
ing of s. 680 of tho Code of Civil Procedure. Bans 
Eaj V. Eatki (1905) . I. L. R. 27 Ail. 200 
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2 i-PFEAi. yaoa oaca£s^^*eI»<ll^. 

mflU 4>/tfmnutta»tt In rfiti/*a» o/ f roping 

ir nuUt atd inatuit <« parlUxam am/— 

Jelfxro/ isrrj.sch n.Ari iTS—nepittiM 

to ft nut for partition tnlereJ Into ft eomproiBlwy 
•wtueli WM rtcordeJ by tbs Coort and by »Wrb tbur 
tnpwtive ebare* la tha family proprrty wir* ft^TMd 
npoa. in applutaliioa was anbseqneotJy »>ad» tor 
apporntment of ft comoliMioadr to fBxt fts 
actnal diruion of tb« piopartyi bat tie SutMn]uisC« 
Jadgodismissod )t on tbf ^mead that the nght (o 
cl^in farther relief in the mstter had become haned 
by bmitatioo. Thiacritt nas tererKd ca appeal 
•ad the ciue «%> reaiaDded by tha Dutriet lodge tot 
ditposal accorilifig to laa A.S appeal me then 
pc^ernd to the Hi«h Court againit the order et 
remand, rrben. it ma eontendad that no appeal lay lo 
the District dndjfta^aintt the order of tb« Soboir 
dinste Jadjai— thatan appeal Uy Tbe order 
«f tha Sabordiute jod^ ca the laea of It purpoetekt 
i} decide a onealiOB to £» dealt witb nsdee ■ SU et 
the Coda of C>tU Prceedora ftoJ <ru thercfora a 
drcTta witbiB tbftiDeaaisgef that term In IheCode, 
and that Ua party a^iaet whom It was passaJ, was 
esljtltd loappaal thmfron. Brea if theca wae no 
deerra to be etaentej, ftodt^Sabordinata Jndjn 
arronaoBtiy euppoaed tha matter to ba ooa u eiecu 
tjoa, «nd held tha applicatioa to be barred, «neh 
pecu^atioo of innsdictisn eooU sot make tbft c^er 
pasanl u eoose^etiea tbeceof Ices appenUbie thaa 
wonid hftra breo tba ease bad the order bees passed 
IB ateCBtioa ptoeeadiogi nsder ft deem daly peoead 
farrisb Chaadee Choedeyr SaUSteder* X>tita, 
Ji n to Z A. i, eoA AUat jfdlisars SeAat r 
OaeapalU BMta. ,I 1. S 33 3Sai St7. 
fchUwtd. Sudhaaap^icnlioa IS act 43 application 
of tbe deMnptios cootemplatol bydnicla 179 
^tcmuiaS Ctum r BaxastTiuT Cnim 


(IWS) . 


]:.iwB.25Usd.m 


APPEAL TO P p i r Y CO0NCII.. 

Pa Sim, 3iaiaraja t o/-~Or^tr e/rttarof 

e*d Qettrnor 0e»etal of Inha *peem» geUr af 
Saitta SMt—Stperl s/ Cammunontri appoinind 
toinj*\ratnlffiKftfaltaa ejatntl Aa!%tt Hnlnr~ 
•'Co*rl Jioappeal lies to BisSfsjeety tbaKioffin 
Conned from as ^der of the Viceroy and Ooremor 
Oen^l of laJu, in ConaoU depcaing the Uaharaiab 
of tha Nahre State of Panna, snch orfer beiiig''aD 
actol^ie. da Older waim^e on the report of ibo 
ConawiJonert appooited by the Viceroy aad Q<n~ 
Oesersl of India m Conocil, " for the parpaw 
of laqcirmg into the tmtb of *n Impotetjoa •enant 
tt» hUbarsjah that he had iB«Jg»ted the death of 
Jus oncle, and of icportlog to the Viceroy and 0or> 
erooT Oeaml in Conncil how far the wme la tmo 
fa the best of their jadjiieiit aad belief" SnU, 
UiatanthaUibnnalsrasnotaeCoort" ftom wb* 
an appmllay to His Majesty is Council MaBHaTa 

Sbob. a 1 ^ 1505 ) . r L. K. 33 Cate, I 
B.a.IvE.aiI.A.233 
— UlUrt TaUnt, rl dp_Xiit>/m« C*arf 
'-C>rxl Pfonitrt Cede (Jet XZV ^ X89iy, 


APP RAT. TO PRIVY coimcii/— 

eratiaaed. 

it 695 rf»<f ffPJ.— iVhere on an appeal to D-» 
llajcfty la Osantil ^ ea* wM«nt WV tathn 
Iltgli Conrt With a iluectloB that certain accoenti 
be taken «a ft certain fotton; and ft DiTialoa 
tench of the H(;'h Conrt took tbwacorasUftSd 
fi»de ft final decree a Jfrld, that an ftppeat wonhl 
1 m to Bit Majetty Im Coanri! frera nidi decree nndrv 
tVXlof Ihel^tcr* I’almt, the amonnt In dxepn'.e 
bein; orer liK^OO^ The esprrsiion ** DiTilloa 
Conrt ** ta that aeetion UnntmttictcdtoaDmalm 
C^art ftlttiog on the t‘tipoft( Side, Se 595 and 5^ 
of the Cieit Ptocednre Pode de not apparently apply 
to anchft esu <,emir fhioireso l,iui9ir Jotif' 
D»i ilonra Lsnni lifiCiS) 

r Xw If. 32 Cale. M3 
P— -y Canaell— ’Appeal-^ 
Tracttce— Ceafarreat JSndxtgi tf /act— Jfi/* 
oftremet ^yssfies 0^ rieJetlea e/faw, aof prend 
—Etulteor^AdmtaixlxlxIl of diie»vitnla-~Sta 
safer aime aeta— \Vben tba appellaste before the 
Jndioal Cai^ttn failed to show any RUMrrUga of 
jasbeaOTtheeiolaliom of any principle of kw or 
ptooednrt, Ibsif Lordship* rrfued to Interfere with 
tbft etocnrrect dadioE* of two Conrt* on pare ^nes 
tion* of fact, althonsh they thaaght the case tobe 

onooffreatdiffcnltr 3*n6aw*ii » K»mi«i»A 

Memtu Sfitoa (J&CS) . . fl O. W. If, 74 

• o.li.B.81J.A,137 

Brriew ef JoJjexaet—JppieX /eow 

order yrastisy tetue—ilraenit ^ oy^aesf — 
nVn an application for renew ot jadgmnt hat 
been grantM for ’ sny other nfficicBt reftsoo,” the 
todkieney or otberwiae of tba reason for gnatioc it 
itDctartoand of appeal wjtbls nraataK of 
• esOoitbeCodeoiCirllProcfd&n. J'rrBtcsikC, 
/.—Bat tha fact IhtI iha Coert-fee on tha ptitst, at 
first held to be isadeijiutr, u sftorwatds fo^ to be 
aofficieat IS a gxnd froaod for granting a rerlew of 
rndemrat AlidtaAfts Exvns Bin Au (ISOS) 

r, Ik B. 37 AIL 695 
APPSIsIiATE COtrBT. 

Sts 6rfM~ 

ABBITBATIOir. 

St* CiTtL raaecnaut Coot 

9D.W,If. 873 
I.Ii.Ii,37Boni.821 

-• ■ Ariilratacn — Award — rafidify of 

award aiaSf. tat mfi raatiinf lit Court with ■» the 
lisis knirc^ — In tbe cue of an arlitritioa nude 
Dsderlbe order of a Court it issniScieQt,if tlieairard 
be made, that it le campletcd and signed by the arbi. 
trator^ within the poiad IxmiUd nnter ft tA3 ot tha 
Codeoffhed Ptocednre j it u act oecesssry to the 
salidity of sachawardfibatitsltoaldactnaViy resiiithe 
haads of tba Court within each period, An>s>*/asi 
CdsMiT. ,dr«s<wlialasft Cbrtli, I. L B, 23 /fed. £2, 
andfTeierie* frny, t 3iam>> JTavt,-! f £ IS' 
■Bom llS.tolViwed. Eoyis Har Seraxa S.aellT, 
CiaeJkraxa Biapwant Snar, J Z. S tS Alt. 
900. referred to ,6shsr. Xkit r. Kalxa* Dot, Z L. 
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AEBITBATIOIT— 

IK S' Alt. S^5, di»«<'ntC\l from, Asxn-Tti.-WiiT v, 
AIunAStMAti Ncn (19C5)1 . I. Ij. R. 27 All. 459 

« Ciril Troefcliire Code (Aet XIV of 

1SS3J, St. 59jf) SS2 — AUegaitons of arhUrator's 
riireon^Hcf — Deeres foUowing aieard — Appeal 
frovi the decree , — ^Tho pin’intifl Sled tv suit for tlio 
dissolatton and winding: np of n parlnorship. Tho 
Matters in dispute were referred, to arbitration by an 
orilcr of tbo Court j tm award vvna made; an applica- 
tion vrns inado by tho appeliant to set aside the awnnl 
on tho ground of allogtal misconduct of tho arbitra- 
tor j the application was refa«od ; judgment wns 
given according to tho nnurd ; tipon tho judgment so 
given a deoreo was passed. Prom this decree tho 
oppellants prcfcrrc-l an appeal. ifeW, unless it is 
shown tliat tho award is illegal ai tnllio or in other 
wonls where there is no award in law, no appeal lies 
from a decree following a judgment given acconling 
to an nwnnl. A'rtiirfroHi Daluram v, Xemchand 
Jadarchand, 1. D. D. 17 Dom. SS7, approved. 
Kat) Drosanno Qhote v. llajani Kant Chailerjec, 
J. L. IK S3 Calc. 141, referred to. Id'AiJi 
SfAinpiiAnAS r. Efin ITstKiispv (is 03). 

I. D. D. 29 Rom. 285 

ABBEABS OE BEVEmiE. 

See Sadu ron AftRrAus op RcTExrn, 

ABBEBT. 

iSce Cbijiixat, PnocEDPRr. Conn. 

ABTICEES OE ASSOCIATION-. 

See Couvixr. 

ASSETS. 

See Civil, PnocEDT/RE Code. 

ATTACHMENT. 

See Cmr, PnocEDWRi: Code. 

8 a W. N. 693, 703, 887 
I. li. B. 20 Bom. 259,406 
See CiiunsAr, PnooKDDJin Code. 

See Irsoltent Debtors’ Act. 

See Pesad Code. 

See Provident Pends Act. 

ATTEMPT TO COMMIT OFFENCE. 

See Pesai, Code. 

AUCTION-EtTRCHASEB. 

See CiTiD Peooeddre Code. 

ATJCTION-SAEE. 

See Arbitration. 

Auction'sale, recersal of—Jiefiind of 

purchase inoneg, suit for— Civil procedure Code 


ATJCTlONSATfE-conchided. 

( Act XIV of ISSSJ, s, 244. — ^Tho riglit of an auction 
puTcliaser to a refund of tho purchase-money where 
Uio nue,tion-s.alc has hcon set aside for irregularity, 
is pot a question arising between tho parties to tho 
»mit or their representatives and relating to the 
decree, witliin the meaning of a. 244 (c) of the Civil 
Procedure Code a soparato suit for refund of such 
pnrehase-money is therefore maintninablo, Iotin- 
DRA Moran T.aoore r. Marosied Basir 
CnowDHP.T (iPor.) . . 1. 1-. B. 32 Calc. 332 

AWABD. 

Sec Appead. 

See AtiniTiSATtON. 

See Bosru.vv CiTV hernovEMENT Act 
(IP OP 189S), 

See Cmn Procedure Code. 

I. E. E. 27 AH, 459, 520 
See IIioH Court . , 0 C, "VST. N. 98 

B 

BABUANA PROPERTY. 

Sec Grant. 

BAIL. 

right to— 

See Cni5iiN.vD Procedure Code. 

.See Custody, detention in. 

0 C. W. N. 80 

BANKER AND CUSTOMER. 

— — — Mortgage pagweut — Mortgage held hg 

hanker against customer — Pagmenffrom customer’s 
current account — Banker's dulg — Interest — Privg 
Council — Practice — Transcript, preparation of — 
Inclusion of irrelevant matter. — In tho absence of 
special direction to that effect a haiihor is not bound 
to pay off n mortgage, whioli ho has against his cus- 
tomer. from tlio latter’s current account, and interest 
is properly cliarged upon it, until the customer 
directs that tlie principal should bo paid off. Thakub 
Jawarir Sinor p. Lacrsian Das (1905). 

9 C. SM. N. 746 

BASTU LAND, 

See Enhancement op Kent. 

BENAMI TRANSACTION. 

See CiviD Procedure Code. 

See KEaoTiABiiE Instruments Act. 

I.L.E. 28 Mad. 244 

- Apparent title in one person — Pens- 

Jicial title in another, how proved — Burden of 
proof — Acquisition out of funds supplied h 
alleged ienqficiarg, necessitg to prove — Possession 
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BENQAX. TEISTAISCY ACT (VIII OF 
1886) — contCnueii. 

upon. JPer Paegiteii, J.— The differento belwcea 
s, 103 of the old Act and tbo pre«oiit sectjon 5 b, that 
under the formor, iho Eevcnuo OiKccr was to record 
the pnrticnlars specified in s. 102 ; hot under tlio 
present Act 8. 103 gives an applicant the right to 
fcloct what partioularB ho may wish to have recorded. 
If the applicant asks that all or almost all particu- 
lars mentioned in 8,102 bo recorded, that would con- 
stitute n "Itccord-of-rights”: but if only the parti- 
culars mentioned in cia. (o) atui (c) of s. 102 be 
recorded, they not involving any rights, tbo record 
could hardly ho called a " Kecord-ot-rights,” 
SaniiEBDD Kaeais AonAHJVA CnownnET t>. Go- 
iim)A Kain Sjecar (1905) I. Ii. H. 32 Calc. 518 
B.c 9 C, W. W. 604 

B, 104 — Jlevenue Officer — Bengal 

Tenancy AmctiSmtnt Act CHI of 189SJ, s V — 
“Every sel/letnenl of rent or decision of a 
dispute litj a JSerenue Officer” — Settlement Officer, 
JrrisdMion of — Tho words "every aetriemont of rent 
or decision of a dispute hy a Bevenuo Officer ” are 
applicable only to those cases which n Kovenno 
Officer has jnrisdiotion to try, and are not appli- 
cahle to a decision of a Settlement Officer as to tho 
validity of a lahhiraj title under s. 101 of the 
Bengal Tenancy Act of 1885. Badba Kishoke 
Manikta V. Dckoakath BiTOTTACnAiiJEr. (1905), 
I. li. B. 32 Calc. 162 

BB. 107, 109 — Undisputed entry — Pre- 
sumption of accuracy, hoto reJaffsd.*— The presiunp- 
tioi) under s. 109 of tlie Bengal Tcn'inoy Act (Till of 
1885) favour of tho accuracy of an undi-puted 
entry as to the rats of rent is sufficiently rebutted by 
the decree iu a contested suit inter partes showing a 
ditterent rate. S. 109 of the Bengal Tenancy Act 
lajB down a rule of evidtneo j it does not override tbo 
rules of res fadicaia, which are of general applica- 
tion. Ghakesham Misseb V. Padmawakd Singh 
( 1906) .... 1. It. E. 28 Calc. 336 

B.c. 9 C. W. IT. 610 

— — BB, 149, 153 — Title suit — Landlord and 

tenant, relationship of — Deposit of rent — Light of 
suit — Jlevision — Error of law — Civil Procedure 
Code (Act XIV of 189Z), s, 622. — A suit contem- 
plated by s. 149 of tho Bengal Ton.ancy Act is a 
suit with reference to the mouey deposited in Court 
and for an inynnclion restraining the paying out of 
tho money. The section does not contemplate a suit 
for batablishmcnt of tho relationship of landlord and 
tenant between tho parties. Whore a District J ndge 
acted in contravention of tho powers vested in him by 
the proviso to s. 153 of tho Bengal Tenancy Act by 
interfering with tho judgment of the Munsif on a 
question of law, the District J ndge acted without 
jurisdiction and the High Court can revise his order. 
Hobaa'ahea Baeebjee V, Anaeta Dasi (1905). 

9 C, W. IT. 492 

S. 163 — Appeal — Second Appeal — 

Suit for rent in kind — Interest — Damages--- 
•Landlord, and tenant. — A question in a rcnt-snit 
whether rent is payable in money or kind is a 


BENGAX. TEKTAITCV ACT- (VIll OE' 
1886) — continued. 

question as to the amount of rent aiimuilly payable 
witliin the meaning of s. 153 of the Bengal Tenancy 
Act. AniTiinA Kkishna lior v. Asniosn Dura 
(1905) 9 C. W. IT. 122 

B. 153 — Appeal from order. — Meld by 

the Full Bench, Basipiki, J., dissenting : — ^An order 
setting aside or declining to set aside a sale in execu- 
tion of a decree for rent, the decree-holder being the 
purchaser, falls within the proviso to s. 153 of the 
Bengal Tenancy Act and is appealable, nltbongh there 
conld be no appeal from tho decree in the suit on 
account of the prohibition contained in that section. 
Kai.1 MasdiI V. IlAirsABniSWA CnsKnAVAHTi 

(1905) I. L, B, 32 Calc. 957' 

8.0. 9 a VT. IT, 721 

B. 153 — Order setting aside sale — 

Eigh Court— Eevisiun, power of — Civil Procedure 
Code (Act XI P of 1SS2), s. 622 . — ^Au order setting 
aside a sale in execution of a decree decides a question 
relating to tho title to tho land or to some interest in 
the land ns between parties having conflicting claims 
thereto, and is therefore appealable under s. 153 of 
tho Bengal Tenancy Act (I'lII of 1885), nltliongh it 
was made by an ofliccr specially anthorized under 
the section in a suit for rent valued nt less than fifty 
rupees. In deciding whether an order is appealable 
under tliat section tho point for consideration is not 
what that decree in tho suit decided, hut what the- 
order decided. Monmohiny Das! v. Lahhinarain 
Chandra, L L. M. 28 Calc. 116, distinguished. 
Where n Court rejects an application under ss. 214 
and 311 of tho Civil Broccdure Code on the ground 
that the applicant had no loats standi, the case 
would not fall within s. 622 of tho Code. Ganoa 
Chaban Bhaxtaohabjeb V. Suosai Bhusax Eor 
(1905) .... I.J:.. E. 32Cal0.672. 

SB, 160 (g), 167 — Protected interest — 

Tncumhranee — Service of notice — Annulment of 
incumbrance. — A patni kabuliat contoined the 
following danse: "If I should let out this mehal' 
in dur-patni to any person, such dur-patnidar shall 
net according to the terms of my kabuliat:" 
Deld, that oven assuming that the patni patta 
contained the counterpart of the clause, the words, 
did not amount to an express or implied permissions 
to create a sub-tenure, and the knowledge of the- 
proprictor of the creation of the sub-tenure and 
tbo acceptance by him of tho rent of the patni 
taluk through the suh-tennre-holder was not suffici- 
ent to constitute tho sub-tenure a protected interest 
within tho meaning of s. 160 of the Bengal Ten- 
ancy Act. Mahasimad Kaem v. ITAvrAB Chandra 
Pad (1905) . . _. . 8 C. W. IT. 803 

8. 166 — Decree for rent — Tenure or 

holding, sale of — Landlord and tenant. — A 16- 
ffnna proprietor obtaining a decree for the whole- 
rent duo in respect of a mokarari tenure in a suit 
brought against all the tenants is entitled under s. 
*165 of tho Bengal Tenancy Act to sell the tenure in 
execution of the decree, although he recognized tho 
fact that the tenants hod subdivided tho tenure and. 
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jEHAjai TBAJ^SACTIOlf— 
prenaptto* «/ ftlle /resi— JCoJ««e« Ad fi Jsf 
flS'2J ti 21, JJt>— Adini»»>o»— 
thi» stut to KCo»ef * certain eci5» pudm fret* taelr 
jaternil oncl«v the flrtendint Vluotilt*’ f»Uie* 
wd Ui drfsndant had wpaiated and parhllSSfd H>rt» 
aocwtrtl property 5n J870> hot after tietf fath^e 
dmlh la J8S6, the cUintiffe -rha were yessf, had 
hesJia the de/enint » protection Tie plauititb’ 
cut waa that the dtfpoted gudea l*d twlooged te 
ttettfitlM l^rMJoatAtUaoitoM o£ tie ptwn 
tdti alone hot dcKTibing himwlf M the gnaednO of 
lie tumor brother, had erecated a ea]e dm bk favmtr 
of the drfendant, in which the dupottd property wa* 
dcecrihed a* hartog been enjoyed by plaiatiffif 
faihct and aa hdongdng to It* plajotifla after 
hie death, ft waa noliwy aeaaa that this mea real 
aada The ^gh Coort in decreeing the eait is plaia 
iiiTa faroor rehed <*/ee alta os thia doevnieiit ae 
contaiauig an larportaat admieeion of ptaantd^ title 
10 the property t 2(2d,ttAt the llvgh Coorl waa 
right is *0 «> ng the doeonieiit that m order to 
displace thii apparent title in the pUintiffa and to 
ertutiaha bencdcial title in kiBieelf, it wat locoin 
bentopon the defendant to ehow by aaliatactoiy 
evidence that the f nn&a oat ot wtnah the {larden was 
poKhaacd and derelopedi wen hu own fnnda Pru 
wawiiTj Ktsuriia r Enma n''Oi> 

e c w IT a» 

' ' ■ — — StadaXao— TTkiU-Oareyirtered—ewo 
faaJew qy n« oroi f^^SulttituI iufotal if , 
md-Wruei^taa er«dM«eeiMa/— /eduta T'ttf* i 
Adflh^iSSSj, t iS—Trtttftr ef Ivtftrtf Act 
(I* Ilf Iss^.f f‘>d— -Aewfdtflg to the law ta »l 
preraiU la uottbay, apiteehaie hj ahnahandin^e I 
MaeoIJuawlfedcieeaoemwaay proeotaptioa of a 
gift to the wife, or of an adraneomeat for her heoett 
W Bifrr, .T,— In lodia, t« a geaerat role, tbo 
waerioa a* to ownerthip of property ii the wore* 
frost whvih the pisxtba^iaooty wta supplied > Vat 
It as not the eole entenon, and depends on tbe pre- 
awe or absence ot rehattit® cireiuDstaocee ABcttg 
hluidns the Grounds afVQst aasuniing adraneeiBriit 
are fpetially nnfaroorshle to the rlaini of a widow to 
^ abeolnt* estate. Bsl Morsrssoo r PmSBOTlX 

D*T*i09cii,;i 11*21 f-- --- 


BENQAIi ACT 

■ 186 »— -vm. 

Acs Lamonp ansTsstsi Act 

~18T(i~VJ 

desCsiTTOsai CflisBiN I*'® 

lI*B.82CsIc 1107 


1879 -^t. 

SeeCHOTi AsGrVB LanDioso asnTs 

5AST Act 


—1880— VI 

£«* Bisoii Bninw* act 


BENGAL ACT— eo»oW«f 

ISSCh-IX. 

Set Cist Act 

18P5-I. 

Su Tvsuo DWA'CW ElCOTTS T ACT 

1869— UL 

Aei CiiccjTilIrsTnrii. Act 

1002— IX 

See Bi^ou Dsimot Act (VI Of JSSO) 

AVIVlWzn ACT 


EENQAX DXArNAGE ACT (BENOAX 
ACT V3 or 1880, II OP JD02> 

s*. 4i44B Oj)— I) rai*«p'e,r*;tirerj'c^ 
ten ef~Cenrtet~t»,jaUtf-.Conra-t Act (iS 
ef lS72),i 2d— Therwts sothiag in th# Bndsege 
Act* to render larshJ a contract betwscs a landlo^ 
and Icnaot, bf which the latter agreci to pay the 
fanner drainage cost In lespeet of land on which rent 
hat for the first rtne twen inpoaed m conseqnence of 
any tchnse of wotki camW ent nsder the Acts 
henetVag ah S AdB of the Act (u asieaded hy 
Beepal Act 11 of IPOS) deco not apply where the 
pUinbfi sroVs to recover endn a oontraet. dTon 
knuA umwti 9 lUii Btf lUnsi /iDOd) 

1 X R. 83 cSa 1013 


ArslUtBUOl 


0C w ir.8! 


sa 8, 10, 21, 23 (8;, SZ-Hutrxt* 

dWye— Aifififieaef o/par( itari 

affCat r» Aii'i'oaat /sdye fepafify s/— Ateisa 
Mrate/r finrfas**’' foeKiyedye— CieifA’eoesdaire 
CedefAet A/rofySSa^.s 25 -A Dietr.et dodge 
^ DO mnsdiclioD under i 8 of the Bengal. Horth 
'it etera rrortnrei and Assam Cml Conrte Ach to 
traskstu a cue partly beardbeforshusself to asAddi 
tonal Jndra for diapotah, Inhere, therefore, the 
DistrSrllii^ admitted aa appeal, heard (he argn* 
neDtaaodraerred yodgaieat <nt a certain date, hot on 
the Beat diy, opoa the application of the appellant, 
depated an emia and w pleader to mahs a rorrey and 
Ucntcfy aoina Uads, to prepare a map and to tahe 
eertain endenea and after the receipt of their report 
6aod a date for farther heannG, Vst nlLmateW trana 
ferredtheappealto the AdBbo^l Judge for wposah 
Befd’. that tbs order of transfer wee withont inns 
dactnsi. Aemsraeams Xtiiutr T Stlharaya'Bei 
diar*X A 5 25 Afo^ Sld ^ SxJa Itawi y Aw'sw* 
AiUaiyo. 1 J, R SI An S30 1 Dtmrtt Saieo r 
Jtgikant M n £ 39$^ iSaaietAUtel Sgt^ 




Afeerot, 23 IT B 1, Suier, Ueita 
ATaAoned SA*»a, 1 L B 15 Calc J 
to. A District Jadge asynnderaS a „ 
Addataonal Jtidfe the fanctura of leanngany parti 
eoUr elau of ct«j, bnt it li eitremely donttfol 
whether hs can trsnifer W inch indgn any particular 



( 21 ) 


DIGEST OP CASES, 


( 22 ) 


BENGAL. AGEA AND ASSAM CIVIL 
CODBTS ACT (XIl OP l887}-conclut}ed. 

caso pending before liimself. Bn>TA MoxEr Dedta 
CHOTTE ntTEAM V. StTEJA Kakta AonAEii ( 1905 ). 

L L. E. S2 Calc. 878 
9 C.W.N. 705 


BENGAL, NOUTH-WESTERN BBO- 
VINGES AND ASSAM CIVIL 
CODETS ACT (XH OF 1887). 

See Bes'gae, Agea A^-D AssAsr Cira 
CotTETs Act. 


BENGAL BEGDLATION VIH OP 1819, 
See Atpeai.. 

L L. E. 32 Calc. 572, 957 
See Decbee ' . L L, E. 32 Calc. 630 
See Deceee, ExEcairox ot. 

L L, E. 32 Cole, 972 
J>STOSIT J.V CoVJtT. 

1. L. B. 23 Calc. 107 
See Etideexe . L L. E. 32 Calc. 710 
See Ikteeest, bate or. 

L L. E. 32 Calc. 258 

See iTTEiSDicxiox. 

L L. B, 32 Calc. 162 
See Lakdeoed akd Tekaxt, 

I, L, E, 32 Calc. 896 
See LiinTAiios L L, E, 82 Calc. 169 
See OccGPAiroT Kight, TnAKSPER or. 

I. L. E. 32 Calc. 888 
See OrPE^-CE . L L, E. 32 Calc. 816 
See Eecoed op Eights. 

1. L, E, 32 Calc. 336 

1, L. E. 32 Calc. 518 
See Saee pob Abbeaes op Kent. 

L L, E. 32 Calc. 911 

I, L. E. 82 Cal 953 
Sec Shit . . L L, E, 82 Calc. 422 


BENGAL EEQTJLATION XI OP 1826* 

■ — 8, 4, paras. 1 and 2 — Oudh Laios 

Act fXVIII of 1B76J — Accretion — Jiiparian 
proprietors — Change in course of river — Qradtial 
and impercepiilte accretion — Alteration of land Ig 
sudden change of course of river or hg violence of 
its stream — Ownership not changed — IHdal and 
Mii'tidal rivers , — ^Tlio appellant sned to recover 
possession of a large extent of land, ivluob sbe claimed 
as an accretion to her estate of Kamyar lying on the 
south side of tbe river Gogrn, a non-tidnl river, by 
teason of a change in tbe channel of the river the 
effect of which n-ns, as stated in the plaint, that "the 
northern channel receding gradually to the north the 
said land was added to Kamyar ns allnvial accretion 
towards the south of the said channel.” It was 
found by the Judicial Committee that the predeces- 


BENGAL REGULATION XX OP 1825— 
concluded, ^ 

SOTS of tho respondent were the original owners of 
the land claimed ; that there had been no slow and. 
gradual pushing northward of the northern boundary 
of the appellant’s Jand ; and that there was still a,^ 
chaaiiel of the xivor between tho properties of the- 
appellant and respondent, although the main stream 
had shifted to tho north. Held, that it was not a 
caso of accretion by gradual slow and imperceptible 
means, in which, as laid down in Lopez v. Muddtin 
Mohan Thalcur, 13 Moore’s 1, A. 437 ; 5 JS. L, It. 
621, tho accreted land belongs to the owner of the 
adjoining land j but the principle applicable to it 
was that laid clown in para. 2 of s. 4 of Eegnlation 
XI of 1825 (which ivas applied to Ondh by Act 
XVIII of 1876), that incenses in which a river by a 
snddon change in its course or by tho violence of its 
stream separates land from one estate and joins it to 
another without destroying its identity and pre- 
venting the recognition of tho land so removed, in 
such coses the land on being clearly rccognired 
remains the property of the original owners — in this 
caso the respondents. Mdgor of Carh'sie v. 
Oraham, L, It. 4 jEach. 851, followed. The prin- 
ciple of that case, which had reference to n tidal 
river, is oqnaliy applicable to a non-tidal river. 
Bitbaj Khnwae V . Sabeabaz Khswab (1905). 

I. L. E, 27 AIL 658 


BENGAL TENANCY ACT {VHI of 1885). 

See Lanbeobd and Tenant. 

9 O. W. N. 96 

8. 7 — Lnhancement of rent — Fair and 

eguiialle rent — Construction of lease.— Held, 
upon a constmetion of the kalultat in the present 
case, that the tenant’s liability to, pay an enhanced 
rent under s. 7 of tho Bengal Tenancy Act has not 
been in any way restricted by the l-aiuliat. Where 
in a Sait for enhancement of rent under s. 7 of the 
Bengal Tenancy Act tho rent assessed by the lower 
Court amounted to 70 per cent, on the net assets after 
deducting collection charges, and therefore 30 per cent, 
was left as tho tenure-holder’s net profits, hut the rent 
was thereby nearly trebled : Meld, that tho rent 
settled was somewhat larger than what was fair and 
equitable. Baai Khmab Singh v\ Watson & Co.. 
(190S) . . . , . 9 C. W. N. 834 

S. Zl — Occiipancg , right of — Occit ' 

paneg right mag he acquired in urban area — 
Fillage—Aci X of 1859 — Bengal Act VIII of 
1869 . — A tenancy is found to havo. existed for at 
least 60 years in respect of a piece of land, which was- 
nsed for agricnltnral or horticultural purposes and 
which is situated -within the limits of the Dacca 
Municipality: Meld, that even if the Bengal 
Tenancy Act has no operation in urban areas, the 
tenant had acquired a right of occupancy before the 
passing of tho Bengal Tenancy Act. under the 
repealed Acts X of 1869 and Till of 1869. Semhlc 
— Tile term "village” as defined in s. 3, snh-s. 
(10) of the Bengal Tenancy Act is not confined to 
non-Urhan areas. The Act applies to urban areas 
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^ENOAIi TEJTAHCT ACT (V31I OP 

iojn ci Cticatt* It ta* tia ojiwturti »• 
teg»rd« hoBiMtKul wh«t}'*r in town* 

or onfjiA. towns Bisaw All i Oo»»»A Eil 
Bi^iS (1S{»> . eG.-WN.l4l 

B. SS, subs, a— rurckiM *S «* 

■oeevpancg iotdixs by o M »Ve»»» 5«r- 

ntielpxe/ acmpaxey ryil/ — 0* 

fRmsjvi, J, 4i.tcBt4«*)— Tlis iTMlt ot * 
parciiM by » fo ttmter landlord ot lit* etfoptncy 
koWjDj of » komiBt will not bfi the t«Toowitv>n 
of the teoincy right nltogrtlior but only of 
hatxoBpaccyrifhtin the hof-'ing JttxaM J'rj 
^ Ran Da$ Snia, T I R SI Cafo MJ.epptored 
lUKAToaevPiic Sbeixb Ktcas (fSOS) 

8 0 -W-K-ai® 


ec W.N 87 


ConfiKwwj «?«?«***/»*»** ® >*®’ 

ra/«~5»i# «» *»!«/»«/—/ 

J«HM»Pr«naii {1) ioi SO of the JkaaX Toixooy 
Act doee oet costrel esb^^dl of t&et erotxm. 
3/atiitfa 3/eitn Jjahftr S'trivr,/ A B 
2i Csle 78fidatiB;n»heA Batts B»74S!Mo'>vtL 
< SBienro Cbo'’s Oqmi (19<?S) 

e C W 17 £65 

St. 61, 162— Aepeiif ?f rt*t >jr a 

fnoaf e/ tonerteoj Uxd, ait ii ain a rsieat 
^ i\* eJlaji, ixt Mxdera 
Flkinlifl hrtosbl > esit lor rent of » pVA of 
IsgilfMsXbe ilefendant/ who n-w • ta\yat of tbe 
eiUsge aader saatller londlorA The drfm^not 
nlonjoil that, owing to • dutfute between neU load 
jsrdi, he h^ depotitwl the rest asdeeo. 61 of the 
Senjinl ’tenancy Act and that there vu a fail 
ec^tutlooce by (be depooit. iVe Qsoss, ,r— It wu 
sot SK’ceurj' to deeide in the eoee vhr'tier the 
defendant wu s rofydtf coder a 1S2 of the Bengal 
Teoanef AeC end wbethrr • depoeit coold hemado 
■nridci % &i The depoiit t»4 wen mode in fact, 
«sd the question, ehirli remained for detensinalwii, 
wa* M ta who amonigst the nral Usdtoede wm an 
titled to tbe money si^ aeadabte by the depoeit 
Tbs preseoC mit «aa therefore liahlo to he ditmuaed, 
Per Cavs'r, y ..-The anitwna liable to he diaintfscd 
hecanM s 182 of tbe Bengal Tenancy Act agpited 
and the deposit under ■ 61 we* a ralid drooait 
Psotae CHisbsi Paa e Etnawaa PnaxAwui 
(1^5) P C TP. W, 4J8 

B8 es,158, lag— rowlarerloadfen/# 

—JyreeoMar ropey eeatieparefWy— ^ssf/oriehofa 

ly a „ liartT, taaliap otitr* Jffemi 
Volataiaaiilily — CciRrae!, resevertea ^■—. 
.os{rac/eee— .Jeoiifaac»/e/’ lriae%~Tatttira 
iirM»«d,r.W,o,_tyhc«,»hiilebo.fy of eo-Aaiw 
da Md the r tenants We «io« to aa mange, 
meat h, which rent is tutide parable to itolcr. 
abaren aeparately In projWir* to thcif sham In fbe 


■»f» — -Ifafsi 


BPlftJAT. TEIfANCr ACT (VIII OI* 

18BS>— rea/'wwd 

■elale. It It not eoopetrnt far one of tb* ctuhnrere, 
*0 ioow ta nrb arrangcRK-nt subcisU, fo bring a esit 
foe the full rent* of the tcoarsby mahingbWao- 
* pattlee defcoianla i- 

S4 


e eT-Bat,},al.raUc/,affe4l «■»*• 

rseeeA PervSeirrol aeefio* »/>ff habililf af, 
ta fat ta//rtil—J parehanJ el an auction isde in 
eiecattoaof a reat decree e tenare corerei if n 
kalahaf, which * t'jalated lot Cnteceat ate abided 
leCe ~ileU, that the tonore bung eubiisting A 
booght the Were nbjKi lathe term* and eoBditione 
of tbe loua, end iruluble for Intereat at tb« Tita 
nieatiosed (s (be taMtai, and not at thn rate men- 
t-OB^ in a 6T ^ tbe Bengal Tesaney Act. Lit 
OoeibDorrA Csovtsxta Uasvitiu latPrrr 
CoosniiiAW (1000 1. Xi. P. 63 Csle. 2S8 

no 8 O. W.3sr.l75 

— — ~ «. 68 — lo a ml let test id hisd plain* 
(iffieDotentiUid loilasiageeet e higher rate Ibsa 
S3 |>er cost, under » 68 of tba &ngal Tsaesey 
Act Aensa Keieirva Hot e Atviosa Per? 
{H05J . pa'W.N,189 

a 74. 


— e.86— Aegewiiieae/ laait by Uad* 
lari/aa hulJiny _perpe>l— £>yAf to 7a< 

rreete gf rerruec— 3v^<t<«cy a»d raatnaVe- 
»Wo/parp««e— Colf«'-t»r''««rfi/!ear« ca( eeaefa* 
net -.A genes, wbo it net the immediate ]aad)nr>i 
o{ e boldiiig, cannol meha aa tpplKetian for ecqDisi* 
tiow et Und endec * 84 of to* Seagal Tenancy 
Act lVTicretJ»lei«fCijDrtobIeredfbs acqaiiitiott 
of load, wndot a Bh of the Be&gnl Tenancy Atl on 
tbegronad that by tbe ecqnuitioa tbsMreBoearonId 
be locreeaed aad rwaeniDeaUy vt wooU he tor the 
iBiproniiieat of tbe r*tato /Tefif. Chat the per. 
pose wa* sot reatonabU ami anl&iieiit within the 
eaeaning of a B4 The Colleetoc a cctlifcato we to- 
abetbsrtbepnrpoie ianaaosab}* I* set conc’naice, 
the CiaA CosH •htmld ioli an enqn ry aa to ret 
eenahlcneM and u'lGkisscy ffacatv Sfiaro c 
Tacatc Saom Scnxac Stora (i90S) 

ec.w,sr.472 

— — . -nn. VlV,h<16— SMtCfiwat O^ctr, ^wnv. 
Rititaa of —The psrtirolare sfeclfied in > 103 of 
t\i* Bengal Tenancy Art, when m rd«d aadcompi ed 
■ndct* lD3,»Bioont to a "BocotdwdR ghw" t< 
eoKtenpUted in Cbapter X of the Ae{| and 
preceediags t*lcabj a U«»«nne Officer, atKCBMAung 
• merd of ihe psitirelur* ondcra 103, including 
Ibcwnndtri IBbof the Artyarenol th««tore iioid 
fn* «ai t of Jofijdice on ZlAaraitt fosfa Zabfri r 
OaUrAh Bha», J Z. B S Cala S3$. relied 
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BENGAL TENANCY ACT (VIII OF 
1885) — continued. 

upon, iPer PiiBGiTEB, J . — The differento betTveon 
8. 103 of the old Act nnd tlio present section is, that 
nnder tho forinei, the Eeveane Officer was to record 
the particulars epeoificd in s. 102 ; bet under tho 
present Act s. 103 gives an applicant tho right to 
select wliat particulars he may wish to have recorded. 
If tho applicant ashs that all or almost all particu- 
lars mentioned in s,102 ho recorded, that would con- 
stitute a “ Itccard-of -rights ”j but if only tho parti- 
culars mentioned in els. (a) and (c) of s. 102 bo 
recorded, they not involving any rights, the record 
could hardly he called a “ Eecord-of -rights.” 
SonnEBDU N.VEAIN AoHAKJyA CHOWDUEy n. Go- 
nrsuA Kath Siboab (1905) I. L. E. 32 Calc. 518 
s.c 8 C. W. N. 604 

S. 104 — Seventie Officer — Bengal 

Tenancg Amendment Act fill of ISdSJ, s ‘J — 
"jEverg settlement of rent or decision of a 
dispute hg a Beticnfie Officer” — Settlement Officer, 
jurisdiction of — ^The woi-ds " ovory sotUemont of rent 
or decision of a dispute by a Eevenuo Officer ” are 
applicable only to those cases which a Kovenue 
Officer has jurisdiction to try, and aro not appli- 
cable to a decision of a Settlement Officer as to the 
validity of a lahkiraj title under s. 104 of tho 
Bengal Tenancy Act of 1885. Eadha Kishobe 
MaBIKTA O. DCBGABAXn BnUXXAOaABJEE (1905), 
I. L. K. 32 Calc. 162 

^ ss, 107, 109 —Undisputed eni’-g — Bre- 

sumption of accuracg, horn rebutted. — The presump- 
tion under s, 109 of the Bengal Tensnoy Act (VIII of 
1686) \in favour of tho accuracy of an undi-puted 
entry as to tho rate of rent is sufficiently rshuited by 
tho decree in a contested suit inter paries showing a 
dittcrent rate. S. 109 of tho Bengal Tenancy Act 
lays down a rule of evidtneo ; it docs not override the 
rules of res judicata, which aro of general applica- 
tion. Gkasesham Misseb v. Pabitanand Si.'gh 
( 1906) . . . . 1, L. E. 28 Calo. 886 

E.c. 9 C. W. N. 610 

BB. 149, 153 — Title suit — Landlord and 

ieiiani, relationship of — Deposit of rent — Bight of 
suit — kezision — Drror of laio — Civil Trocedure 
Code (Act XIV of 1882j, s. 622. — A suit contem- 
plated by s. 149 of the Bengal Tenancy Act is a 
suit with reference to the money deposited in Court 
and for an injunction restraining tho paying out of 
the money. The section does not contcmplato a suit 
for festahiishment of tho relationship of landlord and 
tenant between tho parties. VTtero a District Judge 
acted in contravention of tho powers vested in him by 
tho proviso to s. 158 of tho Bengal Tenancy Act by 
interfering with tho judgment of tho ilunsif on a 
question of law, the District Judge acted without 
jurisdiction and the High Court can revise his order, 
Hobanasda Baber jee v. Akabta Dasi (1903). 

9 C, W. N. 492 

• S. 153 — Appeal— Second Appeal- 

Suit for rent in hind — Interest — Damages — 
Landlord- and. tenant. — ^A question in a rent-suit 
whether rent is payable in money or kind is a 


BENGAL TENANCY ACT (VIII OF’ 
1885) — continued. 

question as to the amount of rent annually payable 
within the meaning of s. 15S of tho Bengal Tenancy 
Act. Apueba Kbishba Koy v. Asuxosn Dbtx 
(1905) 8 C. W. N. 122 

——8. 153 — Appeal from order. — Held by 

the Pull Bench, Rampini, f., dissenting : — ^An order 
setting aside or declining to set aside a sale in execu- 
tion of a decree for rent, the decree-holder being tho 
purchaser, falls within tho proviso to s. 153 of the 
Bengal Tenancy Act and is appealable, although there 
could be no appeal from tho decree in tho suit on 
account of the prohibition contained in that section. 
Kam Masbab V. Eamsabbaswa CnAKnAVABxr 

(1905) I. L. R, 32 Calo. 957' 

s.c. 9 C. -W. N. 721 

— s. 158 — Order setting aside sale — 

Sigh Court— lievision, power oj — Civil ^Procedure 
Code (Act XI P of 1882), s. 622. — ^An order setting 
aside ft sale in c.tccution of a decree decides a question 
relating to the title to the land or to some interest in 
tho land as between parties having conflicting claims 
thereto, and is therefore appealable under s. 153 of 
the Bengal Tenancy Act (VllI of 1SS3), although it 
was made by an officer apceinlly authorized under 
tho section in a suit for rent rained at less than fifty 
rupees. In deciding whether an order is appeftiahlc 
under that section tho point for consideration is not 
what that decree iu the suit decided, hut what the 
order decided. Monmohing Dasi v. Lakhinarain 
Chandra, J, L. S. 28 Calc. 116. distinguished. 
Where a Court rejects an application under ss, 244, 
and 311 of tho Civil Procedure Codo on the ground 
that the applicant had no locus standi, tho case 
would not fall within s. 622 of tho Codo. Gakoa 
CnABAN Bhatiachabjee r. Shoshi BnnsAN Rot 
(1905) .... I.. L. E. 32 Calo, 572. 

SB. 160 (g), 167 — Protected interest — 

Incumbrance — Scj-vice of notice — Annulment of 
incumbrance . — A paiiti kabuliai contained tho 
following clause: “If I should let out this melml 
in dur-patni to any person, such dur-patnidar shall 
act according to the terms of my kabuliatt”' 
Held, that even assuming that the patni paita 
contained the counterpart of the clause, tho words 
did not amount to an express or implied permission 
to create n sub-tenure, and the knowledge of tho 
proprietor of tho creation of tho suh-tennre and 
tho acceptance by him of tho rent of the patni 
taluk through the sub-tenure-holder was not suffici- 
ent to constitute tho sub-tenure a protected interest 
within the meaning of s. 160 of the Bengal Ten- 
ancy Act. Mahaioiad Haem v. Napfae Cuanbra 
Bab (1905) . . . 8 C. W, N. 803 

B, 105 — Decree for rent— Tenure or 

holding, sale of — Landlord and tenant. — .t 16- 
anna proprietor obtaining a decree for tho whole 
rent duo in respect of a mokarari tenure in a suit 
brought against all the tenants is entitled under s. 
165 of the Bengal Tenancy Act to sell the tenure in 
execution of tho decree, although he recognized tho 
fact that the tenants had snbdividcd the tenure and. 
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EE^OAI. TiaiAITCT ACT (VUI 07 
188S>— cvaJiKifi 


<toee to »e?ept » decree nakinj e«5i of them e^er* 
tUWIuUe fsT bis OTA tbue <if the rest. Tar%»* 
TntaiSosJ ierojoe fesiaK iicSi. / L. S 
17 CaU SOI. referred to end HpUuied. Sr»»o 
XAie J.M WUSOSflOOa) 

1. li. B. 32 Cale 080 


a 107. 

SeeTsAssm o» PjornTj Act, 1.73. 

0C'Vr.If.U7 

%. 171— B*»I— rajfneit <1 prtuml 

isle.— 'Where » <^ree tsede in » (ut tor rent vet {s 
tie sum one for rent, ellhongh it Intlndld eahtr 
•SI3II. vhoch irtre not rtneUi mthin the cieen 
lag of the Beogel Teniae; Ace. end U ezeenboa 
thereof the teaqre in ene mi nrdired to he sold 
onder ChipUr XIV of the Art end idTertnepd 
Celi.thettbehdderefaaanderiMisreliihleto be 
KToided moid be jutidel is nihing a pirmeat to 
nrerentthe nie of the earner tensre end bartsg 
tbe fe;pcenti vonU be (stitlat hi the nghte, 
nhicb ire green to n penon, vbo loiVn i pejnent 
sadrr c. lit <'f the TtBsoej itt A letee 

jrreridVLthiteeerUininm •Mpifiole b; e teuat 
direct to tbi landlord u naliAowiaiul certain ether 
ntaa were Wible h; the tenant for Ooverenest 
mnai un other deiuiidi. which the landlord me 
Vnnulfbeeredtore; .Efelil, that the Utter tnauo 
thoogh not nctnall; pa;ihle to tbe landlord, were 
Be;abt«fortheiiM4naeerapat>eaet the land held 
if teMOA end harehrea sadepefelde 

to the Undlard direct, althongb for eonreiuesce U 
wu imaged that the Usaat elmU pi; then for 
the Itsdloidi tad enaie within tbe dedoitioa of reat 
in n. 8 of ^ Cengid lenaac; Act. f;t;u>a 
StrevantCsowsimne Am cnanta Caaxti 
TiXTi (190S) . I. L. & 32 Ctlo 072 

&l7a. 

See CiTu. Fsocnsm Coot, « siA 

8 C W K, 134 

feeTnassren or Fsorcirr Act t 7A 

«C.W.ir.U7 

a. 170— Caidlorrf aid Criieaf— 

^oiiratt 0/ r»C—JV>rv»— 

BfjalTiMiiCjAcifrilloflSSSJ. 1 , SS, m. 
ITi — A tenant bolding under » pennanent noiernn 
Ireift ti not entitled to get ibeteinent of rent b; 
reiaon of a portion of the Imd in hxa occnpitioii 
bartcg been diinnated b; the action of n mer 

basnAlauJdtriHiMi* • KTwnrra Sansin 
(1K5) . . . 0 GW 17 880 


8.181. 

S«« CnowxMinj CaiMA» Lijn 

0 GW. 17. 671 

'J. ■ *• IS^—Corewirr, fctiettutt if— 


BENOAI. TEITANCT ACT <Vm OP 
1865}— eoaelided 

riunr Alee not ecawtitaie adrerie posseuitin sgunit 
^ otlwr eo^ehirer. Haaagetoent of joint pn^eri; 
on be^tf of ecinie of the eo-omere witliont an; 
asaertion of hostile title doee not cooetitnte adrerie 
poieeiiiMi agUnat tbs other eo-owner Cdatht 
Bnu I Cxaxasra KinnoKas fl^S) 

8GW.K.S2 


C, Art. 2(b). 


— zn. Art &— CkwMM/ raifsl, 

ml for fatttina e Ssepwmma if leufKl 
ttlff if loiui{orf^£itmOalia»-~Ctnl Proteduri 
CoiaC-^HXJVtf iSS2J,u Sei.SiS~jifptltal* 
Ceer<— Poeer—Semesd. oriir of, teitrt deeieua 
<lf £ibordisede Cowrt oe eierila— >£<Msd<>/par(i- 
eaier tsscee eiljr o.llaraSIe—'Whete an occnpancj 
n>;at le dupoaaeuad b; a penon, whom the lan4- 
)oid hae eel op as tenant the dupoaaesSMn being 
mil; b; lie landlord— the bnutattos applicable to 
anm forrceorer; of preaeeflOB b; tharaipat u^t 
prescribed la An 8 nf Sch, JIJ cf U» Seagtl 7fa- 
aae; Act A«aye Ve w. /«»«3 S C IF. X. 

T03i aA J Z.. jB 119 CaU 6iC, diftingniabed. 
KADOTdO&xKaw Pn»p Bivki (INS) 

00 w.ir.Bt 

V , Bob. ni, Art. d-f/eeif<«s of 
tfecre^XieiOefMs An fXF oflFTt) • If-Ae* 
Aaewlidjeieai 0 } Jfebilkl;.— An acknowledgment 0! 
uahUit; Qoder t. Id of the Liutation Act mode 
Of 8 indgmenUdebbor to the decree hoUer’a right to 
necwte a rest deem glrea the dMrew.holder nftcih 
lUrtreg point for «oonUsg the peikd of UaiitattOB 
preecnbed b; Art 6 of Sch. IJI of th* Bennl 
TeBanepArt Da*cus liio OratsBjji P«. 
•aan (ISOS) , . 6 C W. IT 1025 


dtmtrDiCTicir I. la R. S3 CaJc. 183 
BEQUEST, 

Sta llDfu vAiw, Bile, 


BXAa * 

Saa CarieKU Procsur** Cos* 
BOMBAY ACTS, 

• 1674—1. 

Saa Box* it Tmxwitt Act 

1876— X. 

<S« BcnAT Bimsnf d caaBtcnoj Acr 
- — 3877-3TX 


Saa EovzAr JcnuDtcnos Act 
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TBOMBAY AC'HS— concluded. 

1870— V, 

See Land Ekvend-e Code. 

1887— IV. 

See UOitBAX PUKVESXIOK OP Gasibmso 
Act, 

1888— III. 

See BojtBAp Meeicipax Aot. 

1898— IV. 

See BoiOJA'r Cite Impbovemekt act. 

1801— III. 

Sea Bojibat Distmoi Mesicipax Act. 
1904— XIV. 

See BoirnAx IjrPEOTEJiEST Aoi. 

BOMBAY CITY IMPROVEMEliIT ACT, 
BOMBAY ACT XIV' OP 1004 aV 
OP 1898), 

Tritsteee fot the unproccment of the 

City of Bombay — Acgaisilion of properly~ 

Scheme of development — Poi-tionfully developed — 
Portion capable of further development — Mental 
capitalised at 101 and 10 years’ purchase — 
per cent investment — Alloteance for the risk 
attendant upon scheme of development . — A CMtain 
property was acquired by tho trustees for tbo Im- 
provement of the City of Bombay under tbo powers 
of tho City of Bombay Improvement Act. The said 
•property, thoug:h a single parcel, was treated by the 
Tribunal of Appeal ns falling under two categories, 
that part which abutted tbo street was regarded ns 
fully-developed and tho iiortion lying at tho back os 
capable of further development. Tho rental for tho 
front part was capitalized by tho Tribunal at lOf 
years’ purchase and the hack portion at 16 years’ 
purchase. Tho solicmo of development provided for 
tho erection of four blocks of chawls running practi- 
cally at right angles to tho front premises and these 
■chawls were to have three upper floors for residential 
purposes, while in each case tho ground floor was to 
ho used for godowns. Against the decision of the 
-Tribunal the claimants appealed, urging that tho 
Tribunal ought to have allowed four upper floors to 
tho hypothetical chawls and that it was wong in 
allowing only 101 and 16 years’ pufthasc. Tho 
drustecs also preferred a cross-objection that tho 
allowance made by tho Tribunal of ^ year's rental 
was not BufSoient for the risk attendant upon a 
scheme of development such as that adopted by it on 
thohasisof its award. Held, confirming tho decision 
of the Tribunal on all points, that (1) it cannot be 
said that tho scheme of development involving four 
upper floors was so obvious that it would enter into 
the calculations of an intending putcliaser and in- 
fluence his offer ; (2) the Tribunal’s estimate of 161 
-years’ purchase for the front end 16 years’ purchase 
for the back premises was fair and reasonable, the 
•difference hetwcea 16| years’ purchase and 16 years’ 


BOMBAY CITY IMPROVEMBKT ACT, 
BOMBAY ACT XIV OB 1804 (IV OB 
1898)— conc/t((fc(f. 

purchase was duo to tho allowance of | year’s rental 
03 a reward for tho enterprise and compensation for 
risks so that the purcliaso was treated as a 0 per cent, 
investment ; (8) tJio allowance made by tho Tribunal 
at 5 year’s rental for tho risk attending upon tho 
proposed scheino of development was adequate. 
Akasdeat Vinayak V . Seobetaey oe State (1805). 

I. B. B. 29 Bom, 566 

— s. 48 (11) — Band Acquisition Act (I 

of 189-1) — Acquisition of land eoith buildings 
thereon — Compensation — Net rental — Number of 
years’ .purchase — Aiaardby Tribunal of Appeal — 
Appeal — Cross objections — Civil Procedure Code 
CAct NJV of ISSQJ.'s. 561.— S.4S {11) of tho City 
of Bombay Improvement Act does not provide for 
Icavo to appeal being granted to any individual, hnt 
for a certificate that the case is a fit one for appeal, 
that is, the whole casoandnot any particular part of 
it. Tire consequence of the grant of tho certificate 
is that there shall he an appeal to the High Court 
from the an-ard or any part of the award, and this 
must mean that there slmll ho a right to appeal or, to 
use tho language of the Civil Procedure Code (Act XIV 
of 1882), an appeal will He to tho High Court and tho 
respondents will bo entitled to object in the manner 
provided by s. SBl of tholCode. Per Jeektss, 
O. J . — Tho enquiry is essentially one where experi- 
ence is of tho greatest use, and in this respect the 
Tribunal is in a far stronger position tlau this Court. 
It has been in oxiatenoo and at work now for some 
years, and though its members have changed from 
time to time, still it must have gained from the mul- 
tiplicity of cases that have come before it an insight 
into the value of land in Bombay, which wo do not 
possess, and an experience which must make this 
Court slow to interfere with its adjudication on a 
question of value, involving no legal principle, in the 
absence of evident error. And all the moro must this 
ho BO when regard is had, to the constitution of tho 
'Tribunal. BAQHEKATirDAS «. SnoBETAKY OP State 
( 1005) . . . , 1 1). E. 29 Bom, 614 

BOMBAY CITY MOTTICIPAli ACT 
(BOMBAY ACT III OB 1888). 

— BS, 231 and 471 — Municipal Com- 

missioner-Notice to construct drains— Nffeci of 
negotiations —Limitation. — Accused was condeted 
and fined S25 for not complying with a notice 
issued by the Municipal Commissioner of Bombay 
under s. 231 of Bombay Aot III of 1888. The 
notice required him to make an open drain in the 
gully on the west of his premises, this drain to he so 
constructed as to adjoin the west wall of his building. 
Seld (reversing the conviction and sentence), that 
the notice was tdtra vires, inasmuch os it required 
tho accused to construct a drain adjoining a parti- 
cular port of his premises. Held, that ou a notice 
being served by the Municipal Commissioner of 
Bombay, under s. 231 of Bombay Act III of 
1888, if negotiations ensue, which are tantamount to 
a request by the party served with the notice, and a 
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BOUBAT cm? MOniCXPAI* -ACT 

<BOMBAT ACI Til OP 
conieotV*!* CoirmiRiooertorwoMiawtluTOV^. 
»ncl> iiwWtttion* '"ill !>»■« tW fffoft «f mta^ »b« 
Bota* «iA rt i» to tbe Comoiwrtw to 

Usae • fresh BfiUce »tter the Deft>tu»««J ekwM 

Lioitotwnio tliM ereol ander* J14<if the Mbuki 
pa Act -snH not ron from tba ongitia MtKe 

'‘•“•“(•"''j.i.B.aaaon.as 
a. 094— e/ ei^Jf Jialgu^tt 

la “Wonej"-— Th* rerdiDP at * SM tM 
Citj rf Bomtoj Ktoki 5»1 Act »«pja** tW the 
pwmaee, m orf« to ottTtot the operot «. of tia ero 
tion, »honId be used fo» It* pnrpoee of Wonng ^ 
phmse " for the yarpoM “ ladicotee tint rt mnat b« j 
(be iOteatom o< tW nsla? tb* p»eim(e« to »tote . I 
that rtonos mart be the object oimeA *t “—t'** *“"1 
eanse far nbcb the premwe »« ti»ed- Tbero >* no. 
tluBS i» lie eieoplian »bicb «b-*- * ^tore* 
Jfl f»T«nir of tbs tmll* *peci*cd to impl; »Ml »ob- 
1. 1 rrae ifiteoded So the «»< of ptttaaea not M 
exemotol, to inclndeMy o« to wiah tW nugW^ 
rat. * Web WM Bierotr laotdeaUJ or i8toa«ijf to the 
^aoast poitxwe to »bicb the pwoiiafiM# AroteJ 

W“»" 


BOHBAT PJSEVEIfTION OP OAM- 
BtUTG ACT (BOMBAr ACT IV OP 
l68Ty-~eii»ctmdej — 

» (pot of tbnr ovB lelertion Inionn ** a place ’ehae 
^nbhsf i« to be eamaf oo, tsil tstbisg a Iirelibooif 
bp •ttraeliD^ people to a piece H-liECh ther would 
netctbi;rirue MijacaC. Is the latter the offence {* 
not that the indinlaal membm on making • profit 
at oU but unpll that ther ore earrjing on their 
jwnWmg with toeb -pahVititj UuA the orfimory 
pouerby euiAot well aroid leemg it and being 
enticed— if hif inelisationi be that >ray— to ton la 
or foUo* tie hid erampU epealy phrod io We way 
la the one eue eomporatire pneacy for profit, io the 
other bod pobUe enmple and acoranUhtj to the 
pi^lic, •oohl eeeiB to eosititote the geaeamen of the 
offraee B IS et the Bombay Preyenlioo of 
QamblioS Act iff 1SS7) mma at gamhlisg <> » 
pnbbc place or thoroughfare, ordinarily with iii> 
intorTrniQg obetmction to the pntUe Tiew, where 
tbcK la volnntory pnhlieity BmsoB c ItMfB 
AiiT^iaoh) . .I.UIl,29Eoni, 88S 

— es. 4, A, 7— Cooimea yaaiiae Jourr— 

Jamltliana e/tie herai eo«w«ai<y— ‘Theoecnaed 
were fooud playingr for money with tfrdiiB a bnild 
I ia^ordinMUjnaedaaa JamdfkhiM.bntaeeeaalbUto 
I tneb memberaof the Borah eonsnuiity a* have so 
I pUe* to lire m ksAate too poor to oltord the rent 


BOMDAT PSBViafTION W OABf 
filtCEfO ACT (BOMBAY ACT IV «f 
18 S 7 ) j 

3), 4 (*>— r*«'>weieal ^ p«»ey— 

MteeUpatee/faftr «»rd/*e eeyirtorav 
— ilhe txprru <m “ isetmamte of g»iDiBp~ oe 


and otben aciT isrSromrntt of gaisiBg were foacul 
there, wbrs the eentti were tmeiei The Migu 
merosneted tbeseroaed of effmcee eodrru 4attff 
6 ef the Bombay ftTreBlioa of Qwnblag Act 


Art (IV el 18S7) i«l fldto » »5oc’« 
/eff«irtonag*r»6«t EjfM*air.l,ir»ast»l(»905) 


ilagirtrtto to rely oa tit prefomption wmeh mder 
L 7 of (be Act mtfbt be draws, that thu place wu 
i«ed oa a commas ffataisg bosie, sshu th« eostrory 


- ■ so, 3^ d,12— Oewtliay »» <• waehJwa 
— yablie yloee— Bowhey Bar&eer— The eecBaed. 
losrteeninnninbcr chartered • c«acAiir»(boat; osd, 
batiag got it ODctend Ui the Bombey Hortonr a 
mileavsT frooi inland, etfried os gnmUiiig (here. 


e iSef the Rmbay Rrcmtiofl of Oamllmg Act 

(CToflSfiT) for fiauogui. a public place UtU, 
that the acenaed wrre sot gndty of u offence ader 
t IS of the Art, aiBCe they cosaot be eoid to he 
gimhlvBg to • puUc place Per The 

word “place,'' wb ch la patmt ol many different 
meosisgi, smit oeccaaoillT, >n each isitonce is wlncb 
it la by the LeguUtnir be cosetrsed vttb 
reference to tbe intcstioa to be inferred from tbs 
conteiU Tbna in a, 1! of tbe Bombay Tirreohoa et 
P.»iabVsg Act ot t«rMia3of3»4S7 
Vic<« e 83, in coDseetK-n witbaOch wonie «a rooda. 
atneta and tboronghfarea, it bae a my difiTeient 
OBioing frais that whicb it bran la a 4 of tbe Act. 
and fnan that girea to it la coasectias with e «( 
IB A ]7 VicU e lip by jidicial decieiona. Tbo 
miicblef oito^ at is ( 4 of tbe Act w a miecbief 
ehiatly duti^C fnm that aimed at to a ISattbe 
Act, Ib thcYormer the miKhief uiMl at i* tb* 
pnrtce of iodiVidnala Daking a profit ty prondiag 


there waa.theittoi«, no poond to isterfer* la tori-- 
eiOD with tbe coarictioiii onder i. 6 of lb* Act 
ffelJ tortber, that no pitcnapbao troee asd^ «, T 
of tbe Act Uat tb* place woe “ kept ■’ by any penon 
oa a conuDOn gnmlas home i tbe contmtoin snder 
» 4 woe therefore reroag laorder to eoMtitnte an 
offraee aoder a 4 of tbe Bimhay Prerention of 
Oemhlulg Art (Botnbay Act It ot 1837) of beeping 
a comoOB janang bonie, it fa Secccaarj to ilww to 
the firrt place, that the petaon ebar^ with that 
offence i» the owner or occnpier, or a perron "hariug 
tbe sie " of the place alleped to be kept oa a eooffioa 


«n»ed u»oJ tb, jdocB m gnejtioii for tbe perporo 
« paaung. there. EmaBOB r Wizu Jfrsin 
(iWlh) 1 1» ». S9 Bom. 223 


BOMBAY SBatriiATIOlT n OP 1837 


— ■ — ■B.5&— Vakil ey>« — Calcatoiioa aeeard 
«ey it (it actual cwlie of tie eroyerty i« eeifr— A 
rebiVc fen thebld heeclcnlatoa on the omsost of 
the ertttol relne rf the property, the enbjact-isatter 
of the nit, and pot on tbe omcnlnt ef the elaiat ot 
eatnnofad for tbe pnrpowe of the paymest of Coart 
feta, ivr '•The pnaciple oadrel* 

ef toiolioa ought ^ ear <^uiios), oe fu to poeiible, 



( 83 ) 


DIGEST OP CASES, 


( 34 ) 


BOMBAY EEQUIiATIOIT II OP 1827— 

- condtided, 

to he sacli as (o sccnre tlmt the snccMsful party 
shoulfl recover from Ms opponent such cosla as aro 
necessary to cnaVlo liitn to place liis ease properly 
T)efQro tlio Court, and tins can 'best bo securctl by 
adopting tlio actual valne ns tbo basis of ia'cation.” 
BAI MEUElinAI V, IktiOANCltASD MoTHl ( 1905 ). 

, ■ I. L. R. 20Bom, 229 


BOMBAY BBVEBrXJE JUKISDICTIOIT 
ACT, X OP 1876 (BOMBAY ACT XYI 
OP 1877). 

See Dooumest. 

— e, 4 — “Any oilier tcrilien grant *’ — 

Itand free from assessment — Treaty — Civil Courts 
— Jurisdiction — Sgeeific Jlelirf Act (1 of lls77J, 
s. d2~Stiii for declaration — ConseQuential 
relief — Amendment of plaint — Construction of 
documents. — In s. 4 of tbo Bombay Eovenuo 
Jurisdiction Act {X of 1870), tlio clauses (li), (t), (f) 
and {I") aro independent of one another! tlic source of 
title referred to in each stands apart from tbo rest 
and each clause is connected only with that portion 
of tbo proviso, wbicli precedes clause (li). Tbo ex- 
pression "any other written grant” in clause (J) 
therefore means any written grant other than tliat 
which falls within clauses (A) and (i) of tbo section. 
Tlio term "treaty” in s. 4 (a) of tho Act is not 
to bo broadly construed, but is to be conflned in its 
interpretation to its accepted ineauing, i.e,, an ngrcc- 
taent between two or more independent sovereign 
owera or states. Generally speaking tho name given 
y tbo parties to a document is not conclnsivo ns to 
its nature j but tho designation given by the parties 
themselves to it cannot he lost sight of whore tho 
document is ambiguous and is snseoptihlo of more 
than one construction as to its nature and scope. 
Tho effect of tho amendment by Act X'VT of 1877 is 
that nothing in s. 4 of the Bombay Bevenno 
Jurisdiction Act (X of 1870) shall ho hold to prevent 
tho Civil Courts in tbo Districts mentioned in tho 
second schedule annexed to that Act from exercising 
jnrisdictiou over claims against Government to hold 
lands wholly or partially free from payment of land 
rovenuo. Tbo plaintiffs filed a suit against tho 
Secretary of State for India in Council for a declara- 
tion that they were entitled to hold certain lands free 
from assessment. Tho defendant objectfti that tho 
,auit ivns barred under a, 43 of tho Specific Belief 
Act (I of 1877). After the settlement of the issues 
in tho case, tho plaintiffs applied for leave to amend 
tho plaint by adding thereto n prayer for injunction 
by way of consequential relief. The lower Court 
refused to grant tho prayer. Held, that tho lower 
Court should Iiavo exercised its discretion in plaintiffs’ 

■ favour, although tho prayer for amendment was mado 
very late, as it was a mere matter of form wliich 
could not affect tho merits of the claim or transform 
thenatnro of the suit. KAiahhai v. SEOJiE’rAUT 
or State tob India (1905) I. D. B. 29 Bom. 19 


BOMBAY TRAMWAYS ACT (BOMBAY 
ACT I OB 1874). 

s. 30 — Purchase of tramicays hy Cor’ 

poralion — Arrangement with third persons — Vali- 
dity — Corporation not hound to ivork tramways 
themselves— Jjiolilily of Tramway Company to 
pay track rant after purchase. — In acquiring the 
tramways under s. 30 of the Hombay Tramways Act, 
tho Corporation of the City of Bombay wore not bound 
to keep thorn in their own Imnds and to work tlicm- 
selvcs. Although tho Corporation had made arrange- 
ments with another person so that tho latter was to 
find tho money for tho purcliose and to work tho tram-, 
ways when acquired, yet tho Corporation were acting 
ns principals and not as tho agents of that person. 
There was nothing in tho Trannvays Act which ex- 
pressly or impliedly prohibited such a transaction. 
Tlio Tramway Company was liable to pay tho ordi- 
nary expenses of ivorkingtho tramways and tho track 
rent for tho period (subsequent to acquisition and 
pending tho nscortalmhent and payment of tho pur- 
cliase-money) diirins which they had expressly agreed 
with tho Corporation to work tho tramways on tho 
understanding that tlicy recciveil tho income and 
profits. Bombay Tramway Company, Limited c. 
Municipad Coepobation of the City of Bombay 
(1905) . . . . 9 C. W. ISr. 337 

BOMB. 

Stamp Act (IloflSOOJ, s. 2 CoJ (hj~ 

Promissory Plote. — ^TIio defendant -passed to tho 
plaintiff a document to this effect s I have this day 
taken from yon in cash R48 (forty-eight) 1 have 
received this amount. I shall repay this money 
without taking any objection, when yon should de- 
mand [it]." The document was attested by two wit- 
nesses. it boro a one-anna adhesive stamp. Held, 
on a construction of the document, that it was a bond 
witbin tho meaning of s. 2 (6) (A) of tho Indian 
Stamp Act (II of 1899) j sinco tho doenment was 
attested and was not payable to order or bearer, and 
tho executant obliged himself to pay tho money to 
another. Venkit u. Sit.abam (1905). 

1. 1., B, 29 Bom. 82 

BBJBACH OR CONTRACT. 

See CoNiBACT. 

BREACH OF THE PEACE. 

See CanuAJit , Pbooednbe Code. 

Disobedience of order — JSvidence — 

Penal Code (Act XLF of ISCOJ, s. iSS— Criminal 
Procedure Code (Act V of 1898J, s. 144 . — To con- 
stituto an offence under s. 188 of the Penal Code of 
disohedicnce to an order issued under s, 144 of tho 
Criminal Procedure Code, there must be definite 
evidence on tbe record to show that such disobedience 
is likely to lead to a breach of the peace, Srojo 
Hath Ohose v. Pmpress, 4 C. W. H. 226, Eam 
Gopax Daw v. Empeeob (1905). 

I. L. R.,32 Calc. 703 
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DIGEST or CASES 


( 88 ) 


BTTCTD. 

Stt PffBUS ^PIS1>C* 

BTTBliIESB LAW. 

Sei ^IGOTUBW I''»tsi:stTi3 Act {XIlVI 
oj- 1831) 

4ioj>lio»— Enrffjs* a/api'oa—- 

Keitma adopiKon—Dalt aid iMa<MC of adpptioa - 
allijti U< •«< prated —BelJ (wrcrjisg the drci 
sion of tie Chift Conrt of Iotw Bonnet. th»» tin 
eruieuce of e tulimo adojitun »He?«'V W hwe 
taloD pWo 40 jeirs ape follj proreA that tie 
relatioajJijpcf iaitiisff d»artt«r MUrteA tetwfentle 
pjaintiif »a<l her iBefpd iiloMlie mother eel that 
bewg te It iriu » matter of ob!» wtouiuj {rojx^ 
Utiee to eboir trheo *oob roktiossiinheffan Sfi Mt 
OitEr lUSAliaSJOo) Eli.Jl.33Cale 219 
1„B.SSEA 79 


C 

CALCtrTTA MtmiClDAL ACT IBeN- 
0AX> ACT HI OF 1893) 

— es 448,e28.e29^0rrf«r/ofrf»,n 

]/«ain^] J/Viifi''i<»,p»ieef o/./oao^e— 
Partr eat fiaifed ttnrdiitj it talii ^ Itildity 
->A4ratfantat ettii ditertiiom 

— Ihe irerdi “• Alaputntt'' a *• <19 of the 
CalesHelfasicipa] Attmua is; 5l«|iitr»tebanep 

S TtfAectioo la Calnits aad isclBle* • llaBieipal 
iprtrete As eider for demelit oa ntd* W the 
Maaieipel Uigirtnte uder « 4t9 of the CeVatt* 
Uasiciptl Aet ww apheid Jt /le mtlUf o/ fi^ 
Ctniralitn ^ C^lfUa V Stitah CA«»ferf^e, 
8 C H .y Hi dutiapeubeii A Uepiweate U 
astborueil bp U<r to meVe as order for deoiotitioa 
aBd«ri.At9o(<h«C«loatts Alaoictfel lot. rri^eat 
regard iotbe ▼■la of Che bBiUiag directed to be 
daaioliebnL As order re>]iunep the ereoMf (o pay 
tha c«te at aa ad^urameat u oa «hv;K ■ Uap». 
(rate la fair ducrrtvm ms; anle aoder > 34t of tba 
Coda of Cnmioal Proce>Iaie libera each >8 aider 
mifinujdto be not uueuoDable aslcr lU tiitoid 
itaueaof the case, >t r> t> not dutorbed b; tb< Bicb 
Crmct sbeo Psoaio Foosaa r Cosrosati^i or 

cimrck 11906) . . a c w. Hr. 19 


CAWCELLATIOW, 

Span ft Belie/ Jtl // «/ fSTT;, 

t Si—itti/ordielaraOtn-Ctnatitentittl relit/— 
rofeoCioa ->-Tba pUiat & banog laed (or tba caacet. 
lationaf a talaAc^ framed tba prater in tba 'plant 
■a at to eetii a declaratloa that the tale-deed vat 
Insdateotanlfor as order tobare It eaacelled and 
•eepr iRuteatlotbeSab Begktrar u pronded br 
t.3AoftbeSpee:flerrlrf Act (I of 1877) UeH, 
(hat (be eu t irat one for a declantlios with 
• diitiaetprarer far eiaaeiiBeatal relief Farow 
fiaa X Zter/a. Sitfi. 1 L S S All SSJ. 

diieeatet from. PiBranbit » 1 ifBfiJMTir 

(1903) . •!. t..E.S8Boai.207 

CAnaiEDB 

CenaioB rarrtrre-Forefya 'earner 

eoalra lia^ «a Caltrita, fqio epjJitallt (o— 
fi.fti^/ereoad •iie/eeiaafe— Carrier* by tea for 
hue. ata eo-nmoii carrieTt by Ibe Common Laer of 
Eoglanlianl.iibtretha eontraet li made in Cal* 
cnlia, nhalercr be the nitionility of the carrien, 
they enll be gotened by the Ux loei eo«(r«r(»», 
which it tbeComnoD Law of EaglaoL Utekilheait 
r fie CowMyaie Ptt Vetmjerset Hanti-ee it 
Tffft.J I S 6 fair 927, sat followed. LnSer 
the Eaglub ComnwB Law, a roamea earner may 
probeet blmtelf fi«B luVDity for delibenta aett or 
miafeiauieeoBtbe pert of blnudf or hit termU, 
hot ha oiiut do ai by elear, dr8Rt‘< ootDVigaoiit 
worda Landisg goovlt la rtioy irntlier, iaiteed of 
deltyiRgde>iTery,a oegi gesre aal mt nwfraMofle 
Uam Iiiuii. Sen t T<s Coxfior or JUt 
SftenctBti* hfcsmxttof 1 'eieci (t90o). 

IX. B.88AI«d.40 

CATTLX: TBB9FAS9 ACT (1 OF 1871). 

. — — — 19— TTto way tote— Mlere 
I an indyo factoty tnppliet the aeed, paya for the 
laboorof aovisg and prea coRipcnantMa to rnyatt 
j growing udigo lo their Own labLhnt soa-lrazica la 
j rath u prored to hare bean mvlai OtU, that a 
I terraat of (be factory w not a penon antboiited 
I onder a. 10 of the Cattle Tmpan Act toteiie 
I «attl< doing damage to the Igd go Bax kaBar 
TiucbBe EuzsoB (1903) . 9 C W XT 8^5 


See LlXITiTloS H.F.3aCalean 

• 634, cl e~^Atrr,aJ ef «< r.yM 

foree'-iar/ SS,a tii mtamajif hmilahtm — 
«ewerd*" jcemiJ of the right to ene^ia cL 2. 
t. 53t of the (Llcotta lIiiDicip ] Act do not tneaa 
•conn! of the e»5» of action, bat bare rafereae (g 

the erpiryof the mosth’e not ca oodercL laf <hat 

aretoo^ tga Hig phiutiB wiH oat hxbtniai^iHt 
bnogehietctonwiUimthtM montbe fiwa tba StU. 
when the month i nohe* hat erpired. CoBrosa 
tios or Cticorra o Sutiiu Ci*aBts Paj. n9ost 

0 C. W. rr 317 

CAUSOTJLA. 

SeeLismTloE Act 


CAUSB OF ACTION 
See Arrcie 
See Lettxss Farm 
See LntixaTiPx 
See SIri.TiraBi0P9SEsi 
Ste PBICTICB 
Set fS* gifprwr 
See Etc irnioaTk. 

— — — S»it/or “ inaial'eaaare " o/poiirinea 

“-Ffeadiayt— Sell ei (vaffy io yroewre rectiyTea- 

fioa^aa erFOaent it- ee.— P amtiff lo a »ulc for - 
pMtemwn a» nmfroctnary mortgagee of 13 ilgbaa 
bad la redeem flee prior njidractnarj mortgage# 



{ 37 ) 


direst op cases. 


( 88 ) 


CAUSE OF ACTION— condficlcd. 

comprisinij part of 13 biglias tnortgngeA to liim and 
Bonie 16 biglms in addition •• but the decree, wMoh bo 
obtained, was drawn up erronoouslj' and gave the 
plaintiff n right to tlio posjcs^ion of 13 bighas only 
and not of tiio whole 2S bighns. Piniutiffi never 
appealed ngsrinst this decree, nor did ho apply 
in review to imve the error in the decree corrected, 
but he subsequently brought a suit in which ho 
asked, first, for " maintcuauco ” of possession 
in respect of tiio 15 biglms and, secondly, for 
recovery of possession, if ho should ho found not 
to he in possession. Ho alleged in his plaint that 
ho ivas in possession and that one of tho 
defendants at the instigation of another _ was 
interfering with his rights. It was found that plain- 
tiff hainover obtained possession of tho 15 bigh.as. 
itdd, that the suit did not lie. If tho suit was for 
maintenance of possession no cause of action appeared, 
and in any other view tho suit was ono virtually 
to sot right an erroneous decree, which could not bo 
/done by means of such a suit. Hasawan ICtmiri e. 
NAKcanrDi Pakm (1003). I. I,. E. 27 All. 174 

MaftcioiitjJrosectiUon — Letters Latent, 

eh 12—Lcner — Lialiliti/ of prosecutor trfien 
prosecution ordered hy Court. — “Cause of action” 
means that bundle of essential facts wbicb it is 
necessary for n plaintiff to prove before ho can 
succeed in tho case. A person is rcspousiblo not 
merely for starling a prosccutiofi, but also for con- 
tinuing tlie same and ho is so responsible ^yhcti)cr 
such proseention was ordered by tlio Court or was 
initiated by tlio party iiimself. Tho plaintiff, a 
resident in British India, was charged with a crimi- 
nal offence by tlio defendant in tlio Jfagistrate’s Court 
at Kajkot. In onler to sccuro bis attcndanco tho 
defendant moved tho Bombay Governraent to initiato 
cstradiiion proccediugs against tbo plaintiff before 
tho Chief Presidency Magistrate in Bombay, who, 
however, held that a case for extradition had not 
been made out. Tlio plaintiff obtained leave from 
the High Court to file a suit against tho defendant 
in Bombay for malicions proseention. On an applica- 
tion by the defendant to have tho leave rescinded. 
Meld, that a material part of tho causo of action 
accrued in Bombay and that the High Court had 
jurisdiction to entertain tho suit. Fitsjoltn v. 
Machinder, 0 C. jS. N. S. 505, 530, 531, applied. 
Musa rAKUB v. Makiiat. (I'.'OS). 

I. L. K. 29 Bom. 388 


CERTIFICATE. 

LulUe Demands Decorery Act 

fBengal Act I of 1895), ss. 7, 10, 16, 19, 31— 
Signature as Collector — Moiice, service of, hy 
registered post - Certificate of execution — Mro- 
clamaiion of sale — Signature as Judge — Ir- 
regularity in pullicalion — Suit i'> set aside sale 
—Civil Procedure Code (Act XI V o f 1892), 
s. 244 — Limitation — Limitation -tet (XV of 1877), 
ScH, IT, Art. 12 i). — ^A certificate under s. 7 of tho 
Public Demands Becovory Act drawn up on an old 
form whoro tho word " Collector” occurred, hnt which 
was signed hy a person, who obviously was tho Certi- 


CBRTIPXCATB— concluded. 
ficato Officer and who had in another part of the docu- 
ment signed himsolf as such, is not invalid. Under 
tho Proviso to 8. 51 of tho Public Demands Recovery 
Act, service of notice required hy s. 10 can, in tho 
first instance, bo made by registered post addressed 
to tho judgment-debtor’s last knoivn residence, 
though no otlicr modo of servico has been previonsly 
resorted to. A s.alo proclamation, when issued by 
tho properly qualified officer, is equally effieotnal 
whether he signs himself as " Certificate Officer ” or ns 
“J ndgo.” MTiero there is credible ovidenoeof tho sorvico 
of the sale proclamation, nnd there has been a consider- 
able lapse of time, it is to bo presumed that all the 
necessary formalities were complied with. S. 19 
of tho IMblic Demands Recovery Act, ns amended 
Bengal Act I of 1897, renders s, 244 of tho 
Civil Procednre Code applicable in its entirety to 
proceedings in e.vccntion of a certificate, nnd a 
separate suit to set nsido a solo lield in tho enforce- 
ment of such certificate is not maintainable. Janhi 
Dass V. Pam Oolam Sahti, I. L. M. 28 Calc. 813, 
referred to. TTio present suit, if regarded as ono 
to set aside a cortiticata aadar e. 7 of the Pahlia 
Demands Recovery Act, is barred by s. 16 ; and if 
as ono to set aside tho sale, is barred by Art. 
12 (b) of Sob. II of the Limitation Act. Bab- 
HAMDEo Eabataj? Siko r. Bini Easub Basbi 
(1905) .... I. L.K. 32 Calc. 691 


CERTIFICATE OF SALE, 

See PrTBMo Demakbs Recotebt Aor. 

0 O. W.N. 805 

CESS, 

See XT. P. Lakd Retekee Aor (III or 
1001) . . I.L.R.27 AU.183 

CESTUI QUE TRUST. 

See Tbusteb. 

champerty. 

See Right or Shit . 9 C. 157. H. 877 


CHAMPERTY AISTD MAHSTTEHAHCE. 

See Texdob ahd Phechasee. 

I. L.R.27AIL271 

CHARGE. 

See CBniiNAX Bebaoh op Tehst. 

I. L. R. 32 Calc. 1085 
See CEmiKAE Peocebhee Code, bs. 23S, 
233 . . . 9 0. W. N. 1027 

^ccMoetgage . 9 C. W. BP. 1001 ' 

1. L. R. 32 Calc. 729 

See Teahspee op Peopeett Act, s. 6, 

8 C. W. BT. 697 

See Teaespee op Peopeets Act, s. 100 

9 C.W.Br.865 

, C 2 
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CZGBST or CiSXS 


I 49 ) 


CHAHOE— 

— — £»o{»»j— Onmjta* <8 »»t ♦it *4* 

fOKJun Bl}ett^o » ««/««•/«; 

<0 ii» «tCTHe4~Cp>«>»»X Pri/ti3*r» Cti* (^ef 

T^msKt s2i,ni>t as— rii»U£»«» 

tn wUi^ ^en U » cWgs w3ft 1 . 147 of th* PtttiLt 
Cad<> ftw eoaiiooa objert oogW t* Sat 

ills osikAsa ta aet ost comttiaa oti j«ct t>8t 

iiecccstnl; n»!k» (Ixs canTielias ViA It la tfAwitfr; 
to $ee wheCluc ar bat Ui« aceoMj Im bwzi jnUlad i>j 
ooosnco ka3 oidiAao bu onotaii. % arf 

ixuttce la » ewe tm^er t, 117 Ood« 

in wi ch tba &«{» ittn xttj rimpl* and thex* wef* 
dubact £a^ge hj tbe lawex CoOrt u Ve tlA Tint 
arbeb eub af the mecawd toeb la tbe rietiag t SetJ, 
lb* aeaased wm oat prexadieed tj tli« emu«]8» 
to let out in tb« cbixgs tba eentmaa object of 
tbeuwflitilT Ussavo LtCBid.'m n90«) 

® c "w sr tfls 

— - AiJittaa la or aUffofKaa e/~Jm4nt 

«uk{, aali«7 Cleoltag— Pre*»r(f— 

3Ioari~Cn»xHalPraenltn CtJtfAel Vafi^SS). 
tr S3«. V37~tta«l Co* (A»l St.V e/JSCft/. 
• 120 —IbcSnslauCoaxtiJiiat* Coart otonguuJ 

i anadictioa, ud tlvoagb Teeted «itli Urge poima 
or UBtB&iW V)3 adilisp be ebargos wn oalj do >» 
entli nferenca to tb« Imariato oabjeet of tb« pro- 
tocaUaa ud eontauttii, end not iritb rtgara to 
nittcYBot eetirai ki tbs uidiotaKat Tbexctseil 
exM pat npoa liv trial tsfots the Sstuoai Cooet oa 
cbu^OMSi' is 471 ssil|Jf«f tbs Psasl Cod* 
Cpea notieii to the High Coart it «ru bsU tHat * 
pMTMUseq,altta!48susdtits tbaijt udn * ill, 
Mi(battbsseca«ed ««a14 bs tnodonlr uidos* }H' 
tVW till esso csnit to tns] lbs Msiioai /«d^ 

•nmSedtbocbi^toossoadscs )H>— iT/fi, tbst 

ibi dadgs bsd foU posn a^i? tits u<r to serndlU 
cbiigSjsaitluttiH Bigb CoBTt 61 set tsUftd to 
<tttet bu 6«e«tu>a. Tbs erorl ^ptapertp" la 
AiSOoftiMpsiulCMeiodgdeoaieDor BewnaA 
tiASaiprato SxrzsosOdO^) 

Z1.S.S3 C»Ie;2S 

OHAsrp AgT.-R ffBtrss 
B«TSCK 


CHABPES ACT t24 feSSTlct., (j. 104) 
£«C»ocBii. pgomrsi Cob* 

CHARTEE PARTY, 

Sn Cosriaer 


act (flENOAI. ACT V 

lirt^o enjrr, altdxlf o/-J5>>*»o*_C,„f Caii 
Tmr ^ n ?/■ JSn, 

tor posfWiiotlof ciTtUBlaof 

Ob tbe gtma Out thsy'binssD 


CffACKIDABI ACT (BEWaAX, ACT VI 
OP Knoy-roaeladai 

but br tbs CoUwtor Cbder M 49 aBd 60 of tbs 
ChsallUn le6 ^ets vw notbiog to show tbst 
*07 toBiiEUfiw* wjj •ppoinfcd ooiJct *. 68 ot 
(b«t aaj Mpert wai sabauttod nsdor s. 61 sc 
ths Act It «♦* fobod tiui tb« taadi ’sen ooi 
tiaaiuian tit-iraa and «'sr8 not pst4 of tbs 
plwotifpi sstaie JT*W (PsbbJTTb, J.dlseeBtiS^, 
thst tbs drfnSiot <ku catitted lo qaeatton tbe 
CoUeetot'i right to sabs tba ttansfst i tbsta ti oo 
pimaiptloB, ioeicl 7 becuue ci tbs Collector** sc- 
ISoaaaderM 43 to 50«{ tbs Act, tbst tbers sr&s * 
prior stiA resaiBptioa, that tbs OocsniiQieat acted 
nndsr a. CS or ttaat • rsport wm ssbnutUd esder 
t 61 ea ail tbs gouts udicaCsd ui it. Far Woos- 
nsaaliig off 111 {*) of tbs £n> 
dsace AetU tb«t, 1( an ofieSal act Uproredto 
WsWadoos^ U will bs piesar&sd to kvietssa 
rtgularljr dooe. It docs sot raus aaj presaup- 
tim that an act was donr, of wbteb tfiCrt li && 
esAmes aad tbs proof of wbicb U eaioatul to 
tbs plainlilts enss- An order of tbs CoUsotor 
•adsr a. Etief (As Cbaabidari Act trsastemos tiis 
land to a psr*>° stbsr tbso ths psrtoD wicbm 
wboM sftate It |i-caia«((ra«im and a aalltt; It 
is not Beceoars to le* to ut ssids an order w£ub is 
anabwieu ssUit/ aad Art. lief Seb. II of tbs 
Linitatioa Act docs not sppir Ffj*/ CAsod 
JUaiaJat SaiaJarr Pmio Aetiai Fui, J Z S 
it Cels 636, fcEltpwid 8«risas**« Dttaff^ 
Sryi* T Sttntory afSlati/ar JaJto, 1 Z Jl Si 
firm 43oi Sitea/i lojt C4a*aa r Tka Cofircio' 

f Saiaasxrx, I X X 11 Sam. itS / SofU T Salo$ 
Z B IS Aow. 4Sii FaUOaUmiiahiSiaf 
£<t)Beb, J Z, 2. }3Srm Hi, referred to, }tiux 
I’M til. Eflui T JOQt Baai 11906). 

tun.S'acbiB.icrt 


CHACKIDAEI CBAKBASr ZAm> 

£«i«<»pt**s— tVase/er to *a»\a«for 

—Jfiplt orjaired is lead— Arff^rmear 67 <tp*rw* 
•ot kanagaatt rxylt~Stkga[ Ttaaatjiel (Fill 
af iSSSJ a ISl. i^oppljer— lllers elsstufar* 
rkalna iande whscb b^boMttnasd, weraaettiai 
npoa UouiU b j a person, wbo bad no rigbt to deal 
vltbibe Iud*aad tbs t«aat*. with whoa tbs ret- 
tieinrat bad bm reads ast np a title as sgalost tbs 
real owsrroa tbs grosad that tbej bad aeqausd land 
fiJa « ngbt fnn on* wbens tbej lead d* beliceed 
to bars a right to let tbeu into ponesnem and were 
cODeeqneDtlp owaj^c? or «oa oeOapancy laiyata. 
Said that tbs tanasta dA cot seiiairSaBr ri^t 
and the cars of^issd M Falraiki t Sola 
I'raawaii'^ Z A S.20 Cole fSS, did cot apply 
Uaciseros and BoinuY, jy.-—Clomiiden 
clotraa land* srfass renoisd and traniferred 
(s tba tsnuadaz, beeoma bia asrsit lands. MooUK- 
>Jt, J ~ Cpoa tacb tranafer, ths tanda ar* at tiis 
samudai'a diapcaal tobsdnUmtbbj biin as inotor 
*«rtt«r at bia option. Applicability cl a ISl of tbs 
Bengal Tinaeg Act to roeb Unda eoiuAsted 
Joxan Am « Risrarpsia sumj* (I'v® 

flO W. 11,571 
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CHEATOTG. 

See Pekaii Code, as. 415, 417, 419, 420, 
Sll . . 0 C. W. U-. 807, 1000 

1. 1.. B. 27 All. 802, 661 

Cheatinff htf fereomtion— -Penal Code 

(Act XLV of ISSOJ, ss. 41B,419-- Personation — 
Minors.— On tax application by the kurta o£ a 
joint Hindu family, in bis ropresentativo character, 
to withdraw certain surplus sale-proceeds stand- 
ing to their credit in tlio Treasury, the Collector 
directed him cither to lllo a power of attorney 
or to Cause all the other memhora to appear 
and' admit his authority to sign on their be- 
half. Tlioy all appeared in person before the 
sheristadar, except two minors, who were per- 
sonated by other persons, and signed receipts for the 
money and causal the personatora to sign in the 
names of the minors. Thereupon tho Collector, after 
inspecting tho signatures, issued a bill in their 
favour for tho amount due, which they withdrew. 
JSeldt that upon tho facts the offence of cheating was 
not made out. Pep. v. Longhurst, unroported. 
In re Loothy JSewa, 11 W. 21 . Cr. 24, referred to. 
Babdeah Eai V. Emeeeob (1905). 

I. L.B. 82 Calc. 776 

deception — Pahe representation — 

Conduct — Penal Code ( Act XLV of 1S60J, s. 415. 
' — To constitute the offence of clieating under s. 416 
of the Penal Code, it is not necessary that tho decep- 
tion should bo by express words, but it may bo by 
conduct, or implied in tho nature of the trnnsaetion 
itself. Queen v. Sheodurshun Pass, 3 All. iff. 
O. IT, referred to. Keoda Box t>. Baketa 
Mekdabi (1005) < . 1. Ii. R. 32 Calc. 941 


CHAEITABIiE TRUST. 

See CiviD Pbooedeek Code. 


CHOTA KAGPUR RAlirDLORD AITO 
TEKTARTT PBOCEDURB ACT (BEI7- 
GAL ACT I OF 1878). 

ss. 185, 188, 187, 144. 

See UiKiTATiOE . 9 C. "W. W. 968 


CHUR BAHDS. 

See LiMiiATiosf. 


OlVIE COURTS. 

See AonA TKNAKor Act. 

See Boebay Betende .Ttoisdioxion 
Act , . 1. E. B.29 Bom. 19 

See Fobest Act. 

I. E. B. 29 Bom. 480 

See Peotidbkt Fdhdb Act. 

I. E. R. 28 Bom. 258 


CIVIE BROCEDURE CODE (ACT XHT 
OF 1882). 

See Aoea Teyakot Act. 

ss. 2, 244 — “Pccree ” — Appeal 

—Contempt of Court — Order directing refund of 
moneys realised tn defiance of Court's order— 
Peeision. — Where a Court orders the refund of 
moneys -improperly realized in dcBanco of subsisting 
orders of attachment, it can only order the refund 
of moneys actually collected, it is mot com- 
petent to directa refund of moneys recovered as 
costs of litigation. Meld, also, that an order passed 
in tho exercise of the inherent powers of a Court 
to punish for contempt is not a decree, and no appeal 
lies therefrom. In this case tho Court dealt with 
what purported to ho a memorandum of appeal 
as an application in revision under s. 622 of 
tho Code of Civil procedure. Good Bajiu, Sdeaj 
Mad (1905) . . . I. L. B. 27 All. 880 

— 8 . 11 . 

See Maisibnakoe, Suit toe. 

I. E. R. 32 Calc. 479 

— a. 11 — Suit for right to property or to 

an office — Suit relaliny to religious rights and cere- 
monies— Suit by a Korshipper to have idol loca- 
ted in a particular temple — Jurisdiction, — Suits 
os to religious riles and ceremonies, which involve 
no question of tho right to property or to an office, 
ore not suits of a civil nature within tho meaning of 
s. 11 of the Civil Procedure Code and are not within 
the jurisdiction of tho Civil Court. Vasudee v. 
Vamnaji, I. L. P. 15 Bom. 80, approved. A suit by 
a Tiorshipper of an idol, not based on any right to the 
property in tho idol or to au office ogainst.its custodians 
to locate it in a particular temple instead of in another, 
there being no allegation that the plaintiff is pre- 
vented from worshipping tho idol at tlie latter temple, 
is not cognizable by a Civil Court. Jagannath 
Churn v. Akati Passia, 1. P. P. 21 Calc. 463, dis- 
tingnisbed. O. Pagiah Pafliudu v. 'ilulhaeharrg, 
11 M. Xr. J. 215, referred to. Eoke Nate Misba v. 
Dasarathi Tewabi (1905). 

I.E.B. 32 Calc. 102 

——8. 11 — Suits of a cMl nature — Pighi 

to properly or to an office — Jurisdiction of Civil 
Courts — Suits for declaration of right to recite 
texts — Maintainabililg. — A suit is not cognizable in 
a Civil Court, where tho subject of the plaintiffs’ 
claim Is confined to rights in religious ceremonies 
without a claim to any office or any emolument. A 
right to recite sacred texts in a temple is a matter 
of ritual or ceremony in a religious matter with which 
a Civil Court has notliing to do. Subbabaya MddA- 
IIAB V. Vedentaohabiab (1905). 

I.E.R.28Mfid. 23 


See Bekdai Tekasoy Aot, b. 109. 

See EaioPTBDBY Jeddsiest. 

I. L. R. 32 Calc. 357 

See Bbkt Sutr. 
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crvxri pfiocEDUEE code (ACT xiv 

OP 1B8^> rtili’ttj 

B, 15— o» a ef la» 

titeijtd mallm/tituif 

q%tiii irB<< <« 

Tr»«l. intlttf/Ti’U •» pawf <o apjioitf « cO- 

<}ttteIad*aTra»t iet<lo tnt »pply tfl eWil»M* 
troJU. Iallie»l»ea«*ofpK'viaidain tkeia»tnMn«»t 
ttw&ttg %nA. ttort or of *oa« *t»to*orr poo* uioa, 

■ trasu«, t» tach, ko* iv> pcrror to appoint BOy prt 
«ui u tnutac ritbrc ut htt awo plve or to act } uitly 
with bim. A dociaiou oo a ^ucaiios ot law ia « pr^ 
Tioai «iut la BoC f-rr jatfiea^aiok <iih*«qtictit n(t 
^twcea tKe wme MrtiM, oliea tka objoet inatCor of 
tbetiroaaita aro Afferent. Q*ff ra - \VJ>#t)ifr aaek 
a decuios caafcarae yaif oofo aicaiut apatiy>«bo 
could not bare nroaccoted as appeal agaiaet it 
Taeii<Mra<it^ Ciiiaa £Hetaa I L £ 6 Hai 
SOi, raaba t J/ai«l>apa. I t S tl ilsi SSi, 
Ciamanlal T Baf tikn, I JU £ Zi Jiaat SS9l 
TlAmi, r BaaJff, / I £ 2S Aon 3S. J». 
refocred to and tuloired Oorir AotaSbattLC 
Csstrre Saui Soii» (IbOa) 

I. Ii. n. as Had. 617 

. . - . ■ J5— J*»Jiu*'eaJ«— Prro»/i»»» rfaet 

atea «a a /ermif ntl—Bttjal Z«»aar» Mt 
frntt/iSSSJ.u V, -fVbert 

tt » mvlou eait fur root tbe Cmrt mosraoal/ beld 
that Isumt noerduip IS por cent, per aunm «aa 
not reeoierable frouapennanent tMoreA^deriu a 
pemasM^y tKi alt)iM}ii tb« MaUal 

tlipniaUAfut tb« payuotit ot aeeb interett Utld, 
Iw 10 * aobeo^unt mt for rent Itw irrosacaw 
decuion u tbaf wiser eaitrrosUuot operate aa era 
radwera. Aiatctaata CsorcmaiVi e Sffitut 

Cuxui Btt a c w sr 495 

————•. 15~ier y«<f>e4le— P/voaea»« deta 

»ie» *» a /ermer /«i<— Peeeai Teaaecu Je$ 

fPIZta/t>e5J,n 67 ti f««a 

— ^baaV— fll/yaJ cmer— ktapaleliee fe pej 
— IfbirrotbepUjatiSisa mt for rNorrry of rrot 
daiffled ttttwn ceHCa, rabsrb tbe defendant bad 
ibpolated to psf ig bu doieftof aud wbirb tbe 
defeadanl aag^ be vaa sot laVle to p»y loanaiiclt a> 

10 a prerione amt for reeotery ef jent of a previona 
penod It bad been lieU that tfaa aarot ami not reeoarr 
able according to taw i Btli iM the prewot cUio 
wubanedbjtberala of ratyadicata PanMUaawv 
SadK « KtDBa 6 i9qs (iPOS; DC W.N 409 

— — ; ■ l3-.fieeyad.MJj— Jfuffe,, .»„eae 

iw taken on lie grcainl 3 

tbit the ^ealwaa la la tbs *ri{ were fonorrlf i 
W Msae ja proMfe procwdmg* c»not be eiTei I 
effect to wbea the eud proieedinsn ara sot m < 
eridence and there la tbiu sc lafficient eaMfenee to 
wipport tbe pla A Jodgment flood la tbe pre- 
’r'onipm^nja ibomcg wkst the Jndjra nsdrr 
av»4 toiereWntlieqneftioni/ordeeiuoo intboao 
Pwerei^ If not eaoagh to wpport nelapbo. 
Tbs ^rt ca.nnot g^reeBert to tbo anjeo ittaa 
«y for itoU tiai the loattm la loae ia tbe ^ 
rrereUoWrt la u* prenoo, proceediag*, JSati 


CJVIIiPEOCE3>E3CCB CODE (ACT XlV 
OF 188il>— eoat.aaeif 

KCT&iTmis HiHiSra «• Newis Ncmitto* 
Doiru 4sBi» Uosssur Koas ()S05). 

ec 'W.w.eaa 
0.C E 9S A A. S44 

1 a 13— Jeif.oa p«reba«r— j**t«anl 

I isfe — -Aa vwtioft pnrebaaer at a wreaija ttU can* 
not be «fu derol <« b< fl>< aacccemrio intrreet of 
I tb» detialtusj proprietor « a« to be tarred fij a 
I pDdffneBt fuUi in a init pre r.ou* to the aale^ to 
I e.btetithe4«faiilfaiigptript''bie'waaapMtj' Katla 
I fraAed Hata’-t t Jefretorp '>f /“»■ 

/ado la Coaaot, SC ». if SrS , Jfooij*. 
BaslaaZ fiedmaia t dVaadloi* Balt, SW S 333 1 

SaHefAiniSasfr fietrWdaa Jfciterjf, Z L 
R /3C'«/f S2,Trferteil to But adcCTee irlicb «•»» 
obtwaedoaeJaaeflt agauut a defantUn;; propnrtor 
for puuuin} of » plot of land 1> admleuble to a nit 
«ben the pntebaaer h a party , to ibew bow poetoatton 
«rat obtaiaevt. altbasgb (bat arrangement may not be 

ixediQS epoa <be parebaser TVart A/c<a» 

J/itAieiyi T hr^iomtjx J>f6i« J L, B ]1 Ca!a 
7iS reli^apoB OotrL Catena »U e Eanf 
acanaw Dmi (l£H5S) . OU\FK.S03 

——•.15— Cm jtgteah-'Qwl-aa SirfeRf 
a»4 nitlaahaltf ti «r/«e— Cxteiiea fe rji/e 
yeeuad a/ dt/Vart ta foraxlf eeif— /f.es Oo^ 
talab Ur, etecstnl a deed of gift m w vlueb 

he purported togtretoCftbeoely aonotbii eldor 
*m «bo «w dead} tbe nVutilDl witli tbe fxeep 


afatnat C tobare it dccliroJ (bat BotaithatamUur 
tMdeatot gttt tbe pToprtrUry right ia the Ulu 
«M rratff] le bim wie artllod by a compmiuH by 
tbettrmaof aUeb lartm* pe^uu of tbe Ulnt 
rrer* to be held for life by S, 8 and d> the moUirr 
of C anlonkbe xrp.ratWef tboae thr»eliv»,i 
((be joaagrr ton of H) and lit b'lr* were to reecetd 
totbewbe^e of tie ertate ISiit comproauae wee 
embodied la a dforea of Ceert 2s 2S'6 IZ aM X 
brought •RkitagunatC and W wife to cancel a 
dnd eoareylog • portsia of tbe talnl to the Utter 
as bwiog in escMS ct the powert ot aU>natiosi giTCD 
techy tbecomprenaso of 1871 Tbe defendatit* 
(ntbaVeoit did not contest tbCTalility Oftbeeosipro' 
Du«r. bnt aphcld tba alirsatioa a« ralil, and auerted 
that £. bad no vidi tntereCt to the pn.peTty at 
entitled him to antv a<^ utare were nd>M ob those 
points CoBtt baVi that i was ’ a certain 

remainder Bias nadee the terms of (he agreeinrat," 
that be “or hia rep teacnUtisea w\U certainly inherit 
the estate some liaiW or other," and that he wee rati 
tmtstnat thattbcalieftadoasrucoidaaag^nttif 
•* b«og la esceM of the power reanred by the cosi- 

S WKOiaa to S srhe »as bild only entitled to alienate 
B bia Me , hot th»t no right bvi oct acewod to if 
and A to dutorh the poas emo o ot fi a wife Ib 1SS9 
after the deaths of JT, 2r and i, a portion £>f the 
Ubtk wai afteebed by creditors of C an I sold in exe> 
entioaof tbs decrew witbooijinut of title laa smt 
trongbt by tbe son of X la IR98 sgsmrt R, bii 
JsdgBteat creditors, and tbeparabaser at tbe sale to 
Bare St declared tlBt tin plaintiff «aa entitled aa the 
(mmeiiata reTei^oaer to an ahsolate estate in the 
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•ClVUi PBOCEDUE^J CODE (ACT XIV 
OE 1882) — confinttfd. 

poriion sold on tlie deatli o£ JR, and tbat after 3J’s 
<}oatli tlio Silk would bo inoperative ns ogjiiast him, 
-the defendant 11 ecb up the defoDco that ho had hy 
virtue of the deed of gift of 1869 nn absolute title, 
vvhieh was not dlsplnced bj' tlic effect of the compro- 
Tuise and the decree fmb(^yi!ig it. Held, by the 
Judicial Committee (confirming the decision of the 
Judicial Commissioners of Oudh) timt tlie decision in 
Uic suit of 1876, ns having established betweeu H 
and Ij (the father and pre<lccessor in title of the 
plaintiff) that 7/ liad only a life interest in the taluk, 
and that h (and therefore also the plaintiff as hia 
heir) Imd a vesfc<l interest in remainder, was res 
iv.dicaia in the present suit. KAmpau Sikoh v. 
Bam Peasad Sikgk (1005) . I, D. B. 27 All. 37 

D. B. 32 J. A. 17 

B. 13 — Res jndicala — Pro forma 

defendant. — The plaintiff sued Xntlm Slal and 
hlathri to recover posse.ssioa of certain mortgaged 
property alleging that the mortgage liad been dis- 
clmrgcd by payment of half the amonnt duo to the 
persons, whom ho made defendants and half to 
Jlailii Knnwar and others as representatives of one 
Slitter Sen. Tile dcfendaiils, 1st i)arty, p!eade<l tliat 
they were entitled to the whole of the mortgage 
money, and that payment of one-haif to the repre- 
sentatives of Jlitter Sen was no payment as agsrinst 
them. Mallii Knnwar and others were made defen- 
dants to (be suit, and in the end it was held that the 
defejidants, let party, were entitled to the wliola of 
tile mortgage money, and a decree was passed in 
favour of the plaintiff on payment of HOOT to 
Katlm Mnl and Mathri. Tho Conrt in tiiat suit 
exempted the defendants Slalbi Knnwar and others, 
holding that they had no interest in tiic property in 
suit, Subsequently the plaintiff sued Jfalhi ICnn- 
•war and others to recover from them the money paid 
on account of the mortgage. Meld, that the decision 
'in the fonner suit did not render the question of 
payment to tlio present defendants res judicata, 
Rrojo Rehari Miiter v. Redar Math Majumdar, 
I. L. R. 12 Calc. 5S0, approved. JIaetti Kcir- 
WAE V. IjiAvt-nn-Drs (1905) . I. L. B. 27 All. 59 

-S. IS — Res judicata — Execution af 

decree — Application dismissed for scant of Juris- 
.diction — A’o appeal from order of dismissal — 
Suliseguent application tarred.— A Mnusif, as a 
Court excentiug a decree, dismissed an applieationfor 
csccnfion, holding that owing to certain proceedings 
in insolvency, which had taken place at the instance 
of the judgment-debtor in the Court of the District 
Judge, he (Uio Mnnsif) had no jurisdiction to enter- 
tain it. Ko appeal was preferred against the order of 
the Mnnsif dismissing this application for execution, 
and the Munsif's order became final. Meld, that a 
further application by the same dccrcc-holdcr in the 
same Court to execute the same decree against the 
samejndgment-debtor was barred by s. 13 of the Code 
of Civil Procedure. Kabi MpnAarsiADf. JwJlZA 
Peasad (1905) . . I, D. E. 27 AU. 148 

S, 18 — Res judicata — Estoppel — Suit 

in Civil Court for ejectment of defendant as a 
trespasser — Ejfeci of previous litigation in Revenue- 


CIVIL BBOCBDDBE CODE (ACT XIV 
OT? 188^)- continued. 

Courts. — Plaintiffs applied to a Rent Conrt to eject 
defendant, alleging that bo was tlieir tenant, bnt 
their application was ultimately rejected on the 
finding that defendant was either the owner or a 
rent-free tenant of many years' standing. Again 
plaintiffs applied for enhancement of rent in respect 
of the same land from which tboy bad prcvionsly 
songht to eject plaintiff, but were again defeated on 
the finding that the defendant was in adverse posses- 
sion. Subsequently plaintiffs sued in the Civil Conrt 
to eject defendant as a trespasser. Meld, that the 
plaintiffs were not debarred from having recourse to 
the Ci\il Court. Baldeo Singh v. Imdad Ali, 
1. I,. R. 15 All. 189, distinguished. MAHEsn 
Peasad c. Eakjoe Sinoh (1905). 

1. D. B. 27 AU. 163 

' ■■ s, 13,Espl.lI — Res judicata — Matter 

which might and ought io^ have teen made 
a ground of attach- in a former suit. — The plaintiffs 
sued for their sliaro by right of inheritance in the 
assets of a deceased Mahomedan, the defendant 
being the widow of the propositus. In that suit the 
widow pieaded that she was in possession of the pro- 
perty claimed in virtue of a dc«l of gift from her 
hate husband, and also that she had a lien on it for 
nnp.aid dower. Tlie latter defence was accepted by 
the Conrt, and tlio plaintiffs’ suit dismissed. The 
plaintiffs then brought a second suit against the 
widow, in which they offered to redeem tlio dower- 
debt, and claimed possession after such reilemption. 
Meld, timt this second suit was not barred by s. 13, 
expl. II, of the Code of Civil Procedure. Zixat 
TCf-MSSA V. Rajaa- (1905) I. D. B, 27 AU. 142 

s. 13, Espl. in. 

See A^^s^'E Peoeits. 

‘ I.L.E, S3 Calc. 118 

SB. 13, 43 — Former suit to redeem 

hanam, no tar to sutse^uent suit based on the h-anani 
and title, so far as the latter is based on title . — 
A previous suit to redeem four ont of six items of 
land mortgaged under a kanam deed on tho ground 
that the kanam was split up by a subsequent demise, 
and which suit was dismissed on the ground that 
sncli demise was not valid, will ho a bar to a subse- 
quent suit to redeem under the same kanam, so far 
as such suit is based on the kanam. S. 13 of 
the Code of Civil Procedure will be a direct bar to 
any claim on tlio demise and ss. 13 and 4'3 of tho 
Code of Civil Procedure will bar a claim on the ori- 
ginal kanam, os an alternative claim on it might 
have been made in the prior suit. But where in the 
Btthscqnent suit tho plaintiff relics as well on his 
title, such title is a distinct cause of action, and 
neither s. 1 8 nor s. 43 of tho Code of Civil Procedure 
will bar his claim on such title, A claim on a kanam 
is a claim arising ex contractu, while a claim on 
title against a trespasser is founded on tort. Rama- 
swami Agyar v. Egthinatha Ayyar, T. L. R. 26 
Mad, 760, followed. Rangasami jPillai v, Krish- 
na Eillai, I. E. R. 22 Mad. 269, dissented from. 
Eer BoDEAsr, Ji— Estoppel by judgment cannot bo 
avoided by sning on a new form of claim or on a 
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cnrir.PsooEDCSB code (ACt zrv 

or le62)-e<i»fiii*e^ 

gionuJ cf relief vhicb might ii»r« bees, bat m nat 
noej lo (be fenser fait, if eaeb claim «r grasad 
viamestofsaddr^nd* eatbekame ngbtce titla 
a* tbat vbicb iru directlj in^ettian la tbe fanaer 
rail. CAi*»tja 2redai>T retlaUfktUa IHliaw 
S if J7 C £ 520} iretikinaicM i«ti T 
SetaKamtfiamiitea fTaib, ? if ^ £* ISO, 
referred to aad apprarinL FiSimis UiakxUL r 
PcnmaainL Mcrmt} (1905) 

I li. B. S8 If&d. 406 


«jeiae(— Zrteatisa eate-^ati ig aaiaejarai aimt 
aulralrii t» itl at it ittttt ati ttlt ~Fra»i er 
e9f(aeia»~Sei’ee(fe ^ufntariea— fee jecftcafa — 
Troetitrt It trtltitt** eaii tgtitti utatt »f 

iietatti—Catrl Fee* Ael frit cj 1370J * 7— 
A/ftal.—i decree maaevard liaTiagbMa {lataed 
aniost an adaumstratar at iKe Uiataaee of a eredibii 
ol the Citate repreeeated b; the adminietratcr, eertala 
prop^f referm to la tbeavard irat parehaaed bp 
tha decree-holder in axecat on proceedion rr ih the 
aasotun ot the Court. ilUrvardi an Mainutratrix. 
appointed IB the place of tb* admuuettator, baring 
broagbt a nit to act aaida the decree aad tbe «ab> 
•egaentaalain execntranoa (be gmnd thee aider 
*. 232 cl the SaceenioB ict (X of 1265) tbe 
decree-bolder wa> entitled oolp to a rateable die 
tnbatioD aaoBgtbe eiediton of the eeUte OtU, 
that utheabieactofftaador totlot-oa the deeiee 
tndthe nbeeiiacat inie la neciCioacoaU not beaet 
wd«, Sili, fsrtber, that aceordisg to le SM and 
13 ettbeCiril Pneedate Code (let ZlPot 
tbe deem baTugbecBetecated, the neeatvn boiBd 
tbe pattiei and all peneoi cUitsiBg tbmgb them, 
ud that (be patios nw, Cbertfore, rtiftiieata 
Per Csi^MTiixi*. /— *Tb« poctioo of as 
(xecatoret almiaislf'iatOT, ai th«e«a« map be, of 
adeceaaed peneo, at (ocb peteme legal rep'oe u t- 
atiTe hi «boB all tbe piopertp ot the deccaaed 
rwte a/eacb 6p rirtoe at i If9aC (be fiocceaxm 
Aeh mop be nU to be amSar to that of tba 
eebait of an idol'’ Preraaae i Ocfsi S J J 
Ui referred to aad applied. A n^itot’a action 
agalnat the ealate of a deeeaaal pema ahonld be 
treated u an adr^iaCration mv A pTeliminarp 
flection rraa tatcn that no appeal Ug to the Uigb 
Court on tbe greand that tbe eoit been ealoed ot 
E640 and vaa one for a dosUration, tbe praper for 
yo a en wo being mmlp conteqnenliaL Beid, oreml 
tog the objectioD (hat Che nit fell vitbu tbe icope 

Me ?,d T oftbeCoartFeei Jct(T'Ilof IS'Obeod 

UU tbe real taloe of tbe propertp being more than 
KW5, aa appeal lay to tba High Conit. Bu 
iUSIBlU t IdAQlSCUaii [190S) 

I-Z>.H.29 Bam. i 

— as. Is, 8T3— dddae»7 of ot. 

I'tJ tniiM It ntt—StittjtttI ie/ttU t, 
fUitUjr-llytmutal tf ttilts.lttiJtl 
•e(aadai(— Ptrtci ta/oraier eai*. \f m ledieafo 
^ tU Arte 

deed 0 / rrteere — Bbcre « plaiatif appcata In a 


CITOi PBOCE3>CaB COBS (ACT 3:1V 
OP 18&3>— «v)»f<iBe*d 

enlt asd goce Into erU^ncc. bet before tbe erldcncela 
rtoaal makee defaslt aod tbe caae la dUmlaaed. 
mattrce directlp nnd enbataatially U Urae In tbe nit 
aroeea/iNfiesfsln a nbaeqaent nit betneen tbe 
anme partial. Ja^afyit fiiata e Sdra^if,/ X E 
M CaU 159 < Jr»(i SntHa Tagort r. Secnlarf 
o/ Stale, t f 15 1 A IS$> tx,,! L.S IS Cole 
173. Sn Safe, rfc, etc. roajoipemia* t. Sir Baja, 
tto . tia^ Oof a Sao Q C (1 • A 537 1 ex J. S S5 
J J fOS.dntiogalabad Raajrae Sa(/> T *idi« 
JfalomtJ.ele^J I. S eS»m-if3/ JfttammaJ 
Sahm e Aatiaa SiH. I Z. S 8 All S53f 
1/aJlxaoiett r^Siaiti Amoodett, S3 S* S 5$ f 
BUtri JTtltoaA- Co T CoUtetor ^X«ja»a»«e„ 
13 it 1 J ISOt and tertiek CAaedra Tale 
Sndiardfaadal.f L S, 13 CeU 653, referred to 
A (oftitnud a mt agntut X to eei aaide a regi (crel 
dcedofrcleoaeereca^ bphloiB f f faeoor ia 1896, 
allcgingnmetobareiiona baaoei. transKtioa and 
totmecU iecUred that pTOpertlei neetionat In tbe 
deedbtlooged to bim Oathe eaeebemg caUed on 
A’eeeUcnce «u partmllp gone (ato. On the next 
dap of beariog A mad* drfaott and hie conafci 
aUtallbetbebadaniBetrBctisne. OntbahtbeCoart 
diraufeed tbe caee witbont deUrering Jndgmeab. 
SoU^entlp it Inatitnted tbie tnit tn l^OO to 
neoeet cer^n propertice, eortied by tbe deed, nbkb 
be allcg^ temaioea in A'e pcaaeeiioB and *li.eb A bad 
feiM (0 ineke orer M him. A reiaed (ha defeaee- 
Ihet tbe propertp beicmged to him and (bet tba dee^ 
being leeaai, vee inopentiTa ITetd, that A erne 
pteaodtd (teB nltisg tbe eboee detente, ae tbeea 
iMoee vne m yadirefa Btli /■r(tfr>>on tbe 
cooetmtloo e/(ir feed e/frteeie^hit the eilt 
iree not barred la Art 118, esd bot Art. 49, Scb U 
of tbe LiBiUtion Act applied, Bexa ), tTB Daii 
« UoSiiE CsmzB Fib (I90S) 

0 C ■W. 17.676 

- — — - I 16, cb. (d>— Seif ^or <fe(rr«>»a(ioa 

af amj r>pi< to or ixerrtrliaiieeiaMadieproptrtg— . 
Sei( Jot f\t rrcorcrp o/ftnlatt mttaj ooder eon. 
fraetfor fit lalt o/foe«l— sTemdicfioe — A amt tax 
tbemomyof gopali poreboae monep andcraeoti* 
tract for the ult ef Uod li a ruit "for tbe deteneinaboa 
ot any right to or Intarert In unmoreable propertp “ 
witbio t^ meaning ot a 16, el (d) of the Cioda- 
of CIrii Proiwdiin J’eio reoap t ilatealtftUt 
Bamatg.,, $ 31 IT C 129 and fCr Jhsitett 
Smtatf UaiaroJ fatitatl Boy BAtary Jktia- 
blot Coref(;i Atliarttr, X J. S U Bom 855, 
Trtcrred to and duUngnlibed, MaTTBi SrnuTTAe 
Cota SnuasiTTA ^903) I. Ii. fi. 28 l£ad. 227 

an. 17. 20, 67,622 

Sr* PnicncB S 1,. S. 82 Calo 146 

«. 17, Expl* H and HI— Xen*. 

Autait— Platt tcitri eomiraet wat mail —Prettu- 
arrg mole, dated atd tifted tpifiia tit Jtrttdio. 
iMoo/eoe Court, aod eroied atd mttemgned 
cleerAere,— A negotiable prosiMory note, drawir- 
OB behalf of a Company, «m ngnel bp (be Seere, 
tanea and Treanren and dated ai BeU^ lh»- 
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CnriL PBOOEDTJEB. CODE .(ACT XIV 
OE 1882) — confinved. 

note wns then sent to another place, where the Agent 
conntersigned and affixed the seal to it and posted it, 
addressed to the paj'co at Madras, who received it 
there. A snit was subseqncntlj' hronght on tho note 
in the Conrt at Bellary : - ATeW, that the Court had 
jurisdiction. A statement of, the place of execution 
is not essential to the validity of a negotiable promis- 
sory note, nor are the parties precluded from dating 
it at a place different from that at. which it is actn- 
nlly made, if, for any purpose of theirs, they consider 
it necessary to do so. Where, therefore, a negotiablo 
note is dated with reference to a specified place, and 
the justice of the case docs not necessitate a different 
conclusion, the parties should he presumed to have 
agreed to that place being taken to ho the place of 
the contract. Winter v, Sovnd, 1 M. J£. C. 
202, referred to. Mseuakshi GiinfrKG A>’d Peess- 
IKG COITEAKT Lu. V. MtIE SBEEBAirtrLU NAJHU 

(1905) I. L. R. 28 Mad. 18 

6. 17, Espl. Ill, eJ. (2). 

See CosTEACT . I. D. B. 82 Calc. 884 

— E. 17, E35>1. Ill, cl. (2) — Jurisdiction 

— Suits arising out of contract — Cause of action — 
J?lace, where the fjfer is accepted— Contract Act 
(IX 0/1672;, JJ. 5, 10 and 2B.~A owed S a sum of 
money for which A gave B at llidaaporo a cheque 
drawn on a firm in Calcutta, in favour of C. S took 
the cheque to C at Pnrnlia and received the amount. 
C presented the cheque at Calcntta, where it was dis- 
honoured. On a suit hronght by the representatives 
of C at PuruHa against A for the recovery of the 
amount paid, the defence was that the Purulia Conrt 
had no jurisdiction to entertain the snit. Weld, that 
the contract, on which tho suit was brought, was 
completed ns soon as the consideration was paid, and 
as this was done at Purulia, the contract was made at 
that place within the meaning of s. 17, cxpl. iii, 
cl. (2) of the Civil Procedure Code, and therefore the 
Purulia Court had jurisdiction. Sitabaji Mab- 
WABi r. Thompson (1905) 1. L. B. 82 Calc. 884 
SB, 20, 111 — Set-off— Different trans- 
action — JPotcer of Wiffh Court to restrain 
suit in Presidency Small Cause Court — Amount 
claimed in Small Cause Court suit admitted in 
Wigh, Court suit. — A filed' this snit against J? to 
recover E3,421-15-3 alleged to he due on account 
stated on account of business dealings. He admitted 
a debt of E621-14-3 due by him to H on a different 
account. JB, on tho same day as Ale snit was filed, 
instituted n suit in the Presidency Small Cause 
Court to recover the said E621-14-3. Weld, B 
should treat tho sum of E621-14-8 as an admitted 
set-off and, if plaintiff failed in his snit, JB would 
have a right to ask for judgment for that sum. 
Weld further, that this Court had jurisdiction to 
restrain the Presidency Small Cause Conrt from 
proceeding with jS’s suit. B. S. Haet v. A. W. 
Geosseb (1905) .. . . 8 C. W. N. 748 

■ BB. 20, 111 — Set-off- — Same transaction — 

XCortgag e-decree— Purchase of decree, free from 
incumlrance — Bight of purchaser to compel vendor 
to pay off attaching creditor — Transfer of Pro- 
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OE 1882) — continued, 

perty Act (IV of 1882J, s. 55, siii-s. 1, cl. (g),- 
stih-s, 5, cl. (bj, principles of, application of— 
Payment hy purchaser to protect his interest— 
Payment for vendor’s benefit — Bight to refund — 
Suit on deposit receipt — Admissibility of evidence 
io prove object of deposit — Evidence Act (I of 
1S72J, s. 92.— Defendant executed an amanatt 
receipt in favour of the two plaintiffs, the contents- 
of which were as follows : " Tliat you keep in deposit 
with mo R7, 774-5-10 in order to pay off debts dne to 
your Calcntta creditors on account of your joint 
business as well as to meet the expenses of your joint 
law snit. I shall return the said deposit money to 
yon when you both will , . . jointly demand 

payment from me of the said money in deposit. 

. . , (The rest of it provides for the pay- 

ment of interest at a certain rate from the date of 
demand). Tlio amount mentioned in 'the receipt 
represented the unpaid balance of the purchase-money 
of a mortgage-decree sold by tlie plaintiffia to the 
defendant, on the same day, free of incumbrance- 
The decree, however, hod been already attached hy 
some creditors of the plaintiffs. In a suit brought- 
by the plaintiffs on the basis of the amanaii receipt,. 
to recover the amount of deposit with interest, the 
defendant claimed to set off a snm of B6,289-12-5' 
paid by him to release the decree from attochment, 
the payment having been made at a time when a. 
second mortgagee of tho property covered by the 
decree applied for execution of a decree obtained on 
his mortgage by sale of tho properly. In support of' 
his claim tho defendant adduced evidence to prove 

(1) that the deposit was made as a security for the 
release of the decree from attachment, and (2) 
further, that there was nn oral agreement between 
tlie parlies that on plaintiffs failing to pay off tho 
attaclung creditors, the defendant would bo at 
liberty to make the payment out of the deposit. 
Weld that, as it was established that the receipt 
embodied the real contract between the parties with 
regard to the deposit, the evidence offered to prove _ 
a separate ngreement empowering defendant to pay- 
off the attaching creditors, was not admissible. Bnt 
s. 92 of the Evidence Act would not bar evidence to 
prove the object for wliich the deposit was made or to 
explain the meaning of the first sentence in the 
receipt, and this evidence proved that the defendant 
was to pay the money to the plaintiffs when called; 
on and that the plaintiffs were then to pay off the- 
claim with the money. Weld, nevertheless that the 
defendant was entitled to the set-off claimed — (1) 
because, having the right to compel the plaintiffs to 
pay off the claim of the attaching creditors, defen- 
dant had been forced to pay it off himself in order to 
save his own interests under the purchased decree 
from the second mortgagee, James Wills v. Wooma- 
moyee Burmonee, 15 TV. B. 645, referred to. 

(2) beoanse, the payment was made on the plaintiffs’ 

behalf and they had the benefit of it, (3) and beoanse). 
tho claim for repayment of the deposit and the pay- 
ment made to release the decree were so connect^ 
together as to form parts of the same_transaction. 
Khexsiuas Agae'wai.a V. Shib Nabatah MtranA 
(1905) 9 C. W. isr. 178- 
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<!rCZZi PXOCEDVSS COVE lAOT 33V 
OP 16S2}~eea/i*€f/ 

e,25 

Set Biaeu, iGSi *»a AsJi* Cmi 
CotSMAct.t 21 

fa 28, 53 — JtuaJitiiil »/ j»f«iiil— 

MV ie sllerti vitt* tteA mtttvimnt 
mot rvMt <f «/« eutvlitltf pew 

Hat p,l ttt vp-Uniomier tf pvrtiti a»d , 
«aai(t o/a<r>s* — THierm n > tm t iiroBght bj l<nr | 
DsF^banofm Bsndu fimilj sgaiort tba mt^nr et , 
*£f£4 torworerti* pKjpettr Aevtaavi hj 

Tigbt of farviTonbtp, tba pUut aantmiami t2i4 for* 

tbCT sUogitioa tbU on« of (ba phistilb «u (ba 
adopted aoa of tha deeneml, ani tbadefeDdmat |>Iea<i 
-ad ^TMoa and almt desicd Iba adoptim >t u apaa M 
tbaConiton ending tbe adopixA prnaeJ, topaaam 
dccrea InfaTant eftba adopts aon atone, aren to 
•the absenea of a pnjw in faTwr of neb adopted i 
»jn,’irttlwjattrjuigtha<lneatiiin of diTtsionbetmera 
tbepUuLtdlt and tba bnefaand of tbe defendant. Sneb 
a eonroe in nn va; eontraeenca tbe proeiamma of 
a. 53 (e) of tba Coda of Ciad Troeedoia, M ibe object 
of til* pTormto Ibal leellon la onlj to piobiblt 
a^lentorat^ mbicb ineoUa tb« tnatof unnaob 
ertsntiall? diffarenli from tboM m*ed bp tba original 
pleadinga Vtbaiatba ending on one of tba maca 
sagatirea an; ngU in tba defendant to bold Ibe 
prepaitiaa on tba caia tat ap br neb dafeadsat, it u ^ 
not open to neb defaodast to Im at oa tba trial of 
«tba( iMnaa, mbiebeaaonlp aSret tba ngbU of tba 
plaintiSa later ir and probablp otbn rgbta of tbo 
■oafandant and plaiatifia not in utae uttbaaat 
£aa>ll« £ plaint ariU not ba bad u aontraaaaieg 
a, 26 of tba Code of Cir I Pneadnta, betaan it 
pnpa for a deem in taronr of all tba plamtiffa on 
•certain allegntioni, or in tbaalUraatira, intaronrot 
cae of tbanv if otter aUegatimia tboold bo ptorad 
frlro&iiMmjaii r JT’/jilsaiata f 2. S 2C d(«d 
637 , rtfenad to itxtsvasna e Naei P.tppi 
( 1905 ) . I X..B.2S21ad 500 


, ■». 29, Espl, T — £»» jvistnta-~’SisU 

vndtr* 26 n pmivt tvtf r>t<n(M( to 

bar vtdtr arplaaoliom V oj t i3 — Wbeee 

aonie co-tbami ned to rtcorrr tba nbole propert; 
joining M a defendant a abaitr mbo rrfnaad to join 
aa plainti9 and mbo remained export* aodmdecree 
«aa paued In faronr of the plaintiSe avaribng to 
tbem tbeir abaie* alone neb mt tnnat be eooaidcrod 
to bars been broagkt by the pUinliffe for Ihcar 
abarea alone and tbe defendant abarcr or biereprej c p 
tatire cannot aa a plaintiS in a nbaetroraa nit 
^mstaco^defendantiB tbe pnor asStioly on Ibe 
jndgTaent aa a bar nnder a, J3, nplanatioa V of 
tbe Codoof Clril Frocedare on the groBod that tbe 
pUmbSa in tbe prerimu nit cliund a relief coa 
SMn to tbem and tbe defendaot ro-ebarer Ciavdv 
"r XTeatnaed, I L S 14 dfoj 324 orerrnled. 
iWelo.MT Svrataffo. / i ^ IS ilaJ JS4 sot 
loUoaed. A right to rebel can leaud to be elsiioed 
incom^ onder r»pl T toa 18 of tbe Code of 
.‘■“’f »» bM»eea p«t«^ irfa> 
^ 0 nldb 4 beneSledbyiDciwlirf,tfg:„%J^ rto 

liareincbantotemtiatleTebtfchuaMd tl»t ibey 


CTVJIi PBOtXEDtfBE CODE (ACT XIV 
OP l8a2>-roa(iaBrd 

cooU Jinn aa eo-pUinliffe under a 36 of tbe Code ef 
CiTil fVocednre A amt cannot be tnamtaiord by 
one perenn on behalf of otben atatiding m tbe eame 
tdation iritb him la tbo anbjeet of tbe actiin, nnleea 
tba relief aonght by tnu it teneUciat to those vboiti 
be aeeba to repreaent and eacb otben are necessarily 
mtereeted m the relief eongbt. Copofayyea » 
Aeytapoli Jyyea allaa .fiyaeoyyoa, 3 M S C 
S17^ Aeti* Claadra dloteaidar r Jladtarea* 
dort Dell, t S 7 I A. Si I Svrtvier >al\ 
tat Ctordiry V Arofo Aeft Pol ClnrdilKry, 
J L S IS Cale 853, referred to and followed. 
VaJiaraav XrHarf I L S II MaA 191. 
distisgnubed Bouastxnaxa Mci>.tu r En.t5* 
ba]mtijxm>(lD 03 } . DXo.B. 2 SUAd, 4&7 

S^ 


.. — *.33. 

Su Tsannn Of PaornTT Act, i fiS 


9. Si. 


Sfv Enertivo* Act 


9tL 43, 311. 


5(1 Srn, uaisTUSismTT or. 

Z.L.H 82Cale,6M 

» 54— Ir/erl.o* r/ 87«ial-Co»l* ^ 

sp/relalta tli syarlUal dU mi fnuat lii 
r*o» »» fie yresrr liylt to tie Cearf ^ pit 
•aa/etra.— ManlaintbapmenUd s^ tnniSnrst 
atotnp *od tbe nrSnt CcmrbfM W not pat l» witila 
ibe bm* allowed by the Coort tbe Court oagbt to 
reject the plaint Sot If m tbe dale »b nbnb tbe 
deJlctt Oonrt f«e is siiimolely pat la, the eatt of (be 
plaisliir he not barred by iiaiilaitm tbe plaial maj 
be irgarded aa tf it waa presented for (be flrtt time 
os that date toil (be emt ought to be piocerdoda-Uli. 
Ervimoyt Vai\ T *fa* S> I Z S S7 Catv S7S, 
referred to At the plalatUf (appellani) dU not 
piearat (he tnattrr to tbe Ifansif {a tba proper 
^bt, it waa ordered that be ibontd pay tbe costa of 
the respondent in the High Court, although tbe 
appeal was dctiJed la his fsronr Uj«i KnciB 
Fai. Caotn>ttir»T » SB4tsaSu*TCix*it(i905t 

0C w.ir.844 


— **.88,174. 

Set CortT Fhs Act, 8 2S 
Set VEStL Cose, u SUE ii 


as. 108, 23^ 368— Dead rf dept- 

daal after at parte deeree—jpplieatiaa iy rtf re- 
tealalttti v/He defeadaal la it travjH aa reread 
—S S63 of the Code of CirilProcedoreCTilyappbet 
to tbe case of a defeadant, who dies before a deem 
u passed IFbrrs, tbereforc, a defmdast dies after 
a decree ex parte bas been passed a^iost hio, bis 
repieaeatatires cannot sppty (oeeC aside tbeefparie 
dwree, sniess the plaintiff Bad bronglit them on tbs 
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record as representatives under s. 234 of the Code of 
Civil Procedure. S. 108 of the Code of Civil Proce* 
dure applies only to the defendant against whom the 
-ex parte decree is passed. Sambasitjl Chetti ®. 
TEEEA PEEtTMAE MODAil ( 1905 ), 

I. li. B, 28 Mod. 36 


^BS. Ill and Set-off— Cross- 
claim in tho nature of set-off . — Plaintiffs as brokers 
for the sale of indigo seed sued defendants to recover 
the amount alleged to be due to them by the defen- 
dants ns commission on account .Uf certain sales of 
indigo seed made by them on behalf of the defen- 
-dants. Meld, that the Court might properly take 
into consideration by way of an equitable set-off the 
loss occasioned by the plaintiffs to the defendants 
through the plaintiffs’ negligence in not carrying oat 
the defendants’ instruction respecting the seiHng of 
the seed. I' ias Cul Khan v. Ilurga Prasad, I. L. 
J2- 15 All. 9, follow cd. Nani> Bam o. E am Peasad 
(1905) .... I. L. B. 27 AU. 145 

a. 189— jSeeorflfiny the substance of 

.evidence . — ^Where a Judge of a Small Canso Court in 
recording the ei idcnce did not give the snhstance of 
the evidence of each witness, hut merely a short 
nhstract of the whole evidence. Meld that, this was 
not a compliance with the proi isions of s. 189 of the 
■Civil Procedure Code. AmbitA Shaha a, Pakch- 
EOBi Seaha (1005) . . 9 C. W. ISr. 418 

•y; S. 189 — Keeoriing the substance of 

evidence . — Case in which it was held, setting aside 
the judgment andj decree of a Small Cause Court 
Judge and directing a new trial, that the evidence 
w as not recorded in accordance with s. 189 of the 
Civil Procedure Code Amrita Shaha v. Panchkori 
Shaha, 9 C. W, N. 418, followed. CuETnni; Gopb v. 
Sei Chaeae Bhagat (1905) . 8 C. W. U. 420 


• — I SB. 204,662,674 — Dismissal of a 

suit on some one of the issues — Jurisdiction of 
Court to determine other issues. — In , a suit for 
ejectment the main issues in the case related to the 
validity of the plaintiff’s lease and the character of 
the defendants’ holding. The first Court held that 
the plaintiff’s -lease was not valid, but instead of 
dismissing the suit on that one point entered into the 
merits and found on the evidence that the defeudants 
bad a permanent right and could not be ejected on a 
■notice to qnlt. The lower Appellate Court affirmed 
tbe first Court’s judgment on all the points. The High 
Court reversing the finding on the first point held 
that the plaintiff’s lease was valid. Per BAMriHl, J. 
— ^at the case should he remanded for the determin- 
ation of the nature of defendants’ tenancy, inasmuch 
)BS the lower Courts had no jurisdiction to determine 
such issues after having held on the first issue that 
the suit was iiof maintainable: Meldhy Maceeas, 
C.J,, agreeing with Mitba, J . — That the lower 
Courts had jurisdiction and very properly exercised 
"that jurisdiction in deciding all Qio issues, and it was 
not necessary to remand the case, tliere being the 
finding of fact that the defendant’s rights were 

permanent. Ismaie Khaj? Mabomee v. Hahi 
Chaeak Pal (1906) . . . QC.'VT.U. 60 


Civil, PROCEDUBE CODE (ACT XHT 
OP 1882) — continued. '■ 

B. 208 — Decree affrmed on appeal 

— Amendment by Original Court — Pffeei — Appeal 
—Jurisdicitou — Pevision . — IVhon a decree, after 
being affirmed on appeal, is ameuded by tlie Original 
Court under s. 206 of tlic Cit il Procedure Code, and 
no step is taken to set aside tlio amended decree, the 
amended decree will ho binding between the parties 
and its validity cannot ho chnUenged iu cxccnfion 
proceedings on the ground that the Original Court 
had no jurisdiction to make the amendment. Semhle 
— ^The amended decree is a decree between the parties 
within tbe meaning of tbe Code and as such is appeal- 
able. Menat Ali V. Ambae Ali (1905). 

9 C. W. U. 005 

— S. 206 — Execution of decree — Limit- 

ation — Amendment of decree — Limitation Act 
(Xr of 1S77J, ss. 19, 20 and 21, Sch. II, 
Art. 179 — Pari payment by one of several yudg- 
ment-debtors . — An order granting au applica- 
tion under s, 206 of tbe Code of Civil Procedure is 
not an order passed upon review of judgment nithln 
tbe meaning of art. 179 of tbe second schedule to tbe 
Indian Limitation Act, 1877, and has not the effect 
of extending the period of limitation for e.xecution 
of the decree. Daya Kishan v. Xanhi Eegam, 
I. L. E. 20 AU. 804 ; Tarsi Earn v. Man Singh, 
I. L. E. 8 AU. 492, and Kallu Eai v. Eahiman, 
I. L. E. 13 AU. 124, followed. Kishen Sahai v. 
The Collector of Allahabad, I. L. E. 4 All, 137, 
referred to. Kali Prosunno Easu Eng v. Lall 
Mohan Oiiha Eoy, I. L. E. 25 Calc. 258, dissented 
from. A payment made by ono of several persons 
jointly liable under a decree, otherwise than as agent 
of his CO- judgment-debtors, c,annot operate to save 
limitation as against any of the judgment-debtors 
other than the person making the payment. AnsAN- 
UL-LAH V. Daekhiki Dik (1905;. 

I. L, E. 27 All. 676 

s. 208 — Inieresl — Discretion of 

Court. — S. 209 of the Civil Procedure Code leaves it 
to the discretion of tlie Court to allow or disallow 
interest on the amount decreed, from the date -of the 
suit to the date of the decree. Peaev Mohdn 
S f-GKEEJEE V. Xaeeedea Nath SIgkebjee (1905) 

9 C. W, N, 422 
S.C. I. L. E. 32 Calc, 682 

-SB. 212, 244, 312. 

See Limitation' , I. L. E. 82 Calc. 175 

s. 216A — Principal and agent — Suit 

for an account — Form of decree . — In a suit by a 
principal against an agent for an account, on tbo 
fact of agency being established, it is the duty of 
the Court to direct an account to bo taken of the 
defendant’s dealings as agent. AVheu once tbo 
plaintiff has shown that the defendant is on account- 
ing party, it is then for the defendant to prove tho 
amount of bis receipts and disbursements. Murro- 
nath Eog Eahadoor v. Krishna Cooinar Eukshi, 
L. E. 13 I. A. 123, and Earn Das r. Ehaywat 
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C I V IL PROCEDTOB COOTS (ACT ZW i 

or X682)-eaiifi<i««a | 

Sit, Wetlly Neltt, ISOS p 1, Ttfemd to , 
BiaBBSiirsr (ISOjy ^ „ 

XI1.E.27AU 874 
■ ■ BB 230, 295— 3ftr<jas» dter t t — 
Stcree ftr truMn-^Afplxcatxo* fi/r **ioi*b*— 
Xvmx»aJ«o»— ^teie » dtcrts diMcti » dafeudMit 
to pty none; to the ^lemtliC ud a dcAnH tlta 
property noTt^gcd te to beeolt Bad thebelBaee i/ 
Bay, U to he te»ixfcd fnia the ether jnpertiei of t&o 
defeodBntst— BeM, that thu wu b 'deeteo for 
money ’ mtUa the meeaing o( i 230 of the Code of 
CtTii Procedart ioinmaeil* ^efiler » Palter, 

J L B SO ifai tor, fallowed ParUti S,atk 
Patxdta Y Jvgytrnail Bom Iferxcarx, T L S 
27 Cafe 2S5, differed from An Bppi eetum for 
ittechtaent of eerteiB property cunot m tretteJ b* 
Bn BppUcBtion <0 exeeaU b deeiee Ythch direetithe 
i*t« of th»t properly Jagi»aga Sattx Y Tteee- 
nail Sam, I L S Si Cate 4'S, apprared 
ABBtnu Surra « Oo«tfiF Si«b ( 1905) 

Z Z,. &. 2S Mad. 224 

ea 233. 844— ffatcer of CoaH 

dieer«lia«»rj — ‘Where the right of « petty BppSyug 
fjrotKotion Bs ireaetnce ii*aly«d<e«, H le iu>t 
ohlintery oa the Caart nader the lest eUoMot 
« Sliot the Code of Ciyi\ Procedare, (o »Uy 
exeeat oa. aatil the qaeiUoa het hero detemioed by 
lepBTBto rail. The Coart nay in lU duerel oa either 
itay eiecnt oa or diraSn the epplicetioa Tmu 
BBUiSi r ItiPOUlTiB CtciTrr (1905) 

I lN&.891f«d 857 
- - BL 232, 244— Traetfeeea deeree I 

balder— ]f«lat projite aed eoeti aai laeladediB | 
lra*i/ir— Sait to e^area rxght axxitr traagftr^ 

ifaietaCeotility— fteiat irtoiii at appIieatioB 
«s aeiail ae,— A deoree had been peeaed egtinit 
the preecfit dcfcadeat lO b prerioat nit fortbe 
■arrendtr of poeicniea of eetUia iBode and Btao 
for mcme proSt* BOd coet* The wtemt et the 
daenebolden ia thoeo leadi wu then uU » 
execatua of b decree, which bed been pteicd egeinst 
them, Bad wb> pnrcbued by the prreeat pteiotiff 
The pmeot pUiatill appt ^ for eiecation of the 
Ortgiant deem tad to be placed {a poweenoDof 
the property be bid parebiMd The petition vbb 
rrjected, ind be now eaed to obtain poeaeMion of 
tM propert re be hid pnrcbued On the qoeetioa 
being reiied « bethel the nit area ban^ by * 2U 
of tbaCodeof CiTiI Frocninn — 7e{if, tbatplaiaiiff 
wnaeniiOd to relief He«u not B (rBoafeceeof 
bU that bed beoa decreed la (ho ongaial nit, loio* 
iBQcb IS the right to acne proSCa BOd coite bad 
aat pieaed to bin Jt, tot tbat KBaon, be wax not 
entitled to bs rKogaieed Be (ho traiufem of (bo 
decree and to uecstojt m each, he irae entitM 
to enforce bu right by aait. Aenmuig leoweYcr, 
that eoaepBrato nit lay, and that ho ihootd hare 
proceeded by vtysf execatim the caee «w one 
la wbKb the plaiot abimS i be treated w as appIwBtiOB 
forwrentioa. S. o^Jioyr Sfti Ml. Stttt.a, 
S4 ” -B,!!, nlerred ti FasoTirai Atyii» o 
E OTBtisi Raick ArtiB (I0{h>) 

XlkIl,28M»d.e4 


See TatSBisB o» FsoTBStT Act, ( 99 

BS. 834, 244, 848, 678-.dpj>fi- 

cali«» to «*«c»(a decree «y«(a»t npreieatafiee 
to l« node to Cevrf, wiieb par««d decree— ^Fpfi* 
catiOB toCwrt e*ec«tiay Jeerre boI am trrejafonty. 
cohtob COB he enref «Bdera S78— CoBetmctioB 
etotate — Oa b refereaM ae to wbeibel aa appUcation 
ondert 231 of theCodeofCiTil Procedure to briag the 
trpft*e6tBtiYreo( a deeeaetd Jadgment-dehtorort 
the record aa bs made to tbs Coart to 'wbleb tbe 
deetts had been tTBMfertsd for eiecnticn — ZZeM iy 
toe PM £e<ieh. that, wbets a dKtM of one Coart had 
been triniferriH to BaotherCoart {orexeeatioo, aa 
appIioBliM by tba deeres-boldet eader s 254 to 
extents the decree aBaiaat tbs legal repreKatatiTei 
of t^ dKtated jodgomt-debtor matt bs mads to 
tbs Court which pauad tbs dKrss sad not to the 
CooH exuntiDg the lame Rirselaad foi^irasdae 
T Jraetarctaxf Aafiitoe J L S IS Bam 221, 
sppcoYcd Sett Slaptrji SamaBlaxir Biamiar 
Sol Salt, J S B 17 All d3f,approTed Slam 
X«I J>o( Y ifettou SsdOB Streor, I / S 22 Cale 
dSS, not followed Fer Bnt AAUQW W Kits CJ- 
ThejnoYiaionaofu 28iand 214 (e) an net imeen* 
cilaMe Tbelut pangrapbota. 214 only appllw 
wbenaqaeitioatrure u toBholtB* repreteattivs' of 
a party for toe porpese of that tectioa and eaghtnof 
to beeoDitrned aecntlieedewn tbs power girea to tbe 
CoQTt which peeasd tbedeerrs by toe express words 
ofs S34 There ia no diffieoity in reeoatilng 
' 234 and 81$ they can be constrasd together tad 
e eSeet girea to tbs pretitiosi of each Tbs 
word * repreaentstire * ia i 214 bn a inoeb widei- 
meanugtosa tbe words ' legal Teprrecatatirs ’ ias 231 
Aaorderonders 2$lis not made la exercise of too 
powers * to eieeating a decree,’ hot asa pnliminkry 
step towania thoas powers hetng exeiciasd hy tos 
Csnrt to which the decree bu bm trsnsferr^, s 
2$4 cooteaplatre the msbing of aa order Tbe 
legulatore to ensetbg s 2U (o) srers not distin* 

* agtasrt, where adecres' 

. lecotiOD between the pi 
by toe Coart which passed _ . 
powers to be exereiasd by the Cooit to which tbs 
decree haa been transferred mpeetirsly, and effect 
laastbe pTonfo (ha expreuproTiiions of a 234 A 
etatote onght to be eonstraed so that, if it can be pro 
Yeated.noctaoae section or word shall be sapetflaons, 
Ysnf or IDS gnifiwnt Tit Qeeen y B thorn of 

Oxford, £ B iQ B D SiS i»«e DlTits, X— 
Tbm It a direct and irrecancilabla coofl ct between 
(he pcoTition in the first paragraph oft. 231 and 
that in cl (c), s 241, read with the lut paragraph, 
of that section. Bf tit Sxrxnanal B. ani— An 
epphcetioanader s Ssinadsto the Court to which 
the decree » traniferred forexecntion cannot, when 
«b}«t»a If taben by the other party to Its being 
eaterteised, be treated aa a mere irregmarity nadet 
A 679 of tbe Code of Cird Procedare BsrucnUTTU. 
ixxi» s Vaioramu Sasrsc (i9dfi) 

Z.ZkB. 28 Mad. 49 
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CIVIL PKOCEDUIffi CODE (ACT XIV 

OF 1882)— conij«i!erf. 

s. 2S5. 

See Teahsfes qv Pbopeett Act, bs. 88 
ASD 89. 

B. 244. 

See Cbethioate. I. L. E. 32 Calc. 681 

See AtTOTION PtmCHASEE. 5 

I. L. E. 82 Calc. 832 

s, 244 — Succession Act fX of ISBBJt 

s. 5S3 — Execution sale — Suit hy subsequent ad- 
ministratrix to set aside decree and sale — Fraud 
■or collusion — Rateable distribution — lies judicata 
— Procedure in creditor's suit against estate of 
■deceased. — A decree on an award having heea passed 
against an administrator at the instance of a creditor 
of the estate represented by the administrator, certain 
property referred to in the a^vnrd was purchased by 
the decree-holder in execution proceedings with the 
sanction of the Court. Afterwords an administratrix 
appointed in the place of the administrator, having 
brought a suit to set aside the decree and the 
snbsegnent sale in execution on the ground that 
under s, 282 of the Succession Act (X of 1865) 
the decree-holder was entitled only to a rateable 
distribution among the creditors of the estate. Seld, 
that in the absence of fraud or collusion the decree 
and the snbsegnent sale in execution could not 
bo set aside. Held, further, that according to ss, 244s 
and 18 of the Civil Procedure Code (Act XIV of 
1882) the decree having' been executed, the exeention 
bound the parties and all persons claiming through 
them, and that the question was, therefore, res judi- 
■cata. Per CHAifiJATABKAE, J, — *' The position of on 
executor or administrator, os the case may he, of a 
•deceased person, ns such person’s legal representative, 
in whom all the property of the deceased vests as 
such by virtue of s. 179 of the Succession Act, 
may ho said to he similar to that of the aebait 
of an idol.” Frosunno v. &olab, L. JK. 2 I. A. 145, 
referred to and applied. A creditor’s action against 
tho estate of a deceased person should bo treated ns 
an administration suit. BAl Mehebbai v. Maoan- 
CHAWs (1905) . . . I. L. E. 29 Bom. 88 

B. 244, cl. (e). 

See Exeobiiok of Decree. 

LL.’E. 32 Calc. 265 

ss. 244, 312, 424. 

See PtTBEio Dexiards Ebcover'e Act 
(Bengar Act 1 of 1895) (as amended 
BT Bengar Act I of 1897), ss. 3, 19, OR. 
(2) AND 20 . I.L.E, 32 Calc. 180 

B. 244. 

See Insortenot. 

See Lanrrord and Tenant. 

See .Mortgage. 

See Transfer of Peopebtx Act, s. 86. 

B. 244 — " Eepreseniative ” of 

Judgment-debtor — Hent-decree against recorded 


CIVIL FEOCEDUEE CODE (ACT XIV 
OF 1882) — continued. 

tenant — Transferee of goriion of occupancy hold- 
ing before decree — Eight to apply to setoiide decree 
on yround of fraud — Eiyht to set aside sale on 
ground of irregularity, s. 311 — “ Person, tchese 
immoveable property has been sold” — Bengal 
Tenancy Act (PHI of 1885), s. 173— Purchase 
by judgmeni-dehior in auction-pttrehaser's name — 
Application to set aside. — ^Vhere the landlord of an 
occupancy holding obtains a decree for rent against his 
registered tenant, an unregistered transferee of the 
tenant into whose hands a portion of the holding has 
previously passed is hound by the decree and is there- 
fore a representative of the judgment-debtor within 
the meaning of s. 244 of tho Civil Procedure Code. 
Principle of Pull Bench case, Ishan Chandra 
Sarkar v. Beni Madiab Sarkar, I. L. E. 24 Calc. 
62, applied. Xalu Shaha v. Bhagabati Debya, 
6 C. TP, X. 127 ; and Sarala Dasee v. Saroda 
Prosed Bose, Mis. Ap. 398 of 1903 (unreported), 
not followed. Such a transferee can apply to set 
aside a salo held in execution of tho decree as a 
“ person whose immoveable property has been sold ” 
within the meaning of s. 311 of the Civil Procedure 
Code. He can also apply under s. 173 Of the Bengal 
Tenancy Act to set aside tho sale on the ground that 
the holding has been purchased, by the judgment- 
debtor in the name of the auotion-purohascr. Azgar 
A il V. Asaboddih Kazi (1905) . 9 C. W. N. 134 

s. 244 — Eepresentative — Purchaser of 

a ptUni tenure bound by rent decree against 
recorded tenant — Landlord and tenant, — A person, 
who acquired aptiini tenure at a sale in execution of 
a decree for money against tho puinidar, bat who did 
not get his name registered in tho landlord’s office, is 
bound by tho decree for rent against the recorded 
tenant and is therefore a representative of tlie judg- 
ment-debtor vithin tho meaning of s. 24t of the Civil 
Procedure Code. Ishan Chandra Sarkar v. Beni 
Idadhub Sirkar, J. L. B. 24 Calc. 62; and Asgarali 
V. Asahoddin, 9 C. W. X. 134, followed. Umed 
Easul Saha V. Anaih Bundliu Choicdhry, 6 C. TP. 
X. 128 ; and Kameshmar Persad v. Bun 
Bahadur Singh, I. L. E, 12 Calc. 458, not 
followed. SURENDBA Naeain Singh 0 . GOPI 
Stjhdari Dasi (1905) . .9 0. "W. 17. 824 

I. L. K. 32 Cale. 1031 

B. 244 — Application in execution— 

Person entitled to represent estate — Eepresenfaiioe 
of party to decree — Purchaser from Judgment- 
deJfor.-l-Plaintlffs in asnit obtained a decree for the 
sale of mortgaged lands, which had belonged to S, 
deceased. The defendants to that suit were a person 
whom S was alleged to have adopted, and the two 
widows of S’e father, who would represent tho estate, 
if tho adoption failed. Ono widow died after 
suit. After her death part of the mortgaged pro- 
perly Was put up for salo and purchased by plaintiSs, 
who applied for an order for delivery of posses- 
sion. D, the nearest reversioner to S, objected, and 
claimed to ho in possession in his own right. He 
contended that S had been adopted only in conjouc- 
tion with the widow, who had died, and that in 
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CTVlh PBOCEDTJBB COPE (ACT XIV 
OF 1983>~ee»l>»ii»i 

eonj6(jafac»ku»*ws!0B«f7 inter«t MI«o in» 
•piMtttmit tet derth, th« rotviruig kiTuf , 

oongits la t1i« •ItcnJttira ba tialmed aboM* 
TOTtbaserJromthemrfiruie wido«*aadfr • 
deed ejecated by ker after tha mortgage deem and 
1>e(ota tba >alo Tha Sslucdmata -ladga rebiaed 
to miks aa ei^er for delirerj of poamaws, and tk« > 

plaiDtvffs appealed to tba High Coort, «bei» • 
pretimatirf ohpxtioairu rawd that BO appeal taj:— 
Hili, that ap appeal lay II lie mierrUBta . 
pa»ed to i7 on the vidoir^ death, ha reooU be the ' 
penes rat tied to repmeol the eetate, sad the i 
pieaent qaeation Klatedto etcention aadahonii) be I 
^Ik with ooder a 210 ot the Coda of CivA Proce- 
dnre If JPre3>edOB the aejeaaa from the aomt* I 
iBgiridow, ho «ai a npreaentatiTO of oae of lie { 
psrtieatothe deereeasl the nine resnit fottowed 
Ziitiaatla Afgwi Vl^’maua Saiflian, 7 2. 

S 23 ifirrf B23, dtseoasod SiTisatfi Sa^mat e 
Soxurepaka alrsjzt {19 5) 

L E R aa Med. ua 1 

— S. 344— Feeee'foa <v'<f<eree JTerree 
fsitid e< parti eootaat /alkff mi tm aa frvmta ' 
aarjaaiiaisuiin/aUtr *h*tSpftttah»» aa 
tsu«{Ma/womt{^a9a_i/lj«{itqa (o omH aa 
pfovadffef *f«e «■«« «eoi/ly fauti «;«<*«{ 
*o»— jr«»»f»i»e8't»<e--A jndgBietit^radiKir «oed 
h Halt father ud hie <oa os a peoBieaorr sota 
iigoai «Bl 7 hj tha father bother Meadaat 
tppwM or dtftodad the mt ttvi a <le<m «m 
naatad agai&M both Tha father died and tba 
jaijorte-efalitet mada tha preaeot anobeatioo to 
w*e«Ki*anft ashed for lie arrert tad imniaaniaetit 
of^ na Tha Uttee aeVod the Coart M dincC 
lb»t h» wae sot liable to arrest under tha deoet — 

r^afi, that the deme bad set beea paaud «itbo«t 
rtirtiOTMdth«}aagBea{.d«bte>r aaa emloded. 
eseeatxm procndmga, from mpeathiog the 

“Sde If a d«^ U 


- •' posa it. area a partr l 

P^lmg may lapeaeh .1 ta anallity.tboort'i 1 
^ not hern m aside i» .ppel or othe^iT^m 

m^ahe^ ef TOCh eriiroee arosld Bot^lf^r* 

deem passed witbont innafiction s-.JtJ- . ' 

Jraamjal SaU«pa«V,T i s ' 

an4 0oiMUj».j/5^>;Viro^-.rf r . *'*• 

. O,, * RR.aS 3 daa.g 6 

ralloa diec*^ rtloltnf u fie axt 


CIVU. PROCITDTfEE CODE (ACT XIV 
OP 1883)— eea/iaeed 

applieatnas, ar&leh *tn also dumiased. The be!n 
tbm aoU tha lead to the preieat pUiatiCe, who 
theienpoa bnmgbt the present amt to recorer pot- 
aessioa of the land — /TeW, that tb« right of tha 
pblotiffe tft recorer foaietnoa of tba land was a 

?aei(>on.M[aliagtotheatecnfiOD.diacWgecr a>tle< 
aetiOB of tbs deoTM | (3) that tba qncstion aroaa 
betweto the partM* to the eoit m which the deem 
waspaseed. or theSi nprneatstiTrs . and (3) that the 
amt waa not mainUiisable. ha-trng regard to a 24V of 
tbeCode of CiTil Proeadars SaxbRcr TastaaMS 
e Uraurr Sams (190S) I, la R. 28 m ad. 87 

. ■ — --.e. 244— garety Ueowiaj hath /o^ 
iaeraama /»if— E-eewa /hr pfaK/i/ft— Faeeatio* 
orjara ayaiaaf timly-~Sail Ay rarefy yor daclara- 
fiea oj aoa fieSffaty aa foportioa of ieeftlal 
aasMsai—S/etaloiaobifitji— IVoeeeifsii^ s» eieea* 
/■aa— The propertr of a defendant is another amt 
harmg been altaebed befor* jndgaeot, the present 
plaintiff heeacoe euKty for any asm that night he 
deeited. X drerr* waa pasaed ao3 aa order woe made 
for Itaexernlion against tbapmrnt pUinUff, anil that 
order waa s^ appealed agaiBst. Frurr to euentfoa 

Elantiffbrooght tbe prsaent njitagaiset the deciw' 
oldmia th«pT«rioQa mt, tot a deefarattes that 
they wera net eslitM to exeent^aMrtSotief tbeir 
d««rtaaa tgtititthitai>»8rt/,that tho tail diff ast 
lie. tbe Biatfer herng esa to he littgoled only ta txa* 
tatiM) pKcreditft Tbe esrety ahsald u trsitel m 
apart/ to the amt, and aa tbe oartiisa raieal rrae 
•ne relating te tbe etacotiea of a deeee. a. Stg of tbe 
CodeofCtTtlFrocedata apeliad amt the aatl a(s« 
bamd. LisoaBaopg* iltmrt Itxgnr flbOS) 
L Xk B Sa Kad, U7 
a. 944— ./fferefiea c/ deoree a/ltr 
eeeeiUfea— A^yfifolaoa Jar rtjaad of meaej. 
mvfs'ed ,• eemfioa — £iiai(a/io»— £>mtra/,oa 

At* (Sr of JSJTy, St\ It, Art trS'-A deem 
tor nia nnd« a & s( tba Transfer of Pieperty 
Xet ISSd, as draws a p, allowed a rery high rate of 
snterr’l to the drerM^der, and the amonabdae 
noder tbie detree u st stood was mined by m!» 
of tbe mortesgel property Snbseinmtlj.on Vhe . 
yadgnseet.dehtorsapp1issti9iilhedeereewuaiDeaded 
•o aa greatly to rednea the rate of istemt. asd 
thereby a r^oad brcaine dne to tbe jaigment- 
debton dTrld, that hie JoflgaeQV.deitors' appliea- 
lioa fora Tcfand was not an application Sn etecntioD, 
hntoa epplieatioanaffers Sti of tbe Code of CirB 
Procedure, and that tba Iisutatioo applicable waa 
Ibal preerrjhed by art I«8 of the second a<*eda\e 
to tbe I.imihition Art, 19)7, aad h^ua bo ran from 
tbndaUof Vb* ata«n)iiitr.VoI Ibe deem Baaaax 
CaaaniB « 3{i;sai(scaP Vas Eaair (IdOS) 

ERRS? AR 485 
- ■ . - — B 344~.S'feinir<aa a/Jtaret~Sal» sa 
eaeeafiomtrt ofide a«d pattiam meaty reiatatd 
— State eoejtrined «» o_pyt<s£— Salt (y dteree liofise 
(o reeowr parfiare wiSaey— A eale held in exeeo- 
tuns of a decree for maney waa act aside do applies' 

■ tioa by the jadgmeut&btor tinder s 9lt of tba 
' Oo4o of CirA Prolate asd the pnrshart Bssty 



( 61 ) 


DIGEST OF CSAES. 


{ 63 ) 


CIVIL PBOCBDOBE CODE (ACT XIV 
OE 1882) — coniintied, 

was retuniwl. Oa apjjcal, however, the oi'der setting 
aside the sale was reversed and the sale confirmed in 
favour of tho origitial purchaser. The purchaser 
however did not pay tiio sale price, and the decree- 
holder accoi'dingly sued him for its recovery. Held, 
that tho suit did not lie, hut tho matter was one 
governed by a. 21-1 of tho Code of Civil I’rocodure. 
Gvlzari ihd v, Madho Jlam, I. L, R. S3 AU. ‘14T, 
followed, EAniM-c»-Di>f V. Dam Dai (1905). 

I. Ii. B. 27 AU. 165 

8 . 244— J?.reeuf I on of decree — Ques- 
tions in execiilioit — Morlffaffeli/ conditional sale — 
Decree for foreclosare — Raiment It/ puisne 
mortpapee defendant in prior mortpapee's suit for 
foreclosure— Application ly such puisne mori- 
papec for decree ahsohtte for foreclosure — 
transfer of Property Act, ss. 74 and SB — 
Form of decree. In a suit brouglit hy the 
respondent as prior mortgagee for foroclosuro 
of a mortgage by conditional sale, in which tho 
appellant, a 'second mortgagee of tho same pro- 
pert V> u’as a defendant, a decree was passed for 
foreclosnrc and allowing sis mouths for redemption, 
and a similar decree was made in a suit brought by 
the respondent and tho appellant as second mort- 
gagees. Eventually, os the mortgagore (tho other 
doFcndanIs) made no payment to secure redemption, 
and in order to prevent a decree absoluto for fore- 
closure against himself, tho appellant p.aid into Court 
the sum duo under tho decree iix tho first suit, and 
it was drawn out hy the prior mortgagee. Tho 
appellant thou made an application to tho Conrt in 
that suit that, as ho had hy liis payment become, 
under s. 74 of tlie Transfer of Property Act, the 
representative of the prior mortgagee, a decree 
absolute for foreclosure might he passed in his favour. 
Tlio Conrt held that ho was entitled to bring a suit 
for foreclosure, hut that "he had not acquired tho 
status of a decree-holder ” and that "while ho was 
a defendant ho could not (xeeuto tho decree as a 
decree-holder,” and tho application was dismissed. 
Sold, hy tho .Tudieial Committee (reversing ‘the 
deeision of the High Conrt) that a subsequent suit 
brought by the appellant for forcclosaro was not 
barred by s. 214 of tho Civil Procedure Code, tlio 
questions hotwcon the parties not being such os could 
have been determined hy tho Court in execution of 
tho decree in tho former suits. Tliat decree (which 
appeared to bo a transcript of the form of order given 
in B. 86 of the Transfer of Property Act) did not 
provide for tlio exorcise by tho puisne incnmhranccr of 
their successive rights of redemption or for working 
out tho riglitsof the parties in tho event of a puisne 
incumbrancer, in fr.mc of tho mortgagor, redeeming 
the mortgaged property. An appropriate decree for 
that purpose in use in tho English Courts given in 
Seton on Decrees, 6th Edition, Vol. Ill, p. 1979, 
referred to. Gopi Earain Khatoa v. Bansibhab 
(1905) . . . . I. L, B. 27 AU. 325 

B. 244 — Execution of decree — Sale in 

execution — Application to set aside sale on the 
protend of fraud.— An application to set aside on tho 


CIVIL PEOCEDDBE CODE (ACT XIV 
OP 1882) — coniintied. 

ground of fraud a sale lield in execution of a decree- 
can he made under s. 241 of the Code of Civil Pro- 
cedure even after the sale has hceu confirmed. Moti 
Lai Ohakrahutly v. Rttssick Chand>a Bairayi, 
I. L. R. SB Calc. 326, footnote, and Durpa 
Cliaran Ifandal Kali Rrasanna Sarkar, I. L. 

R. 26 Calc, 727, followed. Prosanno Rumor 

Sanyo! v. Rah Das Sanyal, J. L. R. 19 Calc. 
GS3, referred to. irAni»-trK-NissA r. Giii»ii.VRi 
(1905) .... I. L, E. 27 AU. 702 

s. 24:i—lfortpaye — Satisfaclion hp 

ntorlgapor of decree for sale on a prior mortpaye 
with money borrowed on the security of a subse- 
quent mortpaye of the some propetiy iliphts of 
subsequent mortpayec. — A decree for sale and nn 
order absolute for s,alo had been passed against a 
mortgagor. Tho mortgagor then borrowed moro 
money on a mortgage of several \ illagcs, including- 
those previously mortgaged, and applied a portion of 
sueh money in satisfying tho previous deereo for sale. 
Tho subsequent mortgagee tiicn brought a suit upon 
her mortgage, in which she sought to bring to sale 
the villages, which wore tho subject of the previous 
mortgage and decree. Reid, tliat she could do so. 

S. 214 of tho Code of Civil Procedure did not apply, 

and there was no reason why tho plaintiff shonld ho 
driven to recover part of her loan hy executing tho 
previous deereo and tho remainder hy suit on her 
mortgage. Ransi Dhar v. Gaya Prasad, I.L. R- 
24 All. 179, distingnished. TurAii, Fatma ti. 
Btxoi.A (1005) . . I. L. B.27 AU.400 

, — s. 244 — Limitation Act (XT' oflS77), 

Sch. IT, Art, 178 Appeal — Order refusiny appli- 
cation for appointment of commissioner to effect 
division of property by metes and bounds in 
partition suit. — Tho parties to o suit f. r partition 
entered into a compri miso, wliich was recorded by 
tho Court and by which rheir respeetivo sliaros in the 
family property were agreed upon. An application 
was subsequently made for the app intment of a 
commissioner to oITcet nn actual division of the 
property, but tho Subordiaato J udge dismissed it 
on the ground that tlio right to clai m further relief 
in tlic matter had become barred by limitation. This 
order w-as reversed on appeal and the c.ase was 
remanded hy tho District Judge for disposal according 
to law. An appeal was then preferred to the High. 
Conrt against the order of rem.and, when it was con- 
tended that no appeal lay to the Di-tnct Judge 
against the order of the ■'uhordinatc .itidge : — Reid, 
that an appeal lay. Tiio order of the .'Subordinate 
Judge on tho face of it purported to decide a question 
to be dealt with under a. 244 of tho Code of Civil 
Procedure and was therefore a decree within the 
meaning of that term in the Code, and that the party 
against whom it -nas passed was entitled to appeal 
therefrom. Even if there was no decree to he execu- 
ted, and tho -uhordinato Judge erroneously supposed 
the matter to he one in oxeontion, and held tho appli- 
cation to he hatred, such usurpation of jurisdiction 
could not make tho order passed in consequence 
thereof less appealable than would have been the case 
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CIVIL PEOCEDGBB COPE (ACT XIV 
' OE 1882) — continued. 

delt — DeU payable in future — Aitaebmeni 

of part already accrued duk~A monthly 
allowance given in payment of nn nnl^edent debt 
and acknowledged by the debtor as such, is attnohable 
in exeention— being a debt, accruing duo and actually 
existing with a right to payment on and after the 
first of the folloning month. The decree-holder 
applied on tiie filet December for the issue of » 
prohibitory order in respect of a half of the allow- 
ance for the month of December, and tho order was 
issued on the iSrd December. Held, that tho 
attachment was validly made, inasmuch as threo 
weeks of the December altavance had already become 
an existing debt, though payable on a future date. 
Barid ii Acharjia v. Barada Sfssore Acharjta, 
I L. B.2TCaJc.38; Tuffuzzool Soseetn Khan 
Hughoo Nath Fershad, 14 JJoo. I. A, 40, referred 
to. DiMBiE Eoeki t! Bit Sham Kissbn Das 
(1905) 9 C. W. IT. 703 

Z — B. 268 —Morfyaye delt — Attachment 

— Copy of order, not a ffixed in Couri’house — //fe- 
yality . — A mortgage-debt was attached, but uo copy 
of the nttechment order was affixed in the Court 
house as required by s. 2G8 of the Civil Procedure 
Codes Held, thattheplaintiff, who toolv an assign- 
ment of the mortgage bond four days after tho 
order of attachment, acquired a valid title, the attach- 
ment being ineScotual. S at? a Chau as Mukeerjee 
<!. Mabuhb Cuhkder Karmokab (I 1'5). 

8 C. W. 603 

8.273. 

5 'esSAEE . r. L. E. 32 Calc. 1104 
BS. 278, Atseis 


realised 1/y 

sale or othericise in execution of a decree,” tohai 
are . — Tlie words “assets realised by sale or otherwise 
in execution of a decree ” in e 2% of the Code of 
Civil Procedure mean that tho assets most he 
realised by some process of Court in execution and 
can apply only to a sale by Ibo Court and not 
to a private sale by tbo yodgmont-dobtor of proper- 
ties attmbed. Tho assets are not realised by the 
attachment, but by the sale. Tho roalisatiou must 
be by Silo by tbo Court in execution or by one of 
the 0 her remedies prescribed by the Code of Civil 
Procedure. The fact that the money is paid into 
Court in satisfaction of tho attaching creditor’s debt 
does not make such money assets realised under a. 2u5 
of the Code of Ciul Procedure. Copal Irni v. 
Chunni Lai, I. L. JJ. 8 All, C7, and Purrhoiam- 
dase Tribhovandass v. Mahanani Surajbhartki 
Maribharthi, I.L.It. G Bom. 6SS, referred to and 
approv^. Lahshmi v. KuUunni, I. L. B. 10 Mad. 

(^ovind Ramji 

F.N. TFadia, 1. L. B. IS Bom. 91, referred to, 
^umjal Umedram y. Namahhai ManehUl, I. L. 

distinguished. 8etc Bux Boala 
v.Shth Chunder Sen, I. L. B. 13 Cate. 223, and. 

oinalTZT ^oy, I. L. B. 

21 Calc. 80J, approved. An attachment ceases to 

moment money is paid into 
Court Or at the latest from tho time satisfaction is 


CIVIL procedure code (ACT XTV 
OP 1882)— 0onffn«eA 

entered, Kunlti Moossa x. MaPhi, 1. L. J2. 23 
JUad. 482. ViDTOHArBiyA TmTOASWAMi r, 
Yubhe Sahib (1905) . I. L. R. 28 Mad. 380 

es. 278, 281, 283. ' 

See Dimitatiob . I. L. R. 82 Calc- 637 

— s. 278 — jExeettiicn of decree — Decree 

for sale on a morlyaye-~-Frior mortyayee not 
entitled to interv’ne in exeeutvm proceed •npr.— In 
a suit for sale on a mortgage tho plaintiff obtained* 
a decree and an order absolute for sale of the mort- 
gaged property. A person who had not been a 
party to tho snit intcn'cnod, alleging himself to be 
a prior mortgagee, and objected to tlio sale, and tho 
ailo was stoppKl. Jleld, that the prior mortgagee, 
if he were one, was not entitled to intervene in these 
exeention proceedings and that the order allowing 
his objection was passed without jurisdiction and 
was a proper subject for revision. Htjkam Sikgh o< 
liAQHHBiB Saean (1905) , I. L. R, 27 AU, 700 

BS. 278, 283 — LimHntion Act, 

Seh. II, Art. 12 — 6’«if to establish right to pro- 
perty sold in eiecttiion Limilahoii — Sale tetihoai 
decision as to rights of tnterrenor, -When an 
intervenor cl rims a share of attached property tho 
Court should defiuo tho respective shares of tho 
i debtor and tbo intervenor, and sell the debtor’s 
1 definito sbaro only. If tbo Court omits to do so, 
j and sells tho attached property subject to the inter- 
vonor’s claim, this is no valid order under S3. 280, 

, 231 or 2'<2 of the Code of Civil Procedure, end tho 
i limitation of one year for a suit under s. 283 of tho 
I Code docs not apply- ilanohnr Khan v. Troylucko- 
nath Qhose, 4 IF. K. 35, folloued. Unix STaeaik 
I SjHan V. Mchtaza Khan (1903). 

I. L. R. 27 All. 464 

■ B. 283 — Kxeettiiott of decree — Suit for 


declaration that propei ty is liable to attachment 
and sale — Valuation of suit . — A decree-holder 
holding a dcorco fromo Courtof Small {'nuscs, which 
has been transferred to a Muusif for execution, 
attnebed certain property as that of the judgment- 
debtor, The judgment debtor’s wife objected under 
8, 278 of tho Code of Civil Froceduro that the 
property was Jiers. Dils objection prevailed, and 
the property was released from attachment. The 
decree-holder then filed a regular suit against the 
objector and the judgment-debtor to have it declared 
that the property was liable to attachment and sale 
in execution of her decree. Meld, that the proper 
valuation of such suit for the purposes of juri8iyetiQ.p 
was the amount of the dccrM.undg-^-;'-/^^^^ 

r “UVoT/rfi appeal v.-s. 687 of the 
"“IJ; or Civil Procedure authorises an application to 
noSmg in a plaintiff-respondent in second appeals and 
.extends to such appeals tho provisions of ss.SGS 
and 582 of tho Code of Civil Procedure. Such 
applications, however, ore really made under ss. 86S 
and 683 and for tho purposes of limitation fall 

T> 2 
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HINDt7 Xj aw - ALIESrATIOW— 

fi»tdefetidaiit4e«lairiuiT«Jid!— jr«W, , 

«»* turred «Bder Art JSl of tb« Lirattb* 

tioaAcl. TbarrppertytmorfertedwiaitisJnute*- 

*Hp «M onij movembla tj tb« pUIntiffi » iMr 
M tratWM. n^t ce»*J to rtur* 

tJiTcngi fi» fijXTrstiWJ of tbe ®f DiaKtotwa. 

Goo»oaawfo*4o Poado/o Sooaorfitt Kalo J*ttJ 
/ Z £ S3 3fad STi referred to Tl« 
T>oBsee^oii V »5 til* fleIrsflaDta doriog bietazoo of 
the Ttidoar wM adreree to tb« pbualiffi, wliodnirn) 

their title " from «nd throogh ’ tb« ■xidene i»t* 
■wiHisUiiajsg tie fMt that they were not her leiM 
in lha rtnct acnea of the 'eotd. rwiOiitteM 
Boar e BiiawiM P**i*r* 0905) 
Xl*Il.2eM<iA,107 

— JfateieXero— AJieiwiioia «/ imjairti 

lie Eof— XeBoI «eee»ntj/ dtU /or—Cerfe*— 
iS«eefeeor, fwrJiIiJe 5o«raf» oa/Jora/j 

e/— Abenstioo ty therropnrtoe of »n iccpertilile 
Ijj aiiei u loaliHiihile iy costam, U Ttld U 
for ]^8l BNCMtityi end hu <aiKe«dr.«bo 
teVeelhePej tjrieWcf ronizor*^!? 5*. oaderUie 

Mlb^hu* ie.* lUb)e for the dehU ptoTof to bate 
ieea toatrerted for Jega) seefMlty lie 
Sow! u »w«rk ofeathonty tt reipect o* eoetoio* 
prenUBig taiOBr the Bajee of the 3Vib«Ury 

Sleitdi CbH&» I>>Ua»tiid XJiriiraj r Sr«t' 
{■ren 5 B* £ 116, referrea to 

Oora P>oiao BuCir e BaomritE Dtt 

(IMS) . . . . la ]:>• IV 8d Calc 188 

. — . . . ■ It'ifor alieeetioa hy~Aerer«>oa«r/~ 
^eitsfvtcrs itcnt «»<</»r~y.»«ato<i«» Art fSt' 
tif W7), Se* JJ AWe f>A ISO. i3S-.r«d 
« Qiadi «vtO'* »<wc(*da«g to 
her iuhead'e rotate badj witheot cay eotbonty 
from i s>< Mccoted joiatty *it)i her motber in )*<r • 
deed of gift imiwrtasig to dedicate the Vole of bu 
ytc^wtj for tw »Mh(» « tnteib aiole t— D«M, Ibct 
tbe truieaetioa vai altogether tool Tie deed of 
gaftbrasgei ia<f<e void as against (be reemioimry 
brtr^amtby bin to oiSain $ decltntory deciea 
that tbe Instrunirat la Isealid and not hiadiog opoa 
lum ugOTeraed by ^ri ISO, Scb 11 of the Limata 
taon Art, and not by Art 91 it beisg cot nerecaary 
for ban tohare it eaneelledor te( aa de mi order to 
obtain aoeh decJantory relief Sant'* Mtiarx 
Siaia \ Srtnilo ttobsnda Jatritr, I J- S SO 
Cole f33, relard cpni. CsOomaiUirt Daat r 
Biiio»biTBKatx(1905) XY^B.33 Calc 473 

toU tg a triJcK — Aluxahnn ty a tctda^— 
tiniMion AA (■xr tif J877J Sg» IJ, x U 
91, If f— Q<«a(io« a/ ltr> ~ Ada>sM>ea If a fleaitr 
c» a ^retaoa aflaie, tfftel ef-^Appeal^Fratttn 
— tVben aapoQ (be death of a Unde wadoiea enit war 
broogbS by the revenxoser for recorery of property 
'atarta It eras alleged lead beca alienated by the Kadine 
by a deed of aale daring her bfetime nithoat teg»l 
nceeawty s yy,/,/, that irt tel Of the Second 
dale «£ the LijpStation Art applied and Art 91 bad 
no appljcatioB. A ^oeetion of taw which »ae not 
trgaed lafho lower Ippcllato Coart, was allowed by 
tie High Coort to be urged in aecond appeal P^UI 


StKDV LAW—AXIEIirATIOir— ooaefeifeif 
dms, iT— A eale by a HanJn wiJaw 5 j of jleelf 
raid epcB ier death, wiercaa n )eaa« ia tnmdy 
ToidabloAt tia b^a elscljoa. Yioi>»aof», J — 
All alieiuattoDi by a Uinda widow made witboot 
legal nateeeity are roniable and not ToU m 
the Mste iliM iiey are good for her lifetime 
and may be tbe tubjecit of tcsKiit or nh£ca 
tion by tie TcreraWren daring vtoh iifet me 
cwafterl^r deatlb In the absesce, bowerer cfaay 
each latifiention or cooxent by Die reyerMOBero the 
title epee Jaela ceatce epon (he death of the 

widow and it is not SBCetanry to rot aenle tneh 
ahciiatKiiia wniiit tba jneaidrag of Ail.91 ol tie 
Swo^ ^bedale to the Xhnitatiaa Act. liiAlBaK 
Oeae DauunuHitia (1905) 9 C W.Zf £39 

3nM3>U LAW— C08T0M. • 

, —famlf mloiH-'Imparliilt r^-^Se 
jtaraUoeqaUtJu-atcfioUtr t>/ tarparhil* tAJ— 
iVerawpfioa —One Kaya fateh bail was lie owner 
of a *■ raj riaaaf to w hieh by family eastom (he 
(oeidcntaof pramogcrdtaieasduipart bility applied, 
(be jmoger Kot rceeirlng portteaa of (he eatatobv 
way^ • babaai’* aUdwtcee. 7he bolt of the pro 
tierty of (be tUsat wu aafoate to lie dtrtnrt of 
bcnii, lot there was ateo a cot toeooiidenble per 
UxstsUw duMct of QoraVbpv After (be battle 
of Bctar, vs I7Ct, tbe property in Sana wi* eenf < 
eatol by Uee Bribsh Oorerenvat i but tbe GoraSbw 
property wax lire Sa territory beleagios to Uie 
hawtb Wavir ct ttoUcwhiwb wiatcb ((Am totbe 
Untbb GeTenamenV cati’ I$01 UtU, Ibat tbe 
appbeatioa of the netoBe cd pritoogeattare *sd 
iiBpat&blUty to (be Qorahbpsr property wa* na 
affKted by the ronSeestioa of tbe property >a Saras, 
and tttalO itiat, eres if (wbirb, boaerer, wet foaod 
Bot to bare heeo the cnee) (he Gorakbpur property 
bad been allogether ugoued afto' eoa&Mtum of the 
property is taraA thm emdorav part^ 

the penceial law of the fasulr, woatd stall gorera 
ci>cbaflc7<K;niyrd property It u of tbs toeence 
famaty usa^ that (bay vhcold be certain 
isranable aai coBtiaaeas aad welt eiinbiisi^ 
diKOnUniusca roast be held to deetroy tbcni 
11 hero, bnwerer, tneb a enstam baa iroc prored 
lie ODoa 5* npon tie party, who alleges tbe 
diroontinoasice thereof, to prore that feet £<y 
AwAaa Siagk r £«<»yoy 5«r»a J/Moosufor, J Z 
A t Cote ISt, and Aeireadrs Aalh Sov t 
juarowwat Zf.eraMiiie. AerweaeoJ, J3 ffoa ^ ^ 

d/> referred to. Bttt each aducoatiaQonce wws bold 
sot to be Bstablubad by one matonce a which a 
f«nala banag bo btle bad otnrpej poaeesion of the 
family property and had tbea gone throngh tbe forni 
of matottg, by >-« ola-a»w.siraffih», a gdv d B to 
tie raghtfs) bear, there beuig otbrrwu>e clear and 
consiatent ewidonce of the Mirteace of tie ettstoou A 
cmorrMearo between momiers of a Hindu fasnly 
wbmby “babnai'* aliowaoce M 8ied and a dispute 
»i« regard to the fanaty property is tenmnatal arJU. 
a icat and legal b* bindang oa tie tavoKJc ttojirea of 
the partaas ttereto jHtoa Aaayi » Vjanar Aasyi, 
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‘HUSroXJ LAW- CUSTOM— conclH*<?. 
nn esiato, tbo devolution of wliicK is governed by 
‘family custom, acquires separate property, but, does 
not iu Ms life-time alienate tlio property so acquired, 
or dispose of it by bis u ill, or leave bebind him somo 
indication of a contrary iutention, the reasonable 
presumption is that be intended to incorporate it with 
■the family estate. Zalshmi^atfii v. Kandasami, 
J. L. It. 16 Mad. 34, and llamasami Kamax/a Naik 
V’. Sundara Lingasami Samaga Maik, I. L. it. 17 
Mad. 431, referred to. SAKinnT Pabtai? BAnAnxm 
'Eaui ». ISDABJir Pabtap Bahabur Sahi (1905). 

I. L. B, av All. 203 

HLSroU LAW— DEBTS. 

Joint Hindu familg — Fersonal decree 

against father — JAaMlitg of son's interests in the 
joint familg properlg . — When the joint ancestral 
property of n Hiudn family is atteched in e.vccatiou 
of a personal decree obtained against the father of the 
family, tbo interests of the sons can only be excmided 
from attachment and sale, if tbo latter can show that 
the debt in respect of winch such decree was obtained, 
was either tainted with immorality or was snth a debt 
.as it was not tlio pious duty of tlio sons to pay. llam 
Dagal v. Durga Singh, /. L. 21. 13 All. 200, over- 
ruled. Seni Madho v. Fasdeo Fatal-, I, L. F. 12 
AIL 99 ; Meenakshi lHaida v. Xtnimidi Kanaka 
Famaga Kottnden, Jj. U. 16 I. A. 1, and Mnssaniut 
Kanomi Fahuasin v. Modnn Mohan, L. F. 13 I. A. 
1, refered to. Kabau Singe o. Beep Singe (1903). 

1. L. B, 27 All. 18 

LialilHg of undivided son for suretg 

debt oonlraeted hg father. — Where a Hindu father 
having undividod sons incurs an obligation as 
-surety for the payment of a debt and not for beeping 
tbo peace or for good behaviour, the whole ancestral 
property iaclnding the Bh.arc3 of tbo sons is liable 
for the discharge of such obligation. Sitaramagga 
V, Fenkatramaiina, J, It. F. 11 Mad. 373, and 
Kukarambhat v, Gangaram, I. L. F. 23 Bom. 
434, followed. CnETTiKEiAAt Veneitacuaba 
EE»DIAB V . CeETTIKTOAE KTTAtARA VeNKITAOUABA 

Bedmab (1903) . . I. L. K. 28 Mad. 377 

HliroU LAW— EPTBOWMEWT. 

, Succession to property of Mahant 

— Chela— Succession in management of endowed 
property under deed of endowment — Mortgage 
by manager — Money advanced out of profits 
of dedicated property — Fight of successor to sue 
on mortgage. — mortgagee, who n’as tbo Maliant 
-of an order of bairagis or roliglous mendicants, 
by a deed of endowment dedicated certain seif, 
acquired property to tbo service of an idol, of 
wbipb he made himself trustee and mnnagor,»'and 
nominated and appointed the plaintiff, rvho was 
Ms chela, to succeed him on his death in tho trustee- 
sMp and management. In a suit on the mortgage 
-the cridenco showed that the money advanced to tho 
defendant was part of tbo profits of the estate so 
dedicated. Bcld.by the Judicial Committee (rovors- 
i ng the decision of the Court of the Judicial Commis- 
sioner of Oudh) that the plaintiff on his succession 


HINDU LAW— jENDOWMENT-con- 

cluded. 

was entitled as such trustee and manager to maintain 
the snit and recover the money due by the defendant 
on tbo mortgage. Biseajibab Das t>. Dbigmja l’ 
SisGE (1905) . . I. L. B. 27 All. 581 

Feligiotts endowment— Trustee, ereatt on 

of tenure hg— Cancellation by succeeding Trustee 
— Notice to tenure-holder — Tender of potfa at end 
of fasti not reasonable notice. — A trustee of a re- 
ligions endowment cannot, except on special grounds, 
create a perpetual tenure binding on his successors iu 
office. Mayandi CheUiai-y. Chokkaliegam Fillay, 
/. L. F. 27 Mad. 295, and Vidyapurna Tiriha 
Siaami V . Vidyanidhi Tirtha Swami, I. L, F. 27 
Mad. 435, followed. lYhero, however, a long sncces- 
sion of trustees bod acquiesced, a succeeding trustee 
cannot sue to eject the tenure-holder without givin" 
him reasonable notice of tbo determination of the 
tenure j and tlie tender of a patta at the end of a 
faali for which it is tendered is not a raosonablo 
notico. Barasiaiea Ceabi p. Gobaba Axxanoab 
(190.>) .... I. L. B. 28 Mad, 391 


HINDU LAW— GEPT. 

. Gift to wife—Fowersof alienaiton of 

donee — Oonsirnction of document . — Ordinarily a 
gift by deed or will by a Hindu to his wife does not 
carry tho ahsolntc interest in the absence of some indi- 
cation of an intention that she should have such abso- 
lute interest in tlio property. A conveynnec e.xeoutod 
by a Hindu transferring certain property to Ms xvifo, 
after reciting that tbo executant was in possession os 
proprietor of shares M certain Milages, declared that 
ho of his own free will tronsforred the share of which 
ho was proprietor to his wife and "put her in pro- 
prietary (malikana) possession authorizing her to re- 
tain possession of tbo same as proprietor (malik) 
iogetbor with land revenno, miscellaneons items, etc." 
'Ihon came this provision : — " Iu case of proper neces- 
sity sho as my represeutativo is at liberty' in every 
respect to transfer tlio property by Sale or mortnn"e, 
eitlior in my Ufo-time or after ray death. Ho objec- 
tion taken by any person shall ho held as fit to bo 
allowed in this reject. Meld, that notwitlistaudlng 
I the uso of tho word " malik.” the doenment did n<^ 
confer an absolute power of alienation on the donee, 
j but sho was not empowered to transfer the property 
I either by sale or mortgage, unless a legal necessity 
j arose for doing so. Zalif Mohan Singh Foy v. 
j Chukktin Zal Foy, T. Z. F. 24 Calc. 834, referred 
1 to. Jasina Das i). HAAiATrrAB Pande (1905). 

I, L, B, 27 All, 88d 

Gift to daughter out of joint.properly 

— Zimits of propriety — Joint family — Miiida 
Daw.— The sole sarriving member of a joint Hiudn 
family, owning property worth from K 10 lacs to 
1115 lacs, ont oE tho income of such property, 
made a gift of R20,000 to his daughter and only 
child. Held (reversing Tvabw, J.), the gift xvas 
valid, and did not exceed the limits of propriety. 
Baoboo t). Man-cobebai (1904). 

L L. B. 20 Bora. 51 
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( ITI ) DIoEST OF CASES 


HINOtr l^Vr~QlFT~i<tit2tJed 

Wt2l—J7*rt^uUre3 ntmaraait’it 

ofsdetnetnenl—Ztdt^* Tmtlt At! (Jl ^ iS33},» 
Si~Tr<xit^ftreft^f*rlsAft flVe/lSSiJ.t 133 
— Accorluig to ihe {««-, u it preru!^ lo IltmliaT’, 
k poidiau bf » tnuband m the naire of hie «if« <toe« 
CQt tkiMkOT preeumpCiOQ of k^e to UieviSr, or of 
»a»d?»ncCo»Qt for ber benefit Per Ditir <7 — In 
Iii>ii«, «e a genent rzie, the eritenoa ta ftr o>r 2 ieiyIue 
of properly ii the eonree from irhieh tie poiebue 
tnoDcy eapplied ) but itu not the (ole entenon, 
and depesde on tie prewnce or ebwrice of lebotting 
circnmstancM. Amoos Hiadns tie groundt kgaiiut 
usnmiog adraneetnent are (pKiaUr nsfavonrabbto 
the claim of a rridow to an abwlnte estate A Stmln 
widon bronzht a mt agaiDet tin erecator of ber bos 
band • viU for a declMtioQ that (be araa tbe (o1« 
oimer of abouae, •hicb <na potebaaed i&ber name 
by ber buiband and 'ebicb vaa nbMqneotlv otheraiae 
disposed of by bet bnabandui bit Kill fieTd, that the 
plaintiff >i»d ned eitablished her title to the bonae and 
that tbe dispoeal by nillTias ralij. Bu ilOTtTagoO 
e PntBQTavXiizai. I190o) 

29 Bom. SOS 


HINDU DAW-OOAEDUN 


S»»i% noUtr srastvfalyniscilioa o/ infant tea— 
£e% t iiatX—S*>t asa\nn t»olUr at dor— Evat 
wrwit/— ItTlJ.a 1S~ 
Tro(t/fe <lf rrtytrtji •det rf f“^iSS3>. » 4d--A» 
batarat gnardua of bet laf ant aoo. a Hinda notber 
ba( so poofr to aell uniDOteable properties betonsuif 
to lie inlost eicept tot legal aeceeticy Wbne, ttiete 
hrisf BO legal Bereeaty< a motber eostiacted to 
sell lomOTeable property Mosgtng to ber infast eon 
sot lo her senooal capacity, bai u the siotber and 
nest fnesa of tbe Jstter end nbseijoest^ oa (be 
Infants dnSb inbented tbe property I/e/d. tbet 
a snitfor spcciScperformuiCf of the costrset coold 
BotbeicsiDtalnrd^isst ber Iimtbera >8 of tbe 
&pKi£c relief Act BOr a 4S of the Transfer of 
p^y Act applied to tbe case Pisa ilosi Dassj 
r SooviBaaTABorCjiowsmQSOo) 

9 & W. K 1W9 

HINDXJ liAW— CTBEBITANCSl. 

— Jfifalitoro leiii— r«e>(( </ imparl- 
tilt praptT/y~Siili »/ prinegra fare— Keirfraee— 
Falayam, eafare qf-Aereptoare tj palajajar af 
tatai %%dtr Madrat Aeyafatiois A.XP o/ iSW. 
eiTref o/ CBreesxo* f» pofoyaai— Zomiadori rf 
Ifjjjrpo/ayom— Vaiafeaaare eawaii qf— Pnr^ 
Coeaeif, prortiee o/— HTien impartible property 
paasee by anrritortlup from one line of deacent to 
another it derolres not on tie Co-panener nearest a 
blood, but cm tbs nearest co-yarroner of the senwr 
line Aorojaafi Ae*a»naoy»r«T re*to(<aetal<s> 
fjf. Aay.airar../ Z C < Had J?50 apptwed. 
Tio qoestioa stbetict an estate « rebjeet to tbe 


HINDU DAW — HTHEEITAKCE—ms- 

tiaatd 

ordinary law of tncccssion or descenJi according to 
tbe tole of pnmogenitnre must be decided tn each 
ease accor^g to tbe eiodence given in if Srimaata 
JTeio Tarlasadda SlalUXarjuna r S/HiMefa Saja 
Tarlajadia J>,rga L S 17 J A 134 1 J Z 
B 13 JIad dOa, folio* ed- Tbe acceptance of a 
eanad ia coruuon form ondcr iladras BcsnUtion 
\X\ of 1B02 does Bot of lUelf and apart from other 
«mnn»taBMt avail to alter tbe succession to nu 
hereJitary Ntate —Stld, la tbe ci'idence and cit> 
romstaocra of tbe tsar, and in accordance with tbe 
above pnsc p'es that tbe zamiadan of TldaynTpalaram 
represrsicd tbe aacieat palayam of Bdaiar, wbnb 
was la Its ongia and np to tbe expnlsion of tbe 
Paleyagar la 1 7dS an UDpartibls estate bell br one 
member of the family only and not sobiert to tbe 
ordinary rule of Uiodu law | nod that ootiritcsUndisg 
the acceptance by the palayagar la 1817 of such a 
saoad SM tie fact that it was circumsenbed la ei tout,, 
tie palavam retained its eharuter of inipartibi itj 
and descended to the first defeodaut, a grand oepbevr 
in (be senior hne, ta prefereoee to the plaintiff, a 
aepbew la a ynnior line of dssceah as it wa( granted 
aod accepted as rquiraleat In vatas to tie auciest 
palayam. 1 he Jodicial Coasuttee snil oot interfere 
ID a goestiOD at to tic amoDst of maintenance, which 
IS matur to be dealt with by (be Comte in Indin. 
Kacu Riuraya raxoarra Kaucsi Tbou 
C naTan r Kaciu irra Rneapra Lautsa. 
Tboli Lnazan OKii) t I>.H.83SInd.eOS 
Ii.B.32L A.sei 

— , ... y»iset/o»rs— DispsroJ^^rotioa ^ 

doeffAfse— reeAsi/t/y»A/eeeiaffe srilA Afaitan 
ados deesey li/ihmt a/auditattid JJiaiaiatiaad 
— Xs/(/isiory s/ msss— A rt XXI ISiO —Where 

a Diodo marnrd womao embncN Islatslsaanj 
marned a hlabosvdaa acecrdisg to tbe forma at 
hfaboiDedan law, and had eons be him dnriDg tbe 
lifetime of ber Hiada hosbaad witbost hai log bees 
diroreed from the latter -—Beld, that as the aone 
were iUegitimatei ebe was La thepceiboa of aatts- 
eharte dai^btcr, asd ns, ondcr llioda 2aw, dis- 
gualificd ^oto lobrnbng hff father's property 
I>iaa Slit T Zalaa Sdt, Z i S 37 Cale SOl, 
and Xanananda T IfaiAiidoei Samaxi, Z Z-.S 
S3 Cale SdT, refttred to The proviswiM of Act 
XXI of 1360 cannot eve her right of inheritance, 
beciole tie bad bot lost nch nght by reason of her 
reoemicioger being eztiadedfrom tbe Hinda com 
monioo Adesiroat S,mgA r Xalla J L R il Ail 
AW, dutiBgaisbed. Snrsani LKtaxir Firasaas 
Ltrun (1905) . D D R S2 Calc. 871 

8 C W. N 1003 
— — - ■ • laAsritsace— PmmojsaifHre, rale of 
— Cafteas— Onssn, lead (ssHre sa — Fesslotian 
XI af J-93— Zejal.t.oaXo/ fSOO-EeamUUoa 
Xtt^lSOS t S(}~-BX%nyaa-~F^iarajS>IU-. 
OaaX'—Btrtditary oBltt, t ialtaHteled (o— End 
eaceArfffqflS-Sl it 13 fbj,33 f3J ^ fo) 49. 
OC^~Slatimnt I afftrtant vie art deal —-Vta^t, 
epiawa at (^— Aae«a( docainsat, eattody of—Rt 

, nXaUaaVllaf laS3, t 9— The ruleof prlmogtnl 

1 tore may exist liy fanuW custom altbouyb tbe e>.ato 
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HINDU DA.'W-INHERITANCB-eoa- 

eluded.^ 

may not be a raj or a polliam. Chiniamm Singh v, 
Xoteltikko Kontcari, /. Jj. R, 1 Calc, 153 : L. S. 3 
1. A. 203, followed. The law, as prescribed in the 
Kogulatious, expressly allows the rule of primogeni- 
ture to prevail in tbo district of Cuttack in cases in 
wlxicli by cstablisbcd usage succession to tbo entire 
estate devolves to a single licir, provided the rule is 
sliown to have been in cxistcacc at tbe time of Re- 
gulaliorrXlI of 1805, and 1ms not since been departed 
from. Jlajl-ishen Siim/h v. Rnmjoi/ Surma Mozoom- 
dar, I. L. Jl. 1 Calc. ISO i 10 IF. R. 8, referred 
to. Words like Bh nngan and Bah araj used as titles 
of the omiers of'nn estate in Orissa, and words like 
KillaanA Garh used as descriptive of the estate were 
bold, when rc.ad in connection with passages from 
standard works of reference on land tenure in Orissa, 
and taken in connection with tbo evidence nddneed in 
the case, to furnish a proper basis for the inference 
that tbe estate, being attaoliOil to and devolving with 
somo oilice, descended only to the eldest son as the 
public holder of the office. The staterueut in a 
gOBcalogic.al table filed by a member of a family, 
who is dead, regarding tho descendants of nuothcr 
member of tbe family, before any question arose as to 
the latter, is relevant under 8. 32 (.5) of tbo Evidence 
Act. SHVAOTAyAKD Das Moiiapatba r. Kama 
KAXTA DASS aiOilAPATBA (1005). 

1. 1., R. 32 Calc. 6 


HENDtr DAW— JAINS. 

Hindu Late — Jains — Berformance of 

funeral ceremonies — JlTuior son — F'idow. — Accord- 
ing to Hindu Law, wbioh applies in this re.spoct to 
Jains, the sou of adcceasod person has the preferential 
right to tbe performance of the monthly, six montldy 
and anniversary ceremony of the deceased. It is not 
only his right, but ids religious duty. In default of 
tho son (which terra includes tiie grandson and 
great-grandson), it is the duty of tho widow to get 
them performed, where tho Imsband has died iu 
divisiou and the widow heeouios his heir. The widow 
is not only interested iu tbo perfornmnee of tho 
ceremonies, but where tho son is a minor it is her 
religious duty to sco that tliey arc duly performed. 
SuKDAEii Damj • r. Dahibai (1805). 

I. D. E. 29 Bom. 818 

HINDtr LAW— JOHra? EAMILY. 

Barfnershlp tciih manager of joint 

familg — Death of manager, effect of — Joint familg 
and Joint familg htisiness, nature of — Bartner, 
right of, to sue for particular assets after suit for 
general account tarred -Limitation Act fXV of 
imj, Sch. II, Art. m.—\rkctc K, the manager 
of a joint Hindu family, enters into a partnership 
for the family benefit with S, a stranger to tho 
family, tho partnership is dissolved on tho death 
of X, in tbo absence of any agreement with the survi- 
vors. How far a joint Hindu family resembles a 
corporation sole and how far a joint family business 
resembles a partnership considered. SamaWtai 


EtlNDU DAW— JOINT HAMlLY-co!!. 

eluded. 

Nathuihair. Sonmhvar, Mongal, and SarMsan, 
I, Be. jS. 5 Bom. 88, referred to. Although a suit for 
general account of a partnership will bo barred 
under Seh. II, Art. 100 of tlie Limitation Act, if 
brought more tliaa three years after the dissolution 
of tho partnership, a suit will lie for recovering a 
share of any particular assets received by a partner 
after such dissolution, if such suit is bronglit witlilu 
time and if such claim, having regard to previous 
dealings, is not inequitable. Jtlerwanji Ho7-inusJi 
v. Biisfomjt Btirjorji, L L. B. 6 Bom, 629, and 
Knox V, Ggc, L, S. 5 B. L. 636, followed. SOK- 
KAUDUA VaSXIMUNHAU r. SOKKAXAMEA VAXKI- 

jruxDAit (1905) . . I. L. E, 28 Mad, 344 

Hindu haw — Dayathaga — Decree 

against hurta — Dett incurred for joint familg 
purpose— Execution toheii atailahle against Joint 
fatnilg properig — Bffect, tohen I'liria sued in 
personal capacity — Represeniaiiro capacitg — 
Bariies — Agencg — Difference betiecen Dagathaga 
and iltfal-sliara law. — Whena debt is contracted by 
the managing member of a joint family for a joint 
family purpose, tbe joint family and -not tho manag- 
ing member alone becomes liable for it. There is no 
difference between tbo Mitaksliara and the Daya- 
bhaga School of Law in this matter. But a decree fop 
such a debt, obtained against tbo managing member 
alone, where the other members arc adults, cannot be 
executed against tho joint family property, if tho 
managing member was sued not in his ropreseatatire, 
but in bis personal capacity. Dwako. Nath 
CnownnuET r. Buxosni Chaxdua Saha (1905). 

8 0.,W. N. 870 

Hurta as administrator, powers of — 

Bersonal bond of litirta, if binding on co-parcener 
— Brobatc and Administration Act (F of ISSIJ, 
s 90.— A hurta of a joint Hindn family cannot cast 
the obligation of a personal bond on his co-p-arcoaers. 
The co-parceners, hoa-ever, might hccomo liable on the 
bond, if tho hurta was acting as their agent or if 
they subsequently acquiesced in it. Ohalamlya r. 
Faradaygn, I. L. B. 22 Mad. 166 ; and Krishna 
Kamgav. Fasudeh Fenhafesh Bat, I. L 11.21 Bom. 
899, 816, referred to. Obiter— A hurta of a 
joint Hindu family, who is also tho admintstrator 
of the joint estate, cannot exercise powers'as hurta, 
w-hich ho is directly prevented from exercising ns ad- 
ministrator. Shurrut Chunder v. BaJ Kishen 
Muhheijee, 13 B. L, S, 330, referred to. Eaxjit 
SlXGH V . AmCIiYA PfiOSAD QhOSE (1905). 

8 C. W. N. 823 

HENDIT LAW— MAINTENANCE. 

Hindu widoxe's right of maixxtenance out 

of husband’s estate — Brinciples on which Court 
should ascertain amount of such maintenance . — ■ 
Case in which tho principles to be followed in ascer- 
taining the amount of separate maintenance payable 
to a Hindu widow out of her hnsb,and's estate are 
discussed and defined. Kauooxamoteb Dabee «. 
Abmixisteatob-Geneuau oeBexgai. (1905). 

8 C. W. N. 051 



( W5 ) 


DIQEST or CiS£S. 


( 178 ) 


TTnmTT lAW—jaASBIAGE. 

■ . Jfarria^*— S««afrMy*—D««/A if tii 
*»» J« Jlr$i %uha»4—Sie^i>\a» is fit *9*.— A 
lenaiwl Bindo mdow ueutiUed to to tk» 

property left tiy ter Km by her ton 

i*ring djcd after tte remarrjage -Atoea Salir. 
Bonaai, a JS Z S iSJ, followed. BatirrA • 
RiTiYA (190») . . I. Ifc R. 29 Botn. 91 

HISDU liAW-PARTlTIOIT. 

JfitaiiHara, CA I, ** 6, f. Ck II, 

I 9, Ci VI, » *— JaMee'— 
itot\er'i thaft, allalmetl and 

ft*a*rtr~Vndtr Cte Bititetera Uw wbeo parti' 
(ion of jomt family property tatea pUee^ doriD; 
the father'i lifetime, at tba laataaca of a aoo, the 
fsoCher of the esa i< eatrtled to a abtra e^oal to 
that of her haibaad aad ter loa , aail ete U eotitled 
to haea the ttere aeparately allotted, and to aojoy 
that etero lebea ao allottao. Sar^ B«ai> latr 
r Slea 1‘rctad £>ayl, J L It B Cole. 149/ 
I’artid fioroia £tayA t IfoKoaRaa Sahaf, f L 
B S CaU 943. Samran Ttelar « Cteader Uaa 
j(imr,jr L B 8 Cato JfraadBeeadyat Z.«Uy 
Jajitiji fiaraia fiiayh J Zm S 3 Cala 199, 
relied upon. Quore i Whether a thart ao allot* 
ted to a motset u in lien of her naiatananee 
Bcua SoiBi e DvahueaTB Mitai* (1965) 

I U R. 82 Cal«. S31 
•.esc W.K.870 


— ree{i(a(>«a o/eaajajat I 

floia/yfaeait »o< harrtd 4y An ieiay aattftatit ' 
•^ifefiCrtiat to baraiait bmsht by a Qindo for 
reititatiaQefcoaJngB{tifhta,tbe defendant moat act 
np aotna offence of a ma^monlalBatara tush aa would 
an^rt a decree for jadicial aeparatioo. U b wt a 
daieoce that the pUintaff U oat of oaate, nor ooght a 
decree to he made cemditMned oa the ptaiaCiS hrtag 
reatared tocaate. itoiy/ r Sita /farna, I L. £ 
a M! 7S, and Biala r Xaaaailia, I Z B 13 4U 
Z3S.itSehtito. SasArrs (V Bi/WATTi (1905) 

I Xi B a? All 99 

HINDU DAW^REVXBaiOHEB. 

Btg4t af ntt^SnaaU Stttrtta*tr~ 

J3t<laraterjiitfrn—XtartttSttarinatr,\attrttlt 
af-^fta^jCs Alt (I of tS77) a 43—A 

declaratory asit by a remota reeereioBer, who wonld 

tahaas aboolatoistereat, tf Biamtaiiuble <athepi«> 

aeoca of tha imoiediate rermionary heir, who » 
eoly the teUer of a Jifa-eatate, cnder e 43 of (be 
Bpeeifle Belief Act (1 of IByi) //Aovir JToro.* 

Y JoaAi, I 1 B. 15 All 133, dwnted from 
Wtero the neireat «Teiiioney creclnilea Luseall 
or hemlt from maiaUuan* a declaratory actMB hy 
^ttiag to we witlun the lUtotory petied and 
thM y~l>oallj eoaimra m an alleged liplwr alien. 

wiaote ro,e„^„ i, entitled to wintam 
lie lult Oatiade Tl-gammaJ. U Uu 


■ HINDU XAw— HEVER8IONEa-roa. 

Uaaid 

Z. J £09, toUotrtd. Asc*A»sCBi3iiBAlIiztrtn>Aa 
r llistsm SsuBA (1903). I, Xi. lU S2 Calc. 62 


HINDU DAW— STRIDHAN. 

• Dataiiaga, Ci If^, er 3,29, 31, 

33, 3S 39~StnJiaih eeceereiao ia^Sltp 
e«a— ffneleed’i elder SralAer.— Uoder the Daya* 
bhaga law a atep eutcr’e aoa u eahtlod to eoceeed to 
a voeiaB'e e^ritilAifa in prefereare to ter hnebnade 
elder brother HaasiBATac KrYSP r Biky 
B tsax Atrspv 11905} I I,. R 82 Calc. 281 
».aeC.W,N.U0 

Satiaja tr fraftrig ftre\atei 9i< of 

aaeia/e by iridaia oat of ctoaey ateariti fa Aer by 
derree oe maiatonaac^StndAenam— Beaolalio* 
90 deeyAtrr a*ii oa d9tyliar’a deayAtore— 'f, a 
Hindu widow, pnrchaaed property with money rC* 

I eeiT^ by ter under a decree awar^g maintenance 
oaiu payable to her out of the retennca of a tatom* 
dan She nerer had any right to or poeieuion of 
ter bnetend • ntate, which «aa alwaye in the basda 
of otter pereont, who were entitled thereto ^ died 
leatiog a dangbtor H her ■ornTlog, who enhte* 
ooenttyateodiedleaemgthreedangbtcn Tbetbree 
^ngbton of if eold tbi property to plautiA, wte 
brooghtthiaenit for a declaration that they were 
entitled to certain aharee in (he property and fhr 
delixery of the lame For the deface it waa eon* 
tended that the property in qseatien aae not the 
etridhenani of that AT had talen only* limited and 

J nalifled Istereat tbereio, and that on S’* death It 
eeoleeii on ter bnebude luteal male dcaeeadasU 
and that, la coDeogoeDCe, the aale to plaustiSc ocq, 
ferred oa ttea bo title to the property t— ifefif, 
that the property waa S’* atridhanam, and, coaae' 
qnesUy. Jl wat, on her death, brnr to ib Itera la 
BO seceeary connection between the limited nature 
of the eeiate which a widow tateamterheahaad'a 
property and the iatcreit aecrniog to her in the 
uKome drriTcd by her ai anch limitol OYrnec That 
whmb hecomea Tested ut her in ter own right and 
which aba can diapoee of at pleaanre la her own 
property, not limited hut ahaolnte, excloaiYS and 
•eparats. in every acnae of the term, and dsToUea as 
wch. At, la the pTCeeat etate of tte law. the income 
■aeompletelydiaaociatodfromttecorpas.tteieia no 
pccwiDpUoa that taemga or pnrchaaea with taTlnga 
effected by a widow are mcremento to thecorpajof 
the toibend'i eelito and paia together vriUi it 
AHana t renatyo, I Z B S5 3Iad 351. 
•pproeed | ffaadaniai Ba„ t TAe Adm.ni.frofor 
traamlefBenjaf, Z B SO I A l£, followedj 
/.r» Baf Sotr r Ma,nma( ITaa.iaa, roereia. 
Z S VI I A 150, distlngniahed , Soartah 
Awree T. AAeedsa if.Ass iteoyAy, f L E IS 
Calt 292/ BaatPtriiad r Ea/vaaiand, /. Z. 
S 23 Cale 359, rAAi<Ma r Zoatai.J Z S. 
94 All S?, sad SUa Slaatar Zal r I/thi 
Saia\ I Z, B 25 Ail, 453, commented oo. 
Held afro, that ea a dasgbter’a daughter if entiUed 
to taha fm preference to a dangbtei'a too), the 
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^mDU 'LAW—STBIDB.AN—coiialvded.] 

■ strldlianaTO of tile grandmother, K’s Btridhanam 
passed, on the death of lier daughter Jlf, to M’s daugh- 
ters, who took only a limits and qualified estate. 
StJBRAMANrAjr ChETII n. AslTNAOHEI.IrAar Chetti 
(1905) . . . . 1. 1.. R.-28 mCad. 1 

MmDtr LAW— WIDOW. 

Sindn tcidowSale li/ tnidow of de- 
ceased httsland’s property, partly for leyal neces- 
sity and partly not — Sait by next reversioner to 
recover property on death of toidoxv — Limitation 
Act fS-V if 1877J, Sch.JI, Aid. 141 . — A separated 
Hindu died, leaving him surviving his mother, two 
widows and a daughter. After the death of tho 
mother and the widows, the daughter sued to recover 
fcrtain property, which had belonged to her father, 
, hut had heen sold, hy means of two sale-deeds, 
after his death hy one of his widows. On the 
finding tlmt one of the sales had heen effected 
partly for legal necessity and partly not, and the 
-other not for legal necessity, Coart decreed ibo 
plaintifi’s claim as to tho first sale on payment of 
sneh amount of tho consideration for tho sale as were 
supported hy legal necessity, and as to tho second sale 
■unconditionally. On tho finding that tho suit was 
hronght within twelve years from the date of the death 
■of the widows, who both survived Uie plaintifi’a grand- 
Motlier, it was held that the suit was not barred hy 
limitation. Govind Siiiyh v, JBaldeo, I. L, 2i. 2S 
All. ,HS0, and Jhamman Etimear v. Tilohi, I, L, S. 
25 All, 4rW, followed. Ram Dei Ktjnwab v. Ann 
5 aeab( 1905) . . , I. L. B. 27 All. 484 

JHINDD LAW-WIPE. 

Svsland and wife — Minda laiv — 

jRestitution of conjugal rights —Musband living 
iviia prostitute in his house— Criieliy, legal — 
Susband and wt/e,— Where the husband, a Brainnin, 
having expelled his wife was living in his house with 
•a low casto prostitute, his claim for restitution of 
-conjugal rights was, in tho circnmstanccs of tho case, 
disallowed. HAEIiroxOJr, L . — A Court is not hound 
•to order a Hindu wife to return to her husband, 
where there is reasonable ground for apprehending 
that a return to that husband will imperil her safety. 
Mookeejee, J . — There may ho cases in which some- 
thing short of legal cruelty may bar a suit for resti- 
tution of conjngal rights, and the present case was 
•eminently one of that description. Malar Koer v. 
Mmar'ka Nath Afisscr, 9 C. W. AT. 610. Semble 
— Keeping a concubine in the house by the husband 
would bo a sufficient justification for tbo wife to 
ask for separate habitation and separate nuuntcnance. 
Dpxae Koeei c. Dwaeea Hath Mxsser (1905). 

8 C. W. isr. 270 

mmm LAW— WILL. 

Wilt, construction of — 'Effect of gift 

ivithout words of severance to persons forming an 
.Undivided Sindit family — Gift 'in equal shares' 
Ptenant in ccmmci: — Share of will pass io his 


HIEDD LAW— WILIr-A-confinHsd. 

representatires — ‘ Grandsons being sons’ sons in- 
clude a grandson by adopHon — Analogy between an 
adopted son and • an appointee under a power . — 0 
died in 1881 leaving him surviving three sons, T the 
plaintiff, M tiie first defendant and P. P died in 
1896, leaving a son P, who died in tho same year. 
Tlie second defendant was the son of the first defen- 
dant M, tho third defendant was tho adopted son of 
the plaintiff Y, and the fourth defendant was the 
widow of P. The second and third defendants and P 
wore alivo at the time of C’s death in 18S1, The 
third defendant was adopted by tb0''p1nintiff in 1897. 
C by his last will and testament, dated 12tli May 
1881, disposed of tliree liouses (referred to as Hos. I, 
II and III). Tlio disposition in regard to Ho. I was 
in thesQ terms, “ , . , therefore my three 

sons shall use and enjoy tliis house from sou to grand- 
son and so on in succession without power to give as 
gift or soli the same ” — snbjcct to a payment of a 
small rent in respect thereof for charity. As regards 
Nos. II and III the will provided ‘that out of a total 
income of R560 (being the total amount of the in- 
come of rent per month) deducting the aforesaid ex- 
penses ot R181 the remaining amount whatever it 
may he shall bo divided and paid hy my executors to 
my tliree sons in equal sliares ’ . . . . ‘ my 

executors shall divide and give away these properties 
to my own grandsons being my sons’ sons after my 
sons according to their respective shares. My sons 
sliall have no right wlmfcver to give as gift or to sell 
these properties.’ The plaintiff hrongiit this suit to 
have tho will construed : — Meld, per SIE Aenoed 
White, C.J., that under tho will of O honso No. I 
vested ahsolntel.v in his three sons ns members of a 
joint Hindu family and that the law of inheritance m 
undUdded Hindu families applied. S having died 
without male issue his interest passed by survivorsbip 
to Y and M to tbo exclusion of his widow, the fourth 
defendant. Held farther, thattlie sons took a limited 
estate as tenants iu cominou in the income of Nos. II 
and HI in tho naturo of an estate for Ihcs, which 
subsists till the death of tho last survivor, when this 
limited estate comes to an end and the provision for 
tho division of the corpus will bo carried out. On a 
proper construction of the will snch limited estate of 
each son passed on his death io his representatives and 
not to tbo survivors. The interest of P went to his 
son J? and on B’s deatli his widow, the fourth defen- 
dant, took a widow’s estate in her husband’s interest, 
JBryan v. Ticigg, L. if. 3 Eq. 433, Pearce v. 
Ednicades, 51 S, X. 369, and M’Mermott v. 
Wallace, 59 S. if. 441, referred to ond distin- 
gubhed. Meld also, that the tliird defendant, tbo 
adopted son of tho plaintiff, took an interest under 
tho will as grandson of C. Per Subbakmakia Attae, 
J, — -As reganls item No. I tho words from ' sou to 
grandson ’ were words of purchase importing a grant 
of absolute property under tbo Hindu taw and tho 
sons took an absolute estate. Having regard to tbo 
statement in tbo will that tho testator formed an un- 
divided family with his sons, and also to tho fact that 
in disposing of the income and corpus of items NoS. 

II and IU ho had used the expressions, ' iu equal 
shares ’ and ‘according to their respective shares ' to 
indicate a tenancy in common, the devise of item Ko. I 
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TTm nrr iiAW— WIi.tr— 
withoMt locti qn*Iifjing woTdJ ftent *T»Jeiife 
c{ to intention, tbnt the <oiu tbould tele «a % IlindB 
coparcennij woUi right* of rowrDrship Tb* /onrth 
defendant therefore noU clura no tbue in item Ifo 

I Jogttvor Sarax* Dio e Ra» Cleeif Dott, D 
E 2$ I A 37,iefen^to»nddi*tvngQi»bed hofd 
furlktr, that as rewds items Kov Hand III the 
eons took an intemt in the income onl; as tenant* to 
common. The gift of the income uemg So equal 
•haret and not limited to each sen for his life, the 
share of each on his death srent to his r e p res en tatirea 
The fourth def«idaot therefore took the share of itef 
hoshand as hie heir The dirisioo of the looonc 
among thoserabtled irill Boteeaae aotit the (>ii>e/or 
the dirKios of the eor^a arrlres iriueb frill not he 
*0 long as any of the ame of the testator ri alire; 
J7e/<I altOi that a* regard* the eorjiBe of items Ke* 

II asd in the rord* is the aill ■ mj own graadsoai 
being raj' eons’ tous’ loelode a graadsoo hj adoption 
and that therefore the third defembot took an equal i 
ahare *ith the other tiro graodaoos The rigl t of 1 
the adopted aoa isanalogoo* to that of aa appomtae 
nndrrapomer giren bj the demor a* rrga^ the 
eifertnation of the gift , smd the gif t to an appotnteo 
niU he good, i! he h« a person in esuUare at U • tee 
Utor’s death. Ssi Jfoflraleo t flat dfassoolAi. 
I S St I. A S3 reterrmt to. ItTgotucir 
liUBr » llctrsnrc Niinn fl^) 

X.L K 23I£ad 363 
JTilf, ea«//*e/ie* ij/— oeeaireif 
fropirlui, foieir o/ oefovr ntr—n’orit 

tOi^irriDj ihialoli malt tj ttitijital Itrmt >*M 

loto^/tr o»ly If/i ttfa't—Dinu, tffiel g/i »i** 
ittuiii art ta esirteaee al Ittlaltr't dtalk-^ 
Prapertief acTtlied hj a Tllada. who hsd loWitcd 
AO ancestral propertj. ont of (ocome deneed bj 
him >n Oorenuneat eernce on hu •ell acqouitmo 
and h* Am complete power of dirpottion orer 
^m hj snll or otlwrwne to the prejndise of hi* 
male iMoe Where tome terms of a wiU appamtl j 
gire an aheoUte Intemt, bat tnbscqnentprotwions 
show that onlj • Ufe lotcteit was intended to 
he giren, effect will be giren to the lalention ot 
tie teitetor by catting down the effect of Uio former 
worde an t constming them as conferring a life rstato 
only IVhen in makmgaptorisioa for bl* eon*, the 
testefor turs words which, if itnctlj coostraed, would 
gire them only a right to be naintalaed ont Of Ibe 
income of eertaia moreable and imiBoreablapropertMo. 
but fahteqaeat portions of {be will rvfmwd to fbem 
ae ‘doners ’ and directed each properties to be banded 
to them on coming of age —dfelif, that the eoa* weiw 
giren a life ister^ ig anch piopcrtiea When a tee- 
tator after girlngalife interest in certain properties 
tohis tons dmmd the rreidoe *iD fsTonrot thesiale 
tonu of the eons, each fsme fading, lafaroiirfif 
female uene and that agun falling, tn faremr ot tb» 
grandJanghtert br hii danghter ' and whe« at the 
twtetoi’s death, there were no grand cluUreii by bw 
tons, but one of hi* danghtrre had tern danghtcrs ahre s 
— ITcld, that tim tone did not tale the reiidae at on an 
intestacr.bnt that it wea taken hy the two danghtere 
of the daughter, who we« then alire SoxsscaDUl 

SleiiiiUA e Cassx Btssir Sosi (1905) 

t Ii Tl 29bl»d 386 
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dsorslrol proptrty~-Trait 6y iiifothtr 


—Trait Aet OJenS^J.t 6— JTiH— £«eel»r»— 
Xegaftee — AHinSn,whabad a aoniirlag jointly with 
hi^ iSBilaa will whereby he appointed his ton as heir 
to bis wbete property, which was anceetraf, and also 
appointed tmsteee In order to administer the property, 
until bu ton should attain 21 year*. Tlie traslee* were 
eoipowmd to take the whole of the property Into 
their possessuJTi ITild, that the appointment 
of traetee* sraa roil aince at the moment of tlio 
tosfatmte death the whole of the property became the 
property ot the son JIi li further, that no trnat was 
created by the will hecanss the property in qncrtion 
was not one transfeiabte to the bcne^eiary Certain 
icgacics wen dcTMcd by the wilt to reteiircsof the- 
tesfator and others UttJ, that as tbe Court had 
held (hat tim appeltante were not raliity appiointod 
esacuton, the (cntec* were not topretented by them 
andno dcctantian eontd be^maile a* to tbe vaiidity 
orotherwba of (b* legieie*! Usuut Csrtrstr 
Bu Uswt (1905} . , L ti. B. SB Bon. 851 


ITiIl— Coartmrfio*— datlenty 


to 


. - . - .'atid— Oi/< BOtrte iat^okten-^-TtUaef 
or «etes(a«y— .Vafac* o/ tnlerttl teles If took 
I deayl/er— Do^iter w<li oaftral clilfron aid 
daiftlor seitl ado/fti tki'd—Priftreilial nylt to 
•alert/— Ifeesisy qf “/» srlesi aid wloee ri- 
t/ecfir* *ose Ifin dimr aid Itjieali fie sene’' 
—Lfntfafio*. worde ef—iriefltr tl* nil dt/eetire 
yor wdaC q/oysnsro! adsitsu/ro'er,— A testator bl 
I ^ WUl antboriacd an adoption la a tnanner which 
j in* suit bronght by Ibe idopled ion -wa* heUtobe 
■ inralid nader llunla Law By tbe same Will he 
I further directed ■■ hu exKoteta and exentnz and 
to pay ont of the iDconte an4 intemt of bu 
estate and eftects monthly” certain espeowt ■'and 
inreel the rtot and rendne . in Dorrra* 

mcntaecnnlir*” and hedeclaiml 

that ** in CO caM was snch adopted son to bars or ex* 
emse any control or domimon over hu nteto and 
effrotenotil iha dathof hi* wife" after which orent 
fbeeseenfon and trnitec* wera dlrecfed ”to make 
OTcr tbe wboie of tbe Ntete and effects .... 
. to snch adopted ton , . to whom and bis 

beic* be bequeathed the same'* Itifdi that thu 
amooDled to a present bequest to the adopted son ac 
compamed by direction* to aecnranlato and restramts 
on entoymeut and possession both of which won!! 
probably belieMto be tarohd beyond the dste of* 
majority of the adoptCil aos Tbe Will farther 
dirwted that ” is ease acne of sach adeptod aoo* 
aommghu wife <7 . . ssrrinnghu wife 

and JyiBgnsdertbeagecf 19 year* without leaving 
a SOD or sons, bu eseentor* *£0015 make over and 
divide the whole of hu estate both real and personal 
naio aedbetween hudsngbter* in equal eharro to 
whom and their mpertira aone be beqaeathed. the 
tome ” jffeM, that this wa* a valid gut over to the 
testetor'e dau^ter* 1 and that the gift to the adopted 
amt having tailed Va» danghtert bNome entitled to 
tin estate absolutely and in eqnal shares the word* 
" and theu irrespecbre tons " 10 the abore danse 
being words of limitation and not of purchase. A. 
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HINDF LAW— WILL— 
prelimitiary objection, viz,, that tlio snit was dcfoc- 
tivo for want of a party representing tlio estate of 
tbo testator, was overmled as all the parties, who 
could by any possibility have an interest in the estate, 
were already before the Court and tlie plaint asked 
for administration only in case such relief wore 
deemed necessary and the Court iu tliis case did not 
deem it to bo necessary. EASEEStoyET Dassee «. 
PREifitosEr Dassee (1905), 

8 C. W. isr. 1033 

Cpnstrnction of loill — Gift over — D«- 

jasancB — Testing of corpus in alegancc — jExe~ 
etttors and trustees, position of — Adoption-^Adop- 
iian of sons in succession. — IVlierenader the terms 
of a will the corpus of the estate was not to vest, 
■until tho happening of a certain event, it would 
in tho meantime vest in tho heir, and on the death of 
tho heir (intestate) it would dcvoho on his heir. 
Executors and trustees of Hindu wills executed before 
tho 1st Septemher 1870 are merely managers and 
no estate vested in them. Sarat Chandra Manerjee 
V. Blutpendra Kaih Uosu, I. L. 11. So Calc, 103, 
followed. A clause of defeasance in order to bo 
operative must contain express words of necessary 
implication of a gift over to a definite person, Tho 
implication of a gift over to a second adopted son, who 
may never bo adopted, canuot prevent tho widow 
of the first adopted son from inheriting tho share 
taken by the latter. Where a Hindu gave authority 
to his widow to adopt sons to him in snceession, 
her power to adopt a second son would terminate 
on the first adopted son dying leaving a widow' in 
whom tho estate became vested. Bkoohunmoyee 
Itelia V. Bamkishore Aoharj Chotedhry, 10 M. 

I. A. S79 : 3 W. B. (B. C .) ; JPadma Bhimari Dehi 
Chotedfirani v. Court of Wards, I. L. B. 8 
Calc. 803 1 Reshav Bam Krishna v, Qovind i 
Qanesh, J. L. B, 9 Horn. 91 j Thayammal v. j 
Tcnkaiaraina, T, L, B, 10 Mad, 305 : L, B, 
14 J, A, G”, and Tara Churn Chnlterji v. Saresh 
Chtinder Mukerji, 1. L, B, 7 Calc. 122, followed. 
AaiUETA Chabax Sex v. Kaei Das Sex (1906). 

1. L. B. 32 Cttlc. 881 

Construction of mil — Efijuert io a 

class — TTnhorii person— 2’rimary and secondary 
irdenlions. — ^Licre is no rule of Hindu Law to tho 
effect that a gift inter vivos or a bequest to a class 
of persons some of whom are incapable of toking by 
reason of the rule that a gift is valid only, if it is j 
made to a sentient being cnp,ahle of taking, is void j 
also ns regards those wlio arc iu oxistenco and I 
capable of faking. Tim analogy of the rule of | 
English law laid down in l.eake v. Bolinson, 2 
Mer. SSS ; 16 B. B. JOS, in connection with class- 
gifts infringing the rule against remoteness does 
not hold go<Kl. When* a bequest to a cla<3 sloes not 
effeud against the mb* as ti pcrix'tuiiics, the only 
question is, whnt was the primary and wlcit the ; 
fecoiidsry iutention of the te>{n{or. In tho case of a 1 
gift to a doss consisting of eUildren or dcs'teadanfs, { 
fromo of whom cannot take, tlie t«tator zany be con- j 
ridered to liave a primary and a secondary intention j 
his primary intention is tiiat all members skvil take 
end his secondary intcatiou is that, if all cannot 


HINDU DAW~-WlLIs~continued. 

fake, tlioso who cau shall do ao, and the general rale 
is that those members of the class take who are 
ctipablo of taking at tho death of the testator. In rc 
Coleman and Jarrom, 4 Ch. 1). 165, referral tO. 
Where after giving prior life estates tlie testator 
beqncatljcd his properties to his sisters’ sons, “ tlmt is 
to Bay, their sons, who are now in existence as also 
those who may bo born hereafter ” in equal shares : 
Reid, that tho secondary iufeutiou of tho testator ns 
dcilncible from the several clauses of the will n-as 
that at least those of the sisters' sons, who were iu 
existence at tho time of lus death, though not spccifi* 
cally named, wonld take and such intention shonid 
ho carried out. Bai Bishen Chand v. Asmaida 
RoBr,I.L.B. 6 All. 5G0 : L, II. 11 L A. 164; 
Rnrdey Rarain v, Beoder Perkash, L. B. 11 1. A. 
26 ; Bam Lai Set v. Kanai Lai Sell, 1. L, £, 13 
Calc, CCS ; Srinivasa v. Landayztdapani, I. L. B. 
13 Mad, 411 ! Bai Rishori JJasi v. Balendra 
Rath Sircar, I, L. B. 15 Calc. 409 ; Bhoha Tarini 
Belix. Peary Lall Sanyal, J, L. B, 24 Calc. 616 ; 
Manjamma V. Paamantlhayga, T. L. B, 13 Mad. 
393; Mangaldut Parmanandai r, Trihhvcsndas 
Rarsidas, I. L. S. 15 Bom, 652; Trihhuvmdaz 
Biitfonji Mody v. Qangadas Tricumji, 1. L. B. IS 
Bom, 7; Rrishnarao Bam Chandra V. Benahai, I. 
L. B. SO Bom, 571 ; Khimji Jairam Rarronji v. 
Mararji Jairam Rarrorfi, I. L, B. 22 Bom. oSO ; 
Cfordhandas Soonderdat v. Bat Bamcaover, I. L. 
It. 20 Bom, 449 ; Advocate General v. Rarmali 
Bahimlhai, I. L. B. 29 Bom, 433; In re 
Moseley’s Trutts, It Ch. D. 553 ; and Pearls v, 
Moseley, S Ap2>, Cos, 714 ; rotctrtxi to. Bojofnoee 
Dassee v. Troylukho Mohiney Dassee, I, L. B, 39 
Cafc, 269, not followed. BiEvaAnATi BvKStAX'yA c, 
K.m.1 Cuaeax Sixgh (1905). 

I. L. E- 32 Calc. 832 
. E.C, 8 C. W. N. 749 

Will — Devise — Raiure of es'ate devised 

— So presumption that it is of limited extent 
only. — Where a Hiudn gave by «ill all his pro- 
qicrty, movasbloand immor'cable, to his mother with 
a direction to her Ut feed and clothe his widow so 
long os she should remain under her cotitro! : Held, 
that such a gift did not confer a leis csttfe on the 
mother tb,an would haio been conferred h.ad ehe 
been a tiule, t.e., an absolute estate, and that a 
bequest by tho donee herself by nil! of nil the pro- 
crtics so bequeatisej was a psod and \.a!id 
cquest, Iu Hindu law there is no presnniption that 
a gift to a motlior ns euoli confers a iimited estate 
only. Snell a presumption exists only in th** case of 
a gift or devise e? immoveable property V> the wife, 
Mahomed Shamsul Rada v, Sheirakram, L, B, 2 J. 

A. ",and Anitaji Duitatraya %•. Chandrali, J. L, B. 

17 Bom. 503, dislinguishoj and explalmd j .lf«rr »>■!- 
mat Roll any Roer V, Dtehmee Perstd, 2i W , B. 
395, and JBholto Tarim DetfU v. jPcirv leall 
Sanyal, J. L. B. 2i Calc. 616, follow el.' Atrt 
Knisijx.v SfficsK c. Saxj'a«i Ckcjev Sxucis Axn 
AXOMEK (1905) . . I. L, Jl. 82 Calc, 1031 

&.C.0 0.^.17.781 

— — - WiU cf a Rinde—Co»tl'rcii.'in,pr'z~' 

eiples of—FcvT0nodtfigu3ia—Alcp}{on a easJtiioa. 
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3nin>TJ LAW— TSriIilr-<8»ef»J«i | 

lo lahtj—TTi/t, Hi»f» ' 

{•r»rt*>4<i c/, a<i<i S<k><« nt'tatt <« il ktft •» 
tit»J~S!rHiait~Etiaffrl <»> «?«<»## ptrtaa ti» 
fatitnfo»~IlaU,'aa tb* mutarttOD ot « WB\. 
■nncTer i»Wb» i>ft»ncU«orfpKipprtiM Vln "br Um 
t<*UiMM»p»r«e»«*»i 5 *aS» to »bOBi be sUefel 
(bej cere e{>Mi£^lr bet^anUtel. tbst the tntotor 
•tfcatec*! ee e toeu bu depoviitott tKet ibere vm 
■ tube eueilcpt'ca thki penoa ubU eon, eni that 
Uiaii vee Vm coeiitien oe « Vtb tbe Iv^ereV 

taim «ie caade. Tbe fnaciplrf fit eonetnctiMi 
deOiicibte from iba efiUieritio ere (I) That tbe 
itecuMB u neb caee e{tbi(a«(eninQ*tdcMDi)ea 
tbetenruoftiiatntomntorrdaraamta, -nbVb we 

■in (leettMKi, ^2) TbeSthejrotuxaaeet tee U>n<leU« 
uaube bept Id DUbd iseadnveonaf to carry oet 
tba utrshmioftbe taUior»a4 teit it ti not eafe 
toepplyibeKogijteptiaeiplre egsinet beMms 

ducu>satobecnaiit<awpr«i:«iieat\,a »ac1ieaae<t *‘>‘1 
(a) that if ea ea laterprctetien af the dneomest it 
apj>esratii«ttbeSbteet»Xtef tli* ieatator wxt teat 
t:»fislS)iBcatci>re7toiS4aa2ifieati<RL«aa k eeadt 
txm pree^eA to the beqaret tobtsg tSret, tbm tli* 
lepteeeeoisat tala tt>e eeqaeat. BDim the nadituo 
belalfUed Sat if It appwn ihat it vu tee latea 
tuwef te»H*tatoribatu>elecatre ibeiii tele tee 
be3Be>tirnno:t(<eeftett«&diti«i>aa.lttic beqaeat 
erMwadetowUcaCee tiMiSeaOL thee thebeiiaeat 
wfUtelt MTwt e'W thnjh the eeadittfa be oet 
Ibebeqaett to tea teautar'evifeveelKU 
lateuttM to aoafer oa kn ahfe-alemt enlf 
JArtoMeel ffeareei r jlecefreei, £ X i7. 
M 7, epplied. k peren. *ba fleeted te take 
ft legaey tudet tee WiU, weeeitoppad tr»neatt>Bs 
tXB ft Vt'a eostno to ita pTortema. aibaa 
u.e party eeegkt to be eatoppAl vw ii poeeaaewtk 
'tbepn^ aaiertiss eech eatoppel coaM oeteoeceel 
rrtteoet prang; bit een t tJft rmoOK !><£ 
JKWim e Suiab Cai»B»t Dat O^V 

a c.w.»r.ao? 

— — — CarffWlerrdiMaiWMaJaw rf «■ «r«I 

yt/h— Jeierjeeaf rfie/eerJ ij ci/t— IVereoetiea 
Cf *fM»<r«w»f — TntU Att fit gf JAi?/ 

« 92~Tr4ttftTffrrt>ptrlj JH {If a/- tSSS^.e 
12^— £>ailft A ffttoo eadoie breagto a fttit 

^uEJt tee eiecvtor «f bet bBibftCbl'a anQ tee « 
drcl»nt»iiterlfi>««a< the iDle eirB<r eC • bOftMv 
ariiKk ana pa (cbMeii is bee aa»e by tor lubanii 
aai*k«b «aa efttoeqaesQ} otbevenae 4inoMd ot 
by tor haibaod >4 bl* «eill Sill, that toe pUin* 
tiff bad not eitabtebed tor tule to (ha bnoae and 
•ttaSteeiirpoealbj will waa nilid. JlenTi- 

«ooe PrssaoTiic DftTkt, (191A) 

Z. L. ^ sa Son. 800 


TTTWnn ■WIDOW'S EB-MABBIAaE ACT 
taev OP 1656}— rogt;»»ed 
efteeaceptleBaraferradtotnA i ot iei XV of 
ISSA ftod tee(«eDBtIeJtonfr«ejBet<rit!i«Ua<liD; 
tor rft-toarrlage Ckamar San t Parti, I X>. 

F. S 6 Hem SIS, KfenaA to aol teUemit 
LannvisA SuitoUXft e Sira SaeivAurasr 
(1905) .... L Ik ». 2a Mad. 425 

HOMESTEAD LAUD. 

Stf Btsoit ttsxscr ACT. 

nvKvi. 

JMn if to 

iiweayp//-/#*— C»»e»rr\oa— Urariire rf Jjmoyre 
~A drawM of a laat/eoegliipantly p» jing to » ftrreng 
perMo b l^ble fiir ooanninQ aail the ffieseereof 
Mnti^ea peyabU to the JtwfOI ovsrr Sa t&e fait 
anoeiat of (be iraJj Qaarrt Jfar SsmSC'd< 
ee«e Xjitk»i*afaj*%, I £. i! IS 3lam.g70t 
Ptotarerf ff»M <f Ce e Cewetoir A'alieeal 
jySMmfitt Dtranf, i X 3 <2 S fST, tollerrei 
aasoLem ristme Hehioo (lOOS) 

ec.w.TT eu 

HTPOTHECATIOBr. 

S<* UofttSiCS 


IDOL. 

Srr C>m J^oCTSTftt Com 

SerLtuntncw LL-E-SaCale-lSe 

ILiaiOAL QEATJPlCATlOJir. 

Stt r»>tt Cos*, a. ISL 

BOW. II.517 

-TVeal Orft fjrt XlVa/ iSSOJ. i Ui 

—Prtwrd e/dxlerify C>t>( Cmri PrOA— A da- 
dojul ot dtt'itn by ft ClTil Onrt ptoafneitba 

pl^otiS, ftf ft iftolare Ot rewead for aemDs tto eftig. 
meoeee eg hia entseaeet wUhoat asUesti&r, amonatf 
to fto fttiropt to (‘Vtoift aa lUegftl gefttiifftbea witeia 
a. 191 of tea IVoal C^«. £eisr<«* o/ r 

Petoee Saloi, I, U B a ill SSI. fcJlowsJ 
Qtfaa-Bmfrtti t.B0maiS*,J Ji, X S JWaJ. & 
dutis^oiatoA SftTAS htosf l)tT v. Siemoft tJSCo). 

X. L. R sa Cftio. zaa 

8.0, S 0. W. N. 647 


lOUDD WIDOW’S BE-aTABMAOS ACT 

Civopissex 


’ ■ . . A &— «Kf»r. rfanamaft tf-~ 
Xffifi t/ri marmeft 6* rtylfr e/ taientiac* oe- 
•**{“ ''■TM'nesr— The ri^M at s 
Hmda widow, who wmamaa dartag tlie btouwe 

ofb<t«oB,tor!rrr^I)yi«bmbuMtothe ftiue^ 

pttrpertj of »ackaTOo»b„ar»tli.bnet«KhS»»Dy 


rAfaro'VEABz.B pbopesit 

.SrrDMnmi I.XkB.S3 CaJte 631 
ffet J»in>imo9Z.ZkB SSCalc 603 
6 r»I,STrr»i Pat«t 
St* I.Ticmno'r « X. L, E. Sa Cala. 4S9 
See LiKirertOjr Act, aa 8 xn if. 

r£i.B.S7 AlLAeS 
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impabtible estate. 

See BtoBtr La^v . I. D. E, 27 AIL 208 


IMPEOVEMBETS. 

See Daiidioisd ahd Tenant. 

1. L. E. 28 Bom. 680 

Calingula coKstructed hg Governmeni 

— Il'ecessarg effect to cause teater to flood plaintiff's 
lands — nights of Government in connection tcith 
the disMluiion of teater — Limitation Jet (Xv of 
1S77J, s 24 — Continning torortg. — In ISSSa calingnln 
was constrncted Ly Government for tbo pnrposo of 
redacing the flow of wafer into a tank througb a 
cliannel. Hie necessary effect of the calingnla would 
have heea to canse the water diverted from the 
'channel to flood the plaintiff’s land. To obviate this, 
a small drainage channel was formed by Government 
to carry off flic surplus water. Tlainflffs contended 
that the drainage channel was not siifiicicnt to carry 
off the water and that the water which flowed over the 
calingula stagnated on their lands and made them 
unfit for cultivation. They prayed for a mandatory 
injunction directing that tbo calingula be blocked up. 
JTeld, that they were entitled to tlio relief claimed. 
Government have tbo right to distribute tlio water of 
Government elmnncls for the benefit of the public, 
subject to the rights of a ryotsvari land holder, to 
whom water has been supplied by Government, to 
continue to receive such supply as is sufficient for 
his accustomed requirements. But tho rights of Gov- 
ernment, in conucotlon witli the distribution of water, 
do not include a right to flood a man’s land because, 
in tho opmion of Government, tho erection of a 
work, which 1ms this effect, is desirable in connection 
with Gie geueml distribution of water for tlio public 
benefit. Tho fact that the opening of tbo calingnla 
was necessary for the protection of the tank, and tbo 
fact timt there was no negligcnco in the construc- 
tion of the calingula — so far as the calingula was 
concerned — did not deprive tbo plaintiffs of their 
rigid to Lave tiicir property protected. Even if Gov- 
ernment had heen empowered by statute to construct 
the calingula in question, it would be for Government 
to show tWt they could not exercise their statutory 
piowers H itbout injuring the plaintiffs’ lands. The 
position of persons acting under statutory authority 
discussed. Meld, also, that flie injury was a con- 
tinmug one and that the suit was governed by s. 24 
of the Limitation Act and ■svas not barred by limit- 
ation. SASEAIiATADITEWT PnUAI V. SeCEETABX 

or State toe Ikdia ik Cotocie (1905). 

I.li.E.28Mad, 72 

— — Water-course — Construction of neto 

channel — Trior to construction teater flotoed 
naturallg or percolated icithoui definite course — 
Material alteration. — Plaintiff sued for an injunc- 
tion to restrain defendant from making or using a 
water channel. Prior to the construefioa of the 
channel, all the water that flowed from the defend- 
ant’s land on to th'" plaintiff’s found its way there by 
natural flow or percolation and was not carried 
down by any definite u ator-courso. Hie effect of 
the channel avas to collect water, which formerly 


IMPBOVEMElITS-coHcfaded. 

flowed from a largo triict of land at different point* 
in n definite channel and to throw it all into a parti- 
cular part of tho plaintiff’s channel. Meld, that 
plaintiff was entitled to the relief sought. Even 
though no greater quantity of wafer might evontnnlly 
ho carried info plaintiff’s channel than had hitherto 
run into it, tlio new channel effected a material 
alteration in tho mode of the passage of the water 
from tho defendant’s land into that of tbo plaintiff. 
Such a change plaintiff was entitled to object to. 
Vexeatagiei V. SlTJDDUKEisnxA (1905) 

I. L, B. 28 Mad, 16 


INAMBAB. 

See Ekdowmbnt. 

See ENHAttoEsiEKT OP Eent. 
See Foeest Lands. 

Sea Qeants. 

See Lakd Eeyektje Code, 


Land Tevenue Code ’(jSomlag Jet W 

of 1S79J, s. 83— Grantee of Loyal share of revenue 
Or of soil — Mirasi tenant — Lnhancement of rent 
— Sheri lands —Contractual relation — Usageofthe 
locality — Enhancement to he gust and reasonable. 
— ^A grant to an Inamdar may bo either of the 
Eoyal share of revenue or of the soil ; but ordinarily 
it is of the former -description and tho burden rests 
on tho Inamdor to show that he is an alienee of tbo 
soil. Where an Inamdar is alienee only of tho land 
revenue, then bis relations towards those, who hold 
land within the area of the Inam grant, vary accord- 
ing to certain well-recognized principles. If the 
holding was created prior to tho grant of tbo Inam, 
then the Inamdar ns snob can only claim land- 
revonne or assessment ; for ho has no interest in tbo 


sou in respect of wliich rent would bo paid ; but 
if tho holding bo later in its origin than tbo 
Inam grant, then the lauds comprised in such 
holding would bo tbo Sheri lands of tbo Inamdar 
and ho would be entitled to place tenants in pos- 
session of them, even if only a grantee of revenue. 
With respect to tbo latter class of holding, dircet 
contractual relations would bo established between 
tbo Inamdar and the bolder. If no snob contract 
c,an bo proved, recourse must bo had to s. 83 of the 
Land Hevenue Code (Bombay Act V of 1879). In 
the absence of satisfactory evidence of ngreemimt, 
the rent is that payablo by tbo usage of the locality 
and failing that, such rent as, having regard to 
nil tbo circumstances of tbo case, shall bo just and 
reasonable. In a suit by an Inamdar to enhance 
rent of Miras land, it must be determined whether 
what was paid was rent and -irhothor tho Inamdar 
has a right to enhance as against one, who holds on 
tbo samo terms as tbo defendant docs j tho test is 
whether there has been any and what cnbaneomontr 
according to the usage of tbo locality in respect of 
land of the same description hold on the samo tenure, 
Bajta V. Baekeisesa Gasgadeae ( 1' 05). 

I.D.E.20 
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IKCUMBBAlfCES. 

5ee EnDisCB . Z, L. 17> 33 C«l8. 710 
SuSilSTOBABBIlUSOfE*^^ , 

l.Ii.B.a2Cttlt! 8U 
S«a Sks to* Aissrts 0» 

1.1^11.33 Cftlc.ST 


INS01iVIJIICY--<8iieJu(f«J 
a4 ttlerim preUctloa, tl)0 pnctica i« to postpoaa 
ill* gKraoi* of oppo»5t on, nahl the htiring, aiiloj* 
tiMgtoaBdtiefOtatrBnlor bad faith in resnoct o( 
tbs oppocias creditor’! pariieobir claim, tx tbs 
ViTTESOf DlNS»ll»lX»ln UtTLllCK (1005) 

8 O w. K. 221 


UTDICTSIENT. 

Stt CuiBOE. JjiniTMt to e* AtTMta- 

TIOVOF . t Zo B. 93 colft 22 


See Cock Tkss Act, e 7. 

9 c.'W.N.eao 

Set Ei«t5tr*t 

S»»I'»soi,TMCT . 8C'W.N221 
See Liawaso i'»D Ttust 
See LnuTitios Act. t i2 

X Za a. 37 AU. 400 
See ilusTSSiac* 9 0. W. JT 1073 
See liCiMScs 9 C. 717 K.OtS 

XL. A. 33 C(tle.e97 

See Sncmc Siutr Act, t 51 

90.1^.K.e7 
See Tsiss Miss. L Ik A 83 Calc 401 

. ■ ■ I- - ■ a»3 aii-’-Olelmeliaie-^Oefi' 

polio* tnfamfattalUSele tif 4S°'^I)eerti —\a 
a fait foi aa la^noction to testma the defeodsot 
from QbitractinE Ihe aoees) of light toil ilr to fbo 
plaintiff'! Kindav! the firat Coart granted an in 
junction iolelj’ on tbe ground tbat tha defendant i 
new budding left the ptamtiS with leutbaido* 
of light, and dupmocd with aaj fnctbcr eridmce 
On appeal tbe lower Appellate Court metsed the 
demo os tho gtonud that no erideake bad been 
eddneed (oahoa that there waaadimsiBtimtof light 
J?Wd, that both the lower Court! were in error asd 
that case must bo remanded for tbe detennmatiois 
of tbe following lonet — (t) lias tbein been a 
dimiaubon in the quantity of light and air wb eh 
bas been accustomed to cuter the windows of the 
plalntdT! bouse duimg the whole of the preenpUro 
jenoJf (2) If ao, has there been a pmatson of 
light aud air euSLient to tender occupation of tho 
hocse nncomforuble? Caoraun UonastaL « 
Z.uxn'HJt Sncaxxv (1903) 

1. Xk A S8 Soa. 707 


INSOLVEUOY. 

Sse Pai sarnos . L A D. 27 AA 1 

larolresej— ApplKwIioa^OP tei tt^ 

ier>m profertiOH—Procfiee —In appiicatsona for 


— , /ermfie/ioa o/ lie JTiyl 

CaarU-Ofdtr t/f JeteUiMt Caerl, i^_j!i/?«ifal iff 
n,tl Ce^rt—Seit o» trier far eoite acardid 
b» /oeolceaeii Co*rl i/ asaislaieohle— Cieil Pro- 
o«4«ro Cod* fAet SIV ». 24i-Iiiii.(- 

ol«i\Aet(Xror lST7),8el XI, Art 133—1*. 
(erett—Anorderef the High Court in tho errrcuo 
of iUinaolTenef jurisdiction ii a jadgmestof tbe 
High Court and a tuit baaed upon neb order b 
maintainable, in fia nuffar ef Coadoi iTerrsa- 
rfo! f'A'orsraior C.A TenerJ, Jj S IS I A. 
SS6t e e I t. n 13 Bar*, S30t and AtUt- 
sMav Dtieei t lirrry X>eet Vrtl. I L. S 7 
CaU 7Stt e # C. A A SS7, rrf.tml to 
dacha *o>t lagnrmM by Art. 122, ^ch. XI of tbo 
XtmiUlion Act. Tbe nlaloliS ned to rMorer the 
omonnt of costs dee nu&r an allocatur iasnal bj the 
Begiatrar et this Coort on the 7th ot Septenber 
1902 IB respect of certain ooata o^iered op this 
Cwt la Its iBsolTracp Innadictea on the lit of 
dune 1573. Tbe order did not pmnJo for payment 
of intemt Utii, that the phintiS waa not 
entIUoJ to intomt on the amount AnosA Pxt> 
ast> Baattni e Xoso Rnseit Bor (1905) 

8 0 77. k. 853 


IWSOL VidRT 

■ — — l**eXetnr$ qf jaifjneaWrS/or— 2*. 

ceaerr appaielrS, let «« order o/ <fi/c4tffy»— 
JpplKtliaH if ertiilrr it exfnte Seeree if 
arm! tj ttnltetl—XlottittneiiUlg —S epplud 
to tho ^mrt of a District Moniiif to M dxlsrnlae 
insoWent. After notice ti> hia cieditori^ anosgit 
whom was the present petitioner, the bo'der of a 
deciTo acainst 3 the District Mnnsif passed aa Order 
declaring 5 InMlTent. A receirer w as appointed to 
t<t« charge of the InsolTent's properties and he was 
put m pottemon of all ot them excepting two items, 
one of which wax not ineludod ta the scWule. Tlia 
reeeieer coslued assets and made distributions among 
Ox Ciediton rot tied, bnt no oriher seas passed hr the 
Coart alber dwhargiBg or relanag ta dtederge 
the insoltenb Tbe present peDhoser tbea aj^liof 
to the Court for tho arrest of tho insolrKot in tie 
cntioa of his decree t— XTrld, that in the ctreum 
stancea tho tnuli-eut conld not be arrested. It an 
insOirent prereula the receircr from obtaining 
poesession of bis propert cs or if it subsequently 
franspim thst ho hits committed some act of bad 
faith, then tbs Court may refuse Ins discharge, 
ander a 333 of tbe Cede of dril Procedure 
A'lsUr.tiia! in cneb a case It irnght be open to 

I ereditors to apply toesreote th«r d’cretu. ftuUT- 

I atreanu BzsTaasuuTA r bwnirM BuTicssy. 
1 B*initr (UOS) . I. A A 28 Mad. 153 
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INSOLVENT ACT (U AND 12 VICT., 
C. 21). 

— — ■ s. 7 — AUwhment under garnishee 

order — Debt in bands of Sieriff' — Rights of 
Official Assignee as against attaching creditor . — 
N> on on attachment nncler a gnvnislice order, handed 
■over Hi, 200, a Bum largely exceeding the amount 
due by him to the judgment-debtor, together rvith 
R83-9-0, the costs of the execution, to the Sheriff. 
On the following day, the judgment-debtor filed his 
petition in the Insolvent tlourt. Upon the QlEoial 
Assignee claiming 31399-12-9, tliat portion of the 
sum in the hands of the Sheriff, which tvas admit- 
tedly owing to the attaching creditor; Meld, tho 
title of tho Official Assignee must prevail. I’ho 
payment to tho Sheriff could not ho treated as 
equh-alont to a payment to tho creditor. It was 
really tantamount to a payment into Court. Tho 
fact that a larger sum was paid to the Sheriff, than 
was actually owing, showed that such payment was 
made for the purpose of getting rid of the attach- 
ment, and not in satisfaction of tho debt. Tho 
property in the hands of the Sheriff must still be 
considered as belonging to the insolvent, and there- 
fore as being vested in tbo Official Assignee. JVe- 
derich Peacoch v. Madait &opal, I. D. R. Sit 
Calc. 4S8, and Krisnasawmg Mudaliar v. Offi- 
cial Assignee of Madras, 1. L. R. S6 Mad, 
(?73, followed 5 Ea; par/e Rillras, In re Ourtogs, 
17 Oh. 1). 653, referred to. JmiAKD v. Bajichasb 
(1005) . . . 1. L. B. 29 Bom. 405 

a. 86 ~MtUering of judgment against 

insolvent.— Sembla that there is no provision in tho 
Insolvency Act of 1848, which imposes upon an insol- 
vent, who has obtained his personal discharge, tho duty 
of disclosing to tho Official Assignee that he has 
hecomo possessed of property since tho making of tho 
order of personal diaolmrgo, consequently tho non-dis- 
closure hy an insolvent that ho has become so possessed 
of a house cannot be regarded as a fraud either on tho 
creditors or tho Official Assignee so as to render 
8. IS of tho Limitation Act applicable. S. 80 of tho 
Insolvency Act is permissive and provides that the 
Court may enter up judgment against an insolvent, 
if in the circumsfeuices of tho case it shall think fit. 
Semble, therefore, that following the rnlo of practice 
under the English Bankruptcy Acts judgment will 
not ho entered uq) against a bankrupt as a condition 
of bis discharge, unless ho has an income more than 
sufficient to keep his family in the enjoyment of tho 
ordinary necessaries of life. Anntri, Kaecej£ S.tiiin 
r. OmciAh Assignee op hlAnKAs (19 '5). 

I, L. K. 28 Mad. 168 

INSUEANCB. 

See Mamse Iksttbance. 

L L. E. 29 Bom. 360 

Insurable interest — Rroperfg in goods, 

jiassing of — Contract Act fJM of J87SJ, s. 7S— 
Ascertained poods — Postponement of passing of 
propertg hg agreement. — If tho parties to a con- 
tract for the sale of ascertained goods agree that the 
payment for and delivery of the goods are to be 


INBtJEANCE— eoncilHde*!. 

postponed, the property in tho goods passes to the 
buyer as soon as the proposal for sale is acceptctl, 
and such passing of property cannot be put off by 
any agreement between tho parties. Per MACee AN, 
C. J . — ^If in a contract there appear certain terms 
from which, when they exist, the Legislature says 
that certain consequences shall ensue, these conse- 
quences mnst ensue. In tho present case alt tho 
elements necessary for a completed sale, such as to 
pass the property to tho buyer exist, and there is 
no manifestation of any intention to postpone the 
passing of the property. Tie buyer has therefore 
an insurable interest in the goods. But where tho 
sale is of unascertained goods and there has been 
no subsequent ascertainment or appropriation, then 
there has been no effective sale so os to pass tho 
property in tho goods to the buyer and he has no 
insurahlo interest. Bbij CoOjrAnEn v. Saeasiandeb 
Eibb Insueance CosfPAKr (1905). 

I. L. E. 82 Calc. 816 

INTEE,EST. 

See Banneb and Cdstomee. 

8 C. W. N. 746 
See Bekgad Tesanov Act, s. 67. 

9 C. W. N, 175 
See CiTiE Peooeddbk Code. 

9 C. W. N. 421, 460, 1064 
See HATir-oaixTA . 9 C. W. N. 693 
See IssoDTENor . 9 C. "W. N. 952 

Bengal Tenancy Act (VIII of 1SS5J, 

s. 67 — Kahiiliat, rate of interest mentioned in — 
Purchaser at auction sale, lialilitg of, to pay in- 
terest. — A purchased nt an auction sale in execution 
of a rent decree a tenure covered hj' a habuliat, 
which stipulated for interest at a specified rate : — 
Meld, that tho tenure being subsisting, A bought 
the tenure subject to the terms and conditions of 
tho lease, and was liable for interest at tho rate 
montioued in tho halutiaf, and not at tho rate men- 
tioned in s. 67 of tho Bengal Tenancy Act, L.\d 
Goead Ddxt CHOWDaar r. MAKJtAxnA Lae Dtrxx 
CifOWDimr (1905) . I. L, B, 32 Calc. 258 

IBEIGATION. 

Sec Uip ASIAN Owneb. 


J 

JAINS. 

See ETindd Law. 

JALKAB. 

Fishery, right of — Change in course of 

finer.— Wlicro it was found that a piece of water in 
dispute, which was nt one time a part of tlie bed of 
tho river Ganges, %yas still connected with it, 
although the counection might dry up in the hot 
weather, Meld, following earlier authorities, tliat 
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Am duvatel inter b»T5nf been pirt ot tbe lied ol tW 
0»iiOT. to4 tl * two bcitt? eoouectei th» plalutiS, 
wbo tod nsMsiathSKljMeatOiOK* - 

enbAeJ to tbs fieiia/r n^liU — 


1 the laid water 


1 Ifc n. 32 Calc 1141 


JOINDBR OP OHABQPS 

See CsoccaL Paoctsraa Com 

JOINT PAMIIjT 

See IIisiip Law L 1<. B 27 All, 18 
Z.Ii &.20 Bom fil 

SeeLilKtOBD AKD Tiil'TT 

I. Ij. R S2 Calc 667 

JOINT PfiOPEBTT 

St* Comt F«** let 

I h V 29 Bom. 18 

SffSiroe L*w 

I. ■ ■ - Ihifiitti 91 e/e«*» e/ Ite ee tntrt 

if eMre#— Jv'/ ft^rtterirt e/ jumI foutmtt^ 

Farm e/deeree— ■AYlieretertaiaof tlMcxiraet*©! 
immoTAble property had beea prereated lip aoiM ot 
tb« Ollier CO wocei from exemuBf (heir te^ ngbb 
» Ttrptti of tlu point property, it waa Itld Uiat ttie 
diipoeiCMal eo^wnm wereeotitUiU a deoreatliat 
tbey abonld b« reetoroil to jocot pouew oft of tl« 

? i»ot property, and sot reorety ta a decree decUriog 
belt ngbt to Jo St powMTioa. Sha>r«* £«■ t 
S aroa Bn fTelkls A«b*, ttOi, p JX feliooei. 
TftUoitifCt r Poeifleal Dif/, / X J} J9 Cate 
10 as4£a>«4a Cieadtre T Salexot CkcfUn, 
TI'eeHj >’<»«. iSOl, p 4$. referrwi to Haw 
CzuBix Bit r Sxvxnaia iUi ('90c) 

X la B. $7 All. 153 

, - Seatmy arttiyoie/ preptrlj 

It oae of iUeo^rntrt—St’ntit e'ti* oHtr ro- 
eaten — form 0 / derree — Dpon tUe deatb of Uta 
tenant of laod, wfa <b m Aw property «f Poor 
yenoBjyoiDtiy, Doeof tbsco-tbarer* tMk poMemoa 
ot A» tenant • boUisg and eomineneed to eslUeate it 
himtelf The remaisisg ea-tbn ere bnagHt a nit to 
TKoeer po^ieu on - apparently aetsal pbrilcat pea 
KesKin— ot thice-qoaiteTe of Die tenant a bolding 
tins oconpied by tbe drfeadante. Jltld Uut tbe 
decree to wbicb the plain ffs were entitled was a 
decree declaring that tbey and tbe defendant wn« 
joint ownert of tbe land is diepste, andthattba 
pbuntiSi were, u each joint ownen, esbtlej to an 
account ot tlie proRts of tbe land Siola Han-t 
B«Xia,B<flfy .hotel rSM p iV, few y*/,, 
Stelat ▼ Jauar SSele/ lietHf tte/ee, I9Si 
f ]6d, and Bstmea Chatdiet Y Sileieai Clan 

din, hotee, 1901 p 49, refemil to 

SUi'otXotr SannSoi,} L. E S6 sss, 
diatingnisbed liOia Nils Siwas « Jai KatB 
SraoB (IMS) . . . X la B, 27 All. 88 


JOINT TBlAIi. 

Stt CniuiBit TtoctsrsB Cost 


amtlGlAJe VRQCSSDISO. 

Sm Cttarsii Ttectovat Coot n 395. 

SSI i«t> 470 . 80 TT. N. 1030 

See Litnr Ac^risiTios Act 

X I., n. 33 Csle 806 
SeePtSitCom at 101 15i> 19X ci. (2). 

8 C. W. N. 127 


— O/frare ta (leeeeree 1^— Heeieteic* to 

. . .eef 4 of eweeeeeioa— CVimiaet rractiort Coi* 

fJ{i r of itMJ, ee 4 (m). 47S—jMrui,rl,em-~ 
Cent rroe*'l*rt Code fAtlXlt a/ISS9;,e S39.~ 
IFbera (n an rxecntion case a wnmnC tor He deS 
Tery of poeeeeiion of bndf wne entnuted Jor eaat 
tiontoUieXaxir, who West to tbe epot, bnt was 
obetnctAl by tba oppotite i«tiy to tbe enit, and on. 
bu repoitini; tbe nailer, tbe Usneif held an enqnlrr 
under a. 470 of Ibe CidnJnsJ )‘rons3orr <'ode and 
•ent tba atneed to tba Ua^irate for tiul under 
a 166 of Ibe Penal Code yr.(d, that tbe Wjsaiclal 
pnceediDg ** In tba rase detensioerf when the 
Motuif easily deeide.1 tbs caie, there being no 
farther qneiboo InTt for detennisatiaii m to the 
rights of tbe part es to tbe «n(t upon which enJence 
cmM lure l«es JegnUy tihra, IbsttbeobetnebeB 
was nattberefoTobroogbt to tbe notice of tbe llsssif 
in tbs eenree ot a * JaiicUl prcefedinz,” and that ha 
had no jstieiiirties aoder e 473 of tbe Crinlnal 
Precedftre Code to hold an la<)n>ry Jfili Cukiw 
hloocwkt r BBtisoft npOS) 

XXA.R.82Cft}e 867 
• e.6C W.N,864 


— ' Jtiinot ffoeecifiep ’*— Xeeef ra 

peieyi, ooleaMor eei ip 7a*->Ca>tod'jr of femjite 
rlUi—Bteol ela n ny haitaad esd aiaiiltr^ 
Qeeetees foe Ciiif Ceaef — rroeeedisy Iffori 
l>fjmlfJUefnteelt—Oeder/erprunlio»foeper 
jerf bp t)u^e^f^ Ifeoietrefe ~An application va« 
mad* before the Piitnct hlagittrate on behalf of 
a (Bother for the reeorery ef tbe eaeSody of a female 
tbiU fr m her gTftndtelher O, who wu tberenpon 
called upon by a Uagutrato to ihow canu O 
dccbitd before the Brpntr Sfegutrato that (he child, 
had been already married to K The Bepnty 
Uegiitrate eiamined £ and O ■ndharingeoti*- 
hed hunirlf (bat the trikmege bad acCnally talro. 
piece, eobisitted tbe ceio for order* before tbs 
Dutnei Uagntrats, who d>«ni«ied tbe npplmtioti 
Tbe Didrut hfagiitrale npona enbseqncnt aoplica- 
l>o(i,ia which tbsetrry of tbs BSsmigeirejcbtlleagBl 
aafaln beWalocslinijuiryaiidcaraetotbeeonclneion 
tbsl O and S had, pren fsles endence before tbe- 
Itepnty JfftgTitrace and ordered their pmeecotion for 

n joty lletd, th t the alleged ottenca of petjnry 
notbeenbroagbtto the notice ot tbe Pidnct 
ilagwtrote in a * jodicUl proceed ng ” within (he 
meBingota 476of tbeCodsof Crindnst Procedure, 
and (be Or4»r for prcaecntion waa mteU withont 
JsrtedicfiiTB. Tbe tocst tnquiry held by him was one 
which in thscirrosistasourd tbe rsse jji wee act 
antoorlsedbylawto isaVc. Qneitoss as to legal 
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JTXDICIAIi I>BOOEEDI3Sra— (!oncI«*(7. 
gnardianship shouH bo determined by tlio Civil 
Court. JSrat^holi Athan \’.'King~T!mperor,I, h.H. 
26 Mad, OS, totinguislicd. "Godai Shaua ». 
EstPEBOB (1S05) . . . 9 C. "W. N. 1030 

JITOGMEET-DEBTOB. 

See CiTIE PEOCEDtTBE CODE. 


JUmSDICTIOE. 

Irregularity— Interference in 

revision — , 

See CiTiE PnocKDiTKE Code, s. 285. 

I. L. B. 37 AIL 66 

See CBiinKAE PBOCEDirnE Code, s. 145. 

9 C. W. If. 1048 
See CnisnEAD Pbooedtob (’odf, ss. 37, 
88 AA'D 89 . I. E. B. 27 AU. 572 

See CBurrs.Ui Pbooedtoe Code, ss. 443, 
etsaq. . . I. E. B. 27 AIL 397 

s. 556. 

I. L. E. 27 All. 25, 33 

See Exeootion or DrcaaitE. 

I. E. B. 27 AU. 62 

See LniiTATiOB Act (I op 1877), Sen. II, 
Abt. 28 . . I. E. B. 27 AU. 622 

SesOPTEKOE . . 8C.W.1T.816 

(Civil and Eevenno Courts)— 

Sec Ades Connxs Act. 

.. I. L. B. 29 Bom, 888 

See Cotd CoDET. 

I. E. B. 32 Calc, 1072 

Sec ClTID PltOCEDDBE CODE, S. 204. 

9 C. W. If. 01 

See CiTTE, PiOCEDVBE Code, s. 623. 

9 C, W. If. 805 

See ConxBVCT . I. L. E. 32 Calc. 884 

See CovBX Fees Act, b. 7. 

0 O. W. If. 690 

See CBiinjfAii Codbx, 

I. E. E. 32 Calc. 783 

See DEPAStAXiON I. L. B, 32 Calc. 425 
See FrEODTioif . .9 0. W. If, 381 

See Foeest Act. 

I. L. E. 29 Bom. 480 
See Goteekob m Codnoid. 

9 C, W. If. 267 
See High Codex . 9 C, W, If, 881 
See Ikdiax Post OmoB Act (TI op 
' 1898), s. 34. 

See Insodtenov . 9 C. W. If. 852 
See Jddiciai, Peooeeding, orPENOE in 
THE CODESE OB 1. L. E. 82 Calc, 367 
See Eeitees Patent, 


JCEISDICTIOlf— eoniiEKei. 

See LnriTATiON . 9 O. W, If. 956 
See Reitand . I. L. E, 82 Calc, 1069 
See Retesde Saee. 

E E. E. 32 Calo. 229 
See Sale . T. L. E. 32 Calc. 1104 
See Sanction bob PEosEcmoN. 

1. L. B. 32 Calc. 879 
See Seocbitn to keep the Peace. 

1, E. E. 32 Calc. 948 

. partition of porfion of revenue-paying 

estate in Assam —Imperfect partition— Assam 
Land and Sevenue Leyalation f t of 188SJ, ss. 96, 
Jo4.-1'ho expression “imperfect partition,” ns 
denned in s. £6 of tbo Assam Land and Revenue 
Bogniation, is rofernblo to a division of the entire 
estate, and not of a portion of the estate. A suit for 
the pardtion of certain specific plots of land situated 
within a revenue-paying estate in Assam, the (daintilf 
having no joint interest in the other lands of the 
estate, is not covered by s. 154 of the Assam Eand 
and Revenue Regulation, and is cognizablo by the 
Civil Court. The Revenue authorities have no juris- 
diction under the Rognlation to make such a parti- 
tion. Abdul Khalik Ahmed v. Abdul Shalig 
Chotodhri, 1. L. iJ. S3 Calc. 814, distinguished. 
Meld by Rawpini/ .T, contra. _ Such a suit is a. suit 
for "imperfect partition” within the meaning of 
8. 96 of the Regulation and is not cognizable by the 
Civil Court, except as provided for in s. 154 (1) (e) 
of the Regulation. Godbi Kbishna v. Sabanhsda 
Sabxia (1905) . . E L. E. 32 Calc. 1038 

Cause of action — Malicious proJecu- 

iion — Letters Latent, cl ll — Leave — Liability of 
prosecutor, rchen prosecution ordered by Court . — 
The plaintiff, a resident in British India, was 
charged with a criminal offence by the defendant in 
tho Magistrate’s Court at Rajkot. In order to secure 
his attendance tho defendant moved the Bombay 
Government to initiate extradition proceedings 
against tho plaintiff before tho thief Presidency 
Magistrate in Bombay who, liowover, held that a case 
for extradition had not been made ont The plainriff 
obtained lc.avo from the High Court to file a suit 
against tho defendant in Bombay for malicious pro- 
secution. On an application by the defendant to 
have the leave rescinded : Meld, that a material part 
of tho cause of action ncorued in Bombay and that 
tho High Court had jurisdiction to entertain tho suit. 
FUzjohn V. Mackinder, 9 O B. N. S. 805, .S3S, 
applied. MuSA Yakub v. Maniead (Pi05). 

I. E. E, 29 Bom. 368 

Ciril Courts — Bombay Jlevontte Jiiris- 

dioiion Act fX of 1S7 as amended by Act XXI 
oflS77J,s.4. — Meld, that iho eSect ot tho amend- 
ment by Act XVI of 1877 is that nothing in s. 4 of 
the Komhay Revenue Inrisdiction Act (X of 1876) 
shall he held to prevent tho Civil Courts in tho 
Districts mentioned in tho second schedule annexed 
to that Act from exercising jurisdiction over claims 
against Government to hold lands wholly or parfiaRy 

H 



( 1S5 ) 


( W ) 


digest 0 ? CASKS. 


ja* SscaiTiBt or Stit» _ , ^ o« doju. 1 


JUBISDICTIOIT— DejvuUtoM to 

, f tt **• ®“ 5““'’‘lJ’^at^the Courts eer^T 

re«ouo. KW»S“ * i SS^gnidttot ® ^ortrucbou IutoItIu? 

Mi Itnli ( 1905 ) I " , 3 fa(,t loan to»*toi^ DepiUtaw 

DUR.29Boni.iea I th,t leonlt. «1«« j J cliuf ono^ 

juBiWd to * with ». technual 

Vioaon KiTT*»n « D U R- 29 Bom. 249 


-„ r /tW to O'" “ ..kfl,, MOMS «»<«'■ **• 

SuiJ/or«l«'‘®®" 7 , f iMitlor the 

trast (or t 5 < soJo J/ f« tha 

o£ land »» * O’* * .mrnoTwhlo property *^w\ni 
to or totereit in th^Coile ol Cinl P^>■ 

Joi» ‘ J/«.5*J0P‘»y 

ifa^iaraj ro*&«o«t /-J "*j" , SoJ. rtUT»A 

KBUB'Tl.Tta (WOOJ 


loy oin.« or ..V,, ot mdal ot Mrt®*®!, 

ttiaio.torpU«*Mth;«"" Court - 

a wliBion* mlMt "’to « TiO 

aothml to I L B. 28 K* 4. 23 

*aT*CEUlUB (1905) i " 

o' 

^ppsot ^oo*n j.._ Asclanbon that thty ^oru 

aS’-3“£«-A-r.”s'£ 

olthofotoo RW ttotto*nrtw« __ 


, . f^rrtmUat rrtetdurt Cei« 
(Act rcftS3S). > ro/.ro^ 

V? 

:37.;r.T.w 

question «« nrtual to 

|£?#S|SS= 


SS.3«'i“ .ss 

oVilito— ATOitisnrt^ ^ y confiooi 

where the mbjeet ol toe p ^ o*““*t 

to nghti in A. fuhlW recite Mtrtd 

no, ^e or W I ot ceterueoy « 

texaiouterpU«*m»tte^«».to Court Ja» 


dthefotoo Rid Court had no o/— The word* "eo^y o' oSiccr’'»re »ppl“*“to 

and that under the ^ ^.a.rpato by u BereoM O®* Officer h« 

nanriirtion to entertevn to .Uo tj,p„ oa«» «tooh u »* applicable to u 

appcsd lie* from mo o «_Ye nranted under .nnsdiction to toy ,, „ ^ the ralidity of 

inmmoneto jcKinded iee>»«>“ ®* * ^‘^'^'“e. ?04 of the Bengal Tenancy 

ffadj.. R.5»e«5 « gj ''aupiied. Coder a. « «TaBnuitacaaW»* (WOto ^ gg Cale. 193 

Patent l-Ve te only W<inirr4."to“ . . ^..-,.,1 
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JUaiSDICTIOir— M nUnaea. 

Mailhowji, I. Jj, JR. IG JBom. 338; Aaoncff 
Gtmpuny v. Short, L. E, 13 App. Cas. 79S, referred 
to. BnoiiAifATH: Sikgh v. Wood (1905). 

1. D. B, 32 Calc. 287 

. jurisdiction of Magistrate — JGispiite re- 

lating to a Jcutchcrry—Iniiiatorg order — Omission 
to state the grounds of the apprehension of a breach 
of the peace — Eeference to information obtained in 
a local inquiry not recorded — Order as to costs — 
Criminal Procedure Code fAot V of ISSSJj ss. Ido, 
cl. ( IJ, — If the ITamsfruto omWa iu tlie initiatory 

order under s. 145, cl. (l) of the Criminal Procedure 
Code to state the grounds of his being satisfied ns to 
tho lilcolihood of a breach of tho peace, the final order - 
is without jurisdiction. Where, therefore, tho 
inlfintory order merely referred to soino information, 
which aras obtained during tho conrso of a local 
inquiry held by himself, but had not been reduced into 
wnting ! Seld, that tho proceedings under s. 143 
were had iu law. In a case initiated upon a polico 
report or other information, which has been reduced 
into writing, rcfercnco can bo made to tho materials 
•upon wbidi the Magistrate acted, to ascertain whether 
there were in fact grounds upon which ho might 
have acted, but even then it is his duty to state the 
grounds, upon which he was satisfied that there was 
a likelihood of a breach of the peace. Queen- 
Empress V. Cohind Chandra Das, 1. L. E. 20 
Calc, 620 ; Bhanput Singh v. Chaiterput Singh, 
7. 1 j. JR. 20 Calc, 513 j Mohesh Soicar v. Warain 
Bag, I, L. E, 27 Calc. 981, and Jogomohan Pal 
V. Earn Kumar Cope, I, L. E, 28 Calc. 410, 
referred to. Nitixanand Bor v. Parks rt Uthrii SE!r 
(1905) .... I. D. E, 32 Cnlc. 771 

'—Immooeahle property, dispute as to 

—Bundh—‘Ppssetsion — Title — Costs — Damages — 
Criminal Procedure Code fAct E ofl89SJ, ss. 145, 
143. — ^Proceedings under s. 145 of tho Criminal , 
Procedure Code were instituted with reforonco to a 
lundh erected by tho second party upon land claimed 
both by the first and second parties. Tho Magistrate 
•treated tho case os if it wore solely one of titlo 
and made an order directing the removal of tho ittndh, 
and ho farther awarded ono of the parties B60 for j 
the damage done to_ his crops as well as for costs in 
■tho case. Held, that tho entire order was Illegal and 
should be set aside, including tho order ns to costs. 
Teatas MAitAror «. Godikd Mahatost (1905). 

I. L. E 32 Calc. 602 

-Criminal Procedure Code fAct V of 

189SJ, ss- 145, 146 — Possession given hy Civil 
Court — Practice. — ^Wliero tho petitioner lind eight 
days before tho institution of proceedings under 
s. 145 of tho Criminal Procedure Code boon put in pos- 
session of a portion of the disputed plots of land by 
-the Civil Court iu execution of a decree establishing 
hb rights to tho same. Meld, it was tho duty of tho 
Magbtrate in the proceedings under s. 145 of the 
Code of Criminal Procedure to find xiossessiou of tho 
portion in accordance with the decree of tho Civil 
^ ■Court. The order so far as it directs tho attachment 
' of tho disputed land covered by that decree b with- 
out jurisdiction. GcriBAJ Mabwabi o. Siteik 
Bhatoo (1905) . . I. L, B, 32 Dale, 798 


JUBISDICTIOIT— cone^uded’. 

Valuation of suit — Valuation for 

purposes of jurisdiction — Declaratory decree, suit 
for— Consequential relief — Court fees — Court fees 
Act f VII of 1870J, s. 7. para. 4, els. fcj, fdj— 
Suits Valuation Act (Act VIZ of 1887 J, s. 8.— A. 
suit by a plaintiff in possession for declaration of 
Jib title to land, and for an injunction restraining 
defendants from interfering with hb possession by 
cutting trees thereon, and for damages falls within 
s. 7, para, TV, cIs. ond (d) of the Court Pecs Act. 
In stjeh a suit tho Court must accept tho voluo of tho 
relief stated in tho plaint for the purposes of tho 
Court-fees ns well as for tho purposes of jurisdiction. 
Sardarsiiigji v, Oanpaisingji, I. B. E. 17 Bom. 
56 : Bai Varunda Lahshmi v. Bai Maneyavri, 
I. B, p. 18 Bom. 267 ; Ostoche v. Mari Das, I. B. 
E. 2 All. 660 ; J " ogal Eishor v. Tale Singh, I. B. 
U. 4 All. 320; Sheo Beni Earn v. Tttlshi Earn, I, 
B. E, IS All. 878; Vain Ooundan v. Kumaravelu 
Coundan, I. B. E. 20 Mad. 289, approved; Kirty 
Churn Milter v. Asinaih Nath Deh, I. B, E- 8 
Calc. 757, and Boxdys Nath Adya v. Ma&ha-n Bai 
Adya, I. B. E. 17 Calc. 6S0, distinguished. HaeI 
Samkee Dull p. Kaei Kujiae Patea (1905). 

r. It. B. 32 Gale. 734 

JtlDM. 

See CaimsAL Pbocedueu Cobb, s. 133. 

9 C. vr. K. 73 

See Penae Cobb, ss. 114, 199 and 466. 

9 0.'W.]ISr.69 

See THUias-iiiPBESSioNS. 

8 C. W. TT. 520 


K 

KABDLIAT. 

See Bengab Tbkakox Aor, 

See ISTEEEST. 

See Laebeoeb ahb Tesaet. 

KEITnaCA ADOBTIOlSr. 

See Boehkse La'w. I. D. E. 32 Calc. 219 

JSJHO JA MAHOMED AlSrS. 

See Wiix, 

Marriage hy Mahomedan rites — Sue- 

cession and inheritance— -Eindu Bato — Widow — 
Maintenance . — Although a Khoja and hb wife are 
married according . to Mahomedan rites, yet at the 
time of hb death, so far as regards the succession of 
hb property, he is a Hindu. If hb brothers lived 
joint with him, liis widow would bo entitled to 
maintenance out of hb estate, while hb property 
devolved on them. According to Vyavahar Mayukh, 
which governs Khojas for the purpose of inheritance 
ond Succession, when a person inherits tho esta'o of 
the deceased, he takes it as an universifas with all 
tho rights and liabilities annexed to it. ' Maintenance 
of those whom tho deceased was bound to maintain 

H3 
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riic” * S...»‘>«>»™'>E. 29 Bom. 85 

KHOBPOSHDAB. 

Sit Qsi« 
kidnappino. 

Ste Psxii. Cod* 

S53— Uodw ^ »v j.„^>iteT m pnl*"!*®* 

<■' d<.«““U 

-I*’'*'*! T 

«i«,/«\V^“22garm 

E«f» 0 » (\OOS) • *• 

KirliACttAE. 

_of Dfttbliaog* BaJ 

Si. a%irt *0* Calc. 633 

, 0C.'W.N.6«7 
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1^0 AcauismoK AM .1 OP ^ 

Bet ArPtii- . 

A" 9 a W.If. 855 

Sit C0XP*’«9i«®* * ^ 


laches. 

Set Coral 8iw- 

•¥S:^'V"^3-5SS^^-«: 

to bTi thtpl»Dl»a’* *«gW ffiartanwont to 

LcDca to OP oc<tnie8«fiB«o *i>4 tc 

'ifiiiTer, »lnnio jh, nulcoceot 

S!ooiiido al Bom, 231 

UjaSABDAB AND CO SKAREB. 

S.t ai>opno* 

Si. Ac***!* PosseesioT 
See B*0HT»Ul<M Act (HI o» 1877) 


s„ A-KUiiio’ 32 Ole. 313 

B. 8. 11. 13 13l 

BM.l. Botel — Hj ® ,. . BOiV Aeqei.8on Art (t ^ 
iMtt. u not enWloa w ootico ^ Utisi* 

on* M to th® 

L»n3 Atiiai»lW>a «mo«s»ho“ ^ ^ 

troU«. Ml let . W’e^^j^J^rt.Umeot of tl^ 

IIStSS^SHs 

0005 ) \d^DC W.N^«| 

j^.rt Coit (^Kf\f^0rdtr rt.Vetli»» P*5; 
Ki9—Stmi>t«, wo* J/ K, . Conti 

* . .r An mton o/ *.~j. 

• '•'‘,’M’orfrO AO' 1*1 1““ 1* ,,"S .t 

r.;“r.’oj.. 1. 

;..raoi«rort.ooolBO .w«e Bodrt boJ 

of . 6» of fl" Art. oor . ^ ^ Pro. 

sf-=ai=j“J?a 

951. 3/.»«»»«-* -f „ 2i3Iat 2i7, Ai m- 
AU '* ^-rtlas m irfond may Oe en- 

cnoliod. Tha order "‘""‘“I . ji,, p» ty agninat 

fiu«l b* ^ ih» attoclimeat »nV 

„haa. It i* mala orbr jh^®^ g^g ^lia Cinl 

JuPfODATty uaJir « , Bi-titoTi. 

pJEjotcrfo AOBie l.rt-l 02 Cole 831 

P.r.rt if '"'Jt 

-— i»<i«»» ATO"** ■** ^ffP—Tte inostun* 

K’S “?irt 

Att the LcsMtatoie ba* **?rt>itet M to nbat Un4 

Lo<»lOoTemmeattlie porpoto. tlifl Iniian 

liaSlbe acquired lor P to^afforest antject to 
Tareat Act Eit« the power w 
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JjANIi ACQDISITIOISr ACT (I OE’ 1804) 
— concluded, 

•oonrlitions as to thofnlfilmoiit of which the Local Gov* 
■erntnent is given no exjircss power to decide. 
Bawast KAJicnA>'Du.v V. SEcnETAOT OF State 
(1005) .... I. Ii.B. 29Bom. 480 

IfAlSTBLOEB AND TBNANT. 


1. Ceovx Lakes 

. 


• 


Col. 

201 

2. Custom: 

« 


» 


203 

3, E.asemkkt 

• 


< 

« 

201 

yd. Ejectmest . 



• 

« 

205 

6. ENnAKCEMEST OF ReNT 



• 

207 

C. PiXTTIEES 





207 

7. FoEFElTimE . 




» 

208 

8. HoinisQ ovEB 




V * 

209 

9. UOMESIEAD . 
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10. Joint Photeetx 





209 

11. Lease . 





209 

12, rEE-EMTTIOH 



• 

• 

210 

13, Possession . 



« 

• 

212 

14. Rent . 



4 

• 

212 

15. Misceiianeotjb 





212 


See ArPEAi. 

1. L. E. 32 Calc. 1028 
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1. CROWN LANDS. 

. 32 and 23 Viet., c, 41 — Specific per- 

formance — Interests nnhaovin to the Ian — Im- 
provements — VepiUalle rights of tenant — Estoppel. 
— la iSS.*!, tho Qorenjnient, of Bombay decided 
-to construct an Eastern Boulevard in the City of 
~ Bombay. In accordaoco with this decision, a letter 
was addressed to the ITnnicipal Cointnissioner, re- 
questing him to remove certain fish and vegetable 
marhets from tho site of tho proposed Boulevard. 
On tho I7th Novemher 1866, the llunicipal Com- 
missioner replied, that tho markets ^ve^e rested in tho 
Corporation of Justices, hut that he was willing to 
vacate certain Jlunicipal stables, which occupied a 
-portion of tbd proposed site, if tbo Government would 


IiANDIiOED AND H'EN ANT— continued. 

1, CROWN LANDS- coniiiuied. 

rent other land, mentioned in his letter, to tho 
Municipality, at a nominal rent, tlio Municipality 
undertaking to bear tbo expense of levelling tho same. 
Tlie Municipal Commissioner by paragraph 8 of 
his letter requested permission to erect on such land 
" Stables of wood and iron with rubble foundations, 
to be removed nt six months' notice, on other snitahio 
gi-ouud being prov ided by Govcrumont." Tho land 
referred to by tho .Municipal Coranussioner was 
Crown land, whieli vested in Her late Slajesty by 
the operation of tlio Statute 21 and 22 Viet., c. 
100. Tlio Municipal Commissioner’s application was 
referred to the Ardiitccturat Improvement Committee 
and on the i th of December I SSo, tho Secretary to 
that Committee uToto as follows: — “Tho Committee 
see no ohjcction to tho ground applied for being rented 
to tho Siunicipal Commissioner, and suggest that the 
annual charge of one pie per square 3-ard be le\ ied in 
consideration of the expense of filling in tho ground.” 
On tho 9tli of Dccomhcr 1865, tho Government of 
Bomba j’ passed the following Resolution:' — " Govern- 
ment are pleased to sanction the application of the 
Municipal Commissioner for a site for stabling as 
expressed in paragraph 8 of liis letter, on tho terms 
piroposed bj' the Arcliitectural Improvement Com- 
mittee in paragraph 1 of their letter.” In 1868, the 
Municipal Commissioner entered into possession of tho 
land 5 and stables, workshops and chawls were subso- 
qnenlly erected on tho s.amc, at considerable expense. 
On tbo 5tb September ISPO, a notieo of> the deter- 
mination of the tenancy was served on tiie Municipal 
Commissioner, and ho was requested to deliver 
up possession of tho land within six months. Nego- 
tiations therenpon ensaed for the grant hy Gov- 
ernmont to tho Municipality of a lease for i 9 j-ears, 
nt a higher rent, but no agreement was nriivcd at. 
In 1897, rent was demanded from the Municipality, 
from the 1st April 1895, to tho aist March 1897, 
nt tho rate of R 1 2,000 per annum, and the sum of 
R24,000 was at a snbsequout date paid to Govern- 
ment under protest. In 1S9S, tho Municipal Com- 
inissioner declined to pay rent at a higher rate than 
one pie per square yard. On. tho 6th Juno 1900, a 
further notice to quit was served on the Alnnicipal 
Commissioner. On tho 20th December 1901, the 
Secretary of State for India in Council filed a suit 
against the .Municipal Corporation, praj-ing^ inter alia, 
for a declaration that the tenancy of tho defendants 
created by tbo Gorernment Resolution of the 9th Dec- 
ember 1865, bad determined, and for an order tlrnt tlie 
defendants should pay to tho plaintiif arrears of rent, 
at the rate of R12,000 per annum, from the 1st 
April 1897. Tho defendants counterclaimed in 
respect of tho R24,000 paid for rent, under 
protest, in 1897. Tlie lower Court held, that tho 
tenancy created hy tho Government Resolution of 
tho 9tb December 1866, liad- been •determined by tho 
notice to quit, dated the 6th Juno 1900, and order-ed 
the defendants to pay to the plaintiff a sum, to bo 
ascertained by tlio Special Commissioner, as compen- 
sation for holding over the land. The defendants’ 
counterclaim was dismissed witli costs. The defen- 
dants appealed. Aeld that, if the alleged disposition 
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tAITDliOED AND TENANT— 

I CROWN RANDS— 

V 1865 purporttA to !>« » tnndn- ti 

to «ijoy tW property eftth«t£OT»c«tiiln (itiie,itor »» 

f«t petrutp, tsea )t ^ras m bttcnipt to cmt^ t >7 ItMTr 
ftnioitmtoDkaoti'O to (bflavyad ■( ncti itm twA 
A ai»i)osi(ion in 1835 of Crown land* bj tbe Oot 
ersDT u> I onncil wtf dependent for it* ralidtly oa sa 
•dhereace to tie f<jmi» peeserf^ w 2S nod ZSTictt 
e 4l> and tberefore the BetoIotwQ was not OTnliJ ' 
diiposition of the propert/ fo» tbo loleresl eJ*»nied 
The risiai for speciSe j^rforiMiie* ’ca* ei>«B to 
timilsr objKtiQ&s. A Coort mold B&t bare fnuted 
specific perfonnaac* of • fofttrset for an ut<r«st not 
reco^ued bp the lav, and the Besototion Kjarded 
as a contract vm eqsallp open to tbe objeettoo, that 
Ibe statstorp forisnlttie* had Dot been obsmed 
JTtlJ, also, iliat the relief adeipiate to tbo Teqi»r*> 
moita of the ease lap la tbo direetios <f aecoriag to 
ibe AlsBlclpolttp, on the one band, an totereat of 
const terable dnraUon, and to the GoTcrpment fit the 
Ctovo, on Ibe other, a reamoahle rent- Tha Iloni 
ripalitp. barinp, nuder an, eTpeefaUm created and 
eneonraped bp tlie OoreretDcnt that a certain tntemt 
Trrald be praBted, Ulen possession of the (and 
with the eonaent of Oorenvent, and upon the 
futb of aneb pioBiise or npivuiios and siitb the 
hsonledge of tad witbant objection bp OorernntCD^ 
tavl «nl wraep npon tba Uod> bad an equitable ngbl 
to bars ineb npcctatioB KeUsed, and tbeC^tmean* 
nithis tho range of that equip Sneb oqnitp 
ddbmi essentiallp (rota tbe doetra* eaWied » 

* 118 of ihf Indian Erideaoe Act, vbicbtsnot 
a releof eqaitp, bat IS a raleefaridnre fonsnlated 
and applied in Conrta of lav Uvuiint an oh tee 
tiontotbatcqsitp, that the inter^t tb« UnoiripUitp 
vaa to bare u the land, vaa sot ongiAailp monHed 
u n fnm tecognited bp the lav irdd, al*a. that 
the defcadut*’ cenDtrrrtsiu vaavell fonoded and 
eboold be allowed. Mamtim Dfto»,Z.S 1 jj 
X. 128, 170, and KivwerT fie If eyes- o/ ITef 
liaptos. 9 Ca4 «9S, foUovcd UPKicrrti 
CoxroaiTtoe or BonatT r StcairasT orSrar* 
m Iniia(l9()5) . 1, R E, 28 Bon». 680 


*. CUSTOM 


•i‘ ■ ■ ^ — ArroimodafioM preesded sa tie oSods 

for oprirelleral Isnoet— A»»l far e^tf/neef— Sonia 

agncnStnral teomit* bad bent oecnppiog a lomi m 
as inclorare in the eiadi for thirtp peara Utli, 
on aenit bp the tamindar to eject ttiem that tha 

J UinbQ bad no nnse ot aeboi > either the defes 
aatl bad aeqtilred a tAIe bp adrerae poasesuoii, or if 
fbeirpasession va* pemuMire, thep cenU not ac 
cording to cBrtoia be ejected, vble their tenanep vaa 
atill nodetermiood. Kaxn Uasias a Baresa 
(ISOS) .... J.I»E.27An,6l 


— AijJ/eqf loWer s* tU atair— 

Trattferaf Josn eite tp fsasat —Apart froaaap 
enttom rewrtrt In tbs vajib ol are ferbiddiOB a 
len»t to transfer the cite of a boosa ocwpied bp bm 
IStbeaWi.a tenant ha* not in the atoms of a 
apesUl eartam w eotftrart gtring bun »ocb a right 


XANDlsOSP AND TENANT -rwlsnind. 

S CUSTOM— eoncfeifeif 

•up r^ibt- In transfer tbs site of bia boose la the 
aSaifs ffaail? LAto ABncaSasOH KHis flCOSl 
I.LH,g7AU«& 


nalAorscrd f ntMisj'— Ae^aieaeesee —The plaiotiiR 
abo vaa hbc rereirer of the esUle of a minor, sicnate 
(n thedial^iefi nf Butandshabr, resided at Calcutta- 
tb* prope^lp >n Rolandaliabr bejog masaged tbrongb 
abarui2*» ’"boeeantVntp va* stnctlp limited bp a 
jmver^f •«om^ In 16f4, tvo tenants of tie 
rilUgeSanlbsvIavbiebthetnuiorvasa cobtasrcr, 
•oM Ibcir bouee in the oierff bp jneant ofareyia* 
teied tole-deed The rendee vas put into poeseseioc, 
andptwe«^> betaeon 183* and I€3d, to speuda 
' cooaSdetab'e ensn aionep sn bmldinga "pDcf*” 
boiiM cel t:be site of ibo bosso ao pnrchaafd It did 
not appear (bat he sud* anp \n<i«\ties from the 
Ltrinda of the plaintiff as to hx right* et aaled far 
anp pensia^oB to build tba bonae On tba other 
bandtbetsrindfct.ooknoetcpato teterfn* Witbthe 
building Tbe vajib n1 an of tba penaltimato 
aedInwBd of tb« rillage contained these prorl- 
siousi-^ ''•ithcntcuT Kmsentnn boip cap settle Is 
sup plarci posatosed bp use (a/., (be cawiodars).’' 
tad acaiu t— * A rsapat oeenppisg sup bosse cannot W 
tnrusd out nl nVp asp Wp so IcAg sebebmm 
IB hot be D sot empovorod to slisssts tbesife Ha 
tan ttmor* aud icU tba mUnali of tba bsildiDg 
tonsti^ed bp bun." la Jancarp }bt2 tbeplsiBUIf 
bioagbi (be present mt aahog that lb* principal 
defendaBl (the pnrthaser) night be nnried to 
remove ^ natnisle id riia Mae creeled bp bun 
wtibiu a tun* to be fixed bp (be Court, faSUng wbicli 
(hepmebihe dKUred to be the prepertp el tba 
Hrid,bpAinNLv, d*., that tbs cosinct of 
(be piniatoff's lannd* nuder the ctremnsiauen 
amsuotid to an icgonvccDee In tba acts of the 
pnaeipa) d efendiuit and vnabtodiagoobi* principal, 
tie pjajutiif BamtUat J3jna», L B J jRaaii j 
A iS9, and Sri GirdAeryi JUaiarwr T Ciofi Zal, 
P A jP lt> AK iW8, referred to J*ee Enox. 
AeAaa C A. Costra —The principal defeadaata, 
vendor*. b>d no right to eeU soptbuig more than the 
nulertali of (heir bonae i no fade to (be aite passed 
to (be pnrtbasen, and under tbs nrCoi&sUnoes iha 
loaeboe of abariada, irboas aUthontp was iimitod, 
eoaldnot ba tsben to bind tho pbustiB CAajis 
Simsh » Xaohta, WetHf Aotet, 18$J, p, 114, 
fir* Oir4laryf \ Alvdsrw/ r CAof* La!, J L, B 
SO An SiS. and Aonedsa t. DpsOn, A ^ 7 X 
aid f A fS9, refined to. Bar NAsanr bfrmB 
• Stna Ss» (ISOS) . . 1. AR.27AU.S3S 


S EASESIEKT. 

— — — — fVescW^iioj*.— Ateaanlof land cannot 
krqrirs an aasanient bp prsfcnptioa to other land* 
of bis lessor Cdi( Singh v iToeAi Ban, f. 
L.B t* AH l!>S/ Jfooab AU ▼ AftoAadAv, 
1 C A ISJ, referred to. It does not icabe 
up differeuee, If the tenant baa permanent rights 
fa lanA A tenant alvaps denre* hia n^t* 
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IzAKDLOBD AWD 'TMNA'NT—eoniiniied. 

3, EASEMENT — concluded. 

from tliB lessor and ns tlie latter cannot liare tbc rigtit 
of enjoyment of»>an easement oj of riffht against 
Mmseli, so neitlior can Ms tenant against Mm. Mosi 
Cbakhka CHnoKBABnxTr ». Baikahta Nath 
Biswas (1905) . . . 8 0. W.N.SBS 

4. EJECTMENT. 

FresttmpHon as to tenancy leing 

permaneni — Long coniinuotts possession on pag- 
meni of unchanged reni — Transfers of holding 
and erection of luildingi on it — Jiecognilion 
hg landlord of transfer of holding — Surrender 
hg tenant — CondrttcHon of potiah and habu- 
ligaf, — ^Snit for ejectment in wliicli tlio defen- 
dant claimed a permanent tenure in the land in 
dispute, hosing ^lis title upon a series of transmissions 
of it by sale or mortgage, which went as far back ns 
1852, each transmission purporting to be of a perma- 
nent inheritable right, and upon the continuous pos- 
session of hia predecessors in title at an unchanged 
rent. *1110 plaintiff, who was a lessee of Iho land 
under the Matwali of the Hooghly Imambara, alleged 
that the defendant was merely a tenant-at-will, and 
that the transmissions were not rccognircd by his 
pTcdccossoTS in title and were not binding on him, 
and relied on a pottah and kahnliyat granted to the 
defendant by the Mativali in 185i as being the origin 
of the defendant's holding, contending that on the 
construction of those doonmosts there was at tho 
date of them an " istifa,” or surrender, of tho land to 
tho landlord by the former tenant. Ko document 
of surrender was produced: — Held (rer’crsing the 
decision of the High Court), thaton the true construc- 
tion of the pottah and habnliyat (which referred to 
a deed of sale to the dofendaiit’s predecessor of the 
same date and spoke of tho jumma as "according to 
former custom and practice”) no more was implied 
than that the seller acknowledged that he hod parted 
with the land, ho inference of a surrender by tbe 
tenant could bo made from tbom, but they attested 
the landlord's recognition of the transmission of 
the property by an instrument purporting to convoy 
a permanent inheritable right, and taken, with tbe 
other facts of tho case, they established tbe defen- 
daupB title. In such cases the question is whether 
the true inference from the facts is that the tenure 
is permanent or precarious, tho burden of proof 
being on the tenant. See Upendra Krishna hlandal 
T. Jsntail Khan Mahomed, I. h, S. 32 Calc. 41. 
NrtEATAH Makhai, o. Ismaii, Khan Mahojikd 
( 1905) . . . , I, I), B. 33 Calc. 61 

S.C. Ii. B. SI I. A. 148 

JPermaneni tenure, presumption as 

fo — Ziong coniinttous possesnon on pogment of 
unchanged, rent — Transfers ot holding and eree~ 
tion of buildings on it — Kabuliyat, consiruriion of 
—.Recognition hg landlord of transfers of holding, 
— Snit for ejectment in which the defendant claimed 
a permanent tenure in the land in dispute, founding 
his title upon a series of transmissions of it by sale 
and mortgage, which went as far back as 1 826, each 
transmission purporting to bo of a permanent inbori* 
table right, and upon the continuous possession of his 


IiAUXlLOBD and TENANT— conrinftetf, 
4. EJECTMENT— coMttnwe:?, 
predecessors in title at an unaltered rent. The plain* 
tiff, who was a lessee of tho land under the Matwali 
of the Hooghly Imamhara, alleged that the defendant 
was merely a tenani-at-will and that the transmissions 
were not recognized by his predecessors in title, and 
were not binding on him ; and relied on a kabuliyat 
granted to the defendant by tho Matwali in 1830 ns 
being the origin of tlic defendant’s holding : — Keld 
(reversing the decision of the High Court), thaton 
tho true construction of the kabuliyat it was not the 
creation of a fresh holding, hut a recognition of an 
already existing right over which the Matwali had 
no control, and that, tho receipts proving an nninter- 
mpted payment of an unchanged rent, the defendant 
had made out hia case. See Kilratan Mandat v. 
Jsmait Khan Mahomed, I. L. K. 32 Calc. Bl. 
Dpjsbha Keisuna Manjjai, v. IssiAn, Khak 
Mahomed (1905) . . X. D. E. 32 Calc, 41 

s.c. L, E. 31 1, A. 144 

Onus.— Plaintiff ns zamindar sued to 

recover from defendants possession of certain lands, 
which he, claimed to he his zerait lands. Defendants 
admitted plaintiff’s title ns zamindar, but set up a 
title na raiyats. The Court of first instance decreed 
plaintiff’s claim bolding Hiat tho lands were his zerait 
lands. The lower Appellate Court dismissed plaintiff’s 
snit as regards most of the lands holding that the 
plaintiff had failed to establish that those lands were 
his zerait lands : Setd, remanding the case. — That 
the suit had been wrongly dismissed, and tho plaintiff 
can claim a decree, unless the defendants prove the 
existence of a tenancy, which will entitle them to retain 
possession. Where the oumer of land seeks to recover 
possession on tho allegation that tho party in possession 
had no right to continue in it and his title to posses- 
sion is proved or admitted, be can claim a decree, unless 
tho party in possession proves the existence of a 
tenancy, which entitles him to retain possession. 
NABSiNa Naeain SiNsa v. Dhaeam Thakto (1905). 

8 C. W. N. 144 

Transfer of non-iransferable holding 

— Subdease by transferee. — Where defendants Nos. 

2 and 3, who had a non-transfernhle occupancy hold-' 
ing sold it to defendant No, I and took an under- 
lease of the same from tile latter. Seld, that the land- 
lord ivas entitled to get a decree for possession against 
defendant No. 1 aud was not entitled to get hhas 
possession against defendants Nos. 2 and 3, but only 
to receive rent from them. Dina Nath Eot p. 
Kbishna BEJor Saha (i905). 

8 C. "W, N, 879 

— — Ejectment suit — Pleadings — Keiiher 

party setting up tenaneg — Notice to quit — Second 
appeal — Einaing inconsistent trith pleading. — In 
a snit for ejectment in which neither party sot up 
a tenancy, the lower Appellate Court found tho 
defence set up to be a fraudulent one, hut refused to 
make a decree for ejectment holding that tho defen- 
dant was a yearly tenant and so entitled to a proper 
notice to quit ; Seld, that tho snit ought to have 
been decreed. Tbe lower Appellate Court could not 
make for the defendant a case which was different 
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UtNDliOBD Ain> TEWAITT— 
4. KJECIMRST— eo»cri«<r»<f 


liANDLOBD AITD ’SE^AVT-^*tl**4i “ 
0. VlXTURE3~«ii'W«f 
e( connton «< 


Srlu»T«',orer Oolam<tl,.X t ft J3C«le3M» I lirfU ttia »r.^ h Mt .0 »i^ tto 

rnpam^aDw. T Ta.t JT.ji.. I L Jl JT \ l***^/*^ 


W Ettgluh k*,l>ot In 
.... nutilm 

. wUth ih« 

liir et FscUa.! M io Sitiim tttrei toluTsbm 
I orv^In^I/ foonJeil, W wref meirt-l w wlda «a 
I •ppItcatuM ber« u Dirre. For io l« ft 

I Itr/BM it matt b« “ktUclinl to tbe CBrth** M tbot 
otpteBBton if (a f Sof itio Truoffrr o^ I^ro* 

> prrty Aei. here Uto oeenpkM of prrmi*e* eoa. 
I faaao f<i poBfrowo Jo Wftf ^®o>oa loJ!>»B*n4 
1 tiiiB o*Ba of fneii prcmiu* Iktt tbey boU coder 
t Iba tennf of o Ime. wliieb bad tierer boon M 
a^M>) to tbem by Oio orijpiui insee acif wbicfa 
»f»cf — Thercls nodiicUIiner of the rfUtionship of ( ba-I oiyircd. ttie^ ar* boatid (o carry cat fccli eoro 
Uodtord an I tenant whetc the tenant merely pat* tbe nanb ae to fcpatTB. et*-» a» would bar* to be per 
■■ ■ - • -”. > fonnoJ coder ibe )p*»e witbin a wrwd of tttoilar 


rnpamn.4 De»» ▼ Totb >*ta JTejife. 
afod. 31® I and FiU« t Dio»di, I L Jt li Btm 
407 , distinsuisbed Scr/rio AaMBrnowOHPfT w 
QiPaiCBaBiaOBOSj(ll>05) 0C,W.lf.4e0 
. ■' «fene»l>i»rnl (ruefejv— Dirrfoiiaer tf 

(aadrertf* fiWe— "J5i|<rf«ii«*e,'' «iaf 
amauuh i&~P*tt(*g Unilori It fntf •/ Jar 
hl\4—l>*»fi*s landtor rtfil it rrerire ft* 
entire rent— fietepprl iy totlltr »/ rteorJ—Ji t 
elotner mode i* wrillra “ ‘ ' 


jandlonl totbe proof ct bii alle^l lilie by pnrrbaM} 
nor wbero ills tenant noreiy qceitoaiUx citentof 
tb« landlord • intereat and bie t tie to receire tbe entire 
rent. tVboain apTerune reatemi, tbe tenaney beinc 
K^cnttniat. tbe itefendaftt objeeteil that the pUtntilf 
aKiMwnf net eatitIrJ tomliee tbe wbole rent and 
tbe tnit wae didtnieeed, breanu tho plaintJli' right to 
callrrtany than of the rent eoparately from bi« 
alle^ CO fbarer* waa not eilabiuheil. JT«M, that In 
aruheqaent *nlf foreiectment bronubt by ihepUiotilt 
In which he <uceea.t«l in cfUMirblng hU erctoeire 
title to tbe Iiad. the lirfeslant wse not Srflopped 
by a natter of record ' from relying on bU tenahey 
a* a defence to nch a f tut ftijeioftohr Jtttlrtm, 
ac Jt' » 7SSt tti I\aJ £)ltl> r 4/<e(aJd«a 


dotation to that during which tuy hold jiowef' 
• 100 . their lihhil ty being ba«M on the footing of 
n tenancy that eommrsreil at tlie expiration of t'e 
leM and not ofl any prirlty of contract or eitatc, 
whether legal or eqoltebir, created by tbe Jnie 
CaiTraanrJv Tnovai J Ctjnxrt (190S) 

Dotn. 823 

7 FonrEiTonR, 

- efife* trttiftnt^Aot'lfaatftr^ 

t\U J«/J<*r> eoJ* of—/ tmUahtt Jrt fSV e/ 
1V7), » d>-ft tenant dom twt iow bsi ricbt in 
I le boUiag by an cnasthoriieit alienabon, U b* U 


II relied oQ ai 

ban been tnadeiicfopf the in . ... ... 
ftituted X diwUimer cootalsej >a tb* writteo fL... 
XMDt) of the defendant cannot be made the baeie of a 
decree for ejectacot in the anit, hlaxuu Datft * 
haMtaif tax. CDOWDnmx (I93S) 


d 0 Wjr «rj Ilonbted "kiBglncoBart wilh ’ land, ttid tbe Undlerd will hot be 

lot Ood in inch a cnae to rntcr B(nB tbo bat eurcly 
and Diora T KOMiwea, f ^ ft » Cole lOl.dijN hy r»e«a ol tbe nnanlhorufd tranrfer by the Iniaot, 
tuigniihed, The dlacUltMt of landlord . utle wliA I conuoofe io wmmmn. nnleu there iaa 

■■ groand for ejecting the tooaottonat forforfolom and rrwnUy In the wntract by 

‘.i" "»* w , which tlw tenancy waa rKaW Dworla Aefl 
I Jfweer r Ittrnti ClnitJir, I Z. It 4 Calf gSf, 
dbtiaguuhed SntHriiar JtuKot r, X/tJa» 
I Siritr, X L.Jt 9 Celf {f?, referred to J,**. 
'8 C. IF. If 928 ' ’’Wit"****-' BB 

h ^^HftbCBblFNT OF BEVT , j.„r,.Ur, tf l,t., far aa.fayLt 

Dtnjal TtntacyAcl frjll afISSS). o/r..f.mJ,» p.Mod */ •Veceanoref/ori.aice.t 

4cer«y« rate o/*.ef— -~Tra»,f,r af rraytrlj Act flF af ISiSJ, , lU 
(t) ia e 29 of (be —A tlob^nl chit or permanent tea»o of 1866 for 

^^TenaMj Act {UII of 188^ doet ntdrontro] build ng porpoeoe prortdal tlMt the Je*Me»bonlj 

CL (6) of that ecctiou. Tbe lasilordot an cKcnpnocy jut tothe leeenr a rent of fti per nuuna by the 
™pt cannoL tberefom, rceoeer rent at fle inU at Jlth Say of cachyear , nni If any arreare rco^ned 
wiichith^beenpaitfoescont naone penal of not / doc they »hauU ho pai I within a farther pcrnxl of 
3TOttot^7eenioioi*<lt»Wyprrcwliagtbei>enaJ . three mantha or by tho eith Angait, and if not 

xoe Which the rant la daimai, .e ^-.>.....1. a_ 1 .. j av. ar.i.'.. .i. . . 


for which the rant ie claimed if inch nte eicrobby 
more than two annae in ttie rupee tho rent prerwaaly 
pnidbyfberaiynt J/otHura Jfotaa Eeitiriv Afote 
Stfltr, Z Z. B SS Cate 781 eo far aa itdeeidce 
to tie coitary, wa* wrongly decided. The nto 
contemplated by pronao ({) n not the arenge nta 
UiSDil r KbISBS*DH»S l SOSB 

• • t.UB S3C»IaS95 


rrartrii, Mt {IF xsayjTnllrbf^ 


paid, the Mobgcai cb t to ata^ casccUed. Is 
I w an t broaght for cancciling the leaie and TtoOa 
vcriog tho dettised prrmuea on tbe ground ainoiieft 
' oUiera that the rent dot on the filth May 1833 wai 
not paid by the fiith Angnet I8?8i— Ifefif. a(Erm> 
tag the decree at the lon-tr JppelUto Court, ilmt 
the condition of fnrfeitnie for non payment wna 
mh penal aa a penod of grace wat allowed and 
conaeijnently no relief egui^ forfeitore could be 
girea. /f«rey«a« Saafi t itadaShtUj. S A. 
Sa, BS 0 / JSOO, Bnrrported/ referred to and fol. 
lowed The prnrtaiooaof the Traniterof Property 
Act do not apply to the teeae. Even nndn a Hi 
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liANDDOBD AWD TElSTAlfT— con/i«iterf. 

7, PORFEITORK— ooncfsKieff. 

of the Transfer of Property Act, relief against 
forfeiture is discretionary and may depend, on whethof 
the lease allows a reasonable period of grace. 
Nabaka Naika t). Yasudeta Bhatta (1905^ 

I. L. B. 28 Mad. 889 

8. HOLDING OVER. 

. Liahiliti/ of co-ienanis for- — Transfer 

of Froperiy Act (IV of ISSUf s. 116 — Lease 
— jBstaie of deceased co-tenant, wJten lialle for 
Jioldiny oocr.— The holding over by one or more 
eo-tenants without the consent of the others cannot 
render persons not so holding over liable for rent. 
Lrayer v. Crofts, 15 M. iV. 166 C1S46J, followed. 
In order to make the estate of a deceased co-tenant 
liable for rent duo for holding over, onus lies hearily 
on tho plaintilf to prove clearly and conclusively 
"that after the expiry of the old lease a new contract 
rvas made by and between the plaintiff on the one 
hand and all the co-tenants including the co-tenant, 
whoso estate is sought to be made liable on tho other 
making themselves jointly and severally liable to 
perform tho conditions of the tenancy. BhoJO Lah 
Sox r. E. BEionAuncns (lOtS). 

9 C. W. N. 340 

9. HOMESTEAD. 

————Somestcad lands — Agricultural lands— 
Transfer of Property Act, — ^Tho incident of non- 
transferabiiity was common to ordinary tenancies of 
agricultural lands and tenancies from year to year 
of homestead lands before the passing of the Transfer 
■of Property Act : and tho party alleging transferabi- 
lity had to prove a custom to that effect. Hart Nath 
T. Ilaf Chandra, 2 O, IF. N. 122, referred to. JBeni 
Madhal) Banrrjee v. Laihrishna Muolcerjee, 7 B. 
L. Jf. 152, distinguished. Mabhu Sttiian Sea' r. 
KAMm Kakt Sen (190S) , 9 C. W. IST, 895 

10. JOINT PROVERTY. 

Oo-sharers, suit for rent hy — Liahility 

for rent . — Tho plaintiff and the defendants, being 
some of the co-owners of a zamindari, purchased 
certain holdings under tho zamindari and uere in 
■occupation of separate portions of them t—iTeW, tho 
defendants were not, in the absence of any agreement 
between themselves and the plaintiff to pay him renfv 
the tenants of the phsintiff in respect of tho lands 
actually occupied, by them, and were not liable to pay 
him rent for tljo same. GmurnuA CnANDBA I’M 
GnowDnET c. Seeesath Pae (’nowDHBY (1906) 

I. D. E. 82 Calc. 567 

II, LEASE. 

Bepndiation of lease — Fescission — 

Suit for rent — Venial of liahility to pay rent on the 
ground of lessee not obtaining possession, effect of, 

' — plaintiff'bronght a suit for a declaration of her title 
to and to recover possessiou of two villages, which 
she alleged had been leased to her by a dar-putni 


IiANDLOBD AND TENANT— coa/i'nuecf. 

11. LEASE — concluded, 

Wse by defendant No, 6, who had obtained a puini 
lease of the same together with other villages from the 
father of defendants Nos. 1 to S. Defendant No. 1, 
inter alia, Stated that defendant No. 6 had forfeited 
all right to them as in suits brought hy tlie father of 
defendants Nos, 1 to 6 for the rent of those and other 
villages covered by the puini lease the defendant had 
ple.aded that he was not bound to pay rent for those 
villages as he had never been placed in possession of 
them. Held, that tho conduct of tho defendant 
No, 6, the lessee of the puini lease in the course of 
the Utigatiou between him and the father of defen- 
dants Nos. 1 to 5, could not be treated as a repudiation 
or rescission of the lease so far as it covered the vil- 
lages in suit. Haea StrjfDAEi Debta v . .Togexdea 
Nath MozusinAn (1005) . , 9 O, "W. N. 887 

Lease given for building purposes 

— Presumption of permanency, — Where a lease is, 
given for building purposes the Court may well 
presume that it was iatouded to be a perpetual grant. 
Jiihooreelal Sahoo v, PC. Dear, 2B IF. J2. S99, 
Ismail Khan Mahomed v. Jaigoon Baibee, 4 C. li’’. 
N.210t s.c. I.L. B, 27 Calc 5~0, roUod on. Lala 
Beni Bam v. Kundan Lai, 8 C. IF. N.S02!s.b, 
L. B, 26 I. A. 53, distinguished. Peomoda 
Natd: Roy r. Sbi Gowndo CHOwnncEY (1905) 

9 C. W. N. 483 

12. PBB-EMl'TION. 

— - Be-sale of property claimed by pre- 

emptor — Second put chaser impleaded in pre- 
emptor's suit and issues determined as to his 
rights — Lis pendent — JSs/oppel. — After the filing 
of a suit for pre-emption, but before service of sum- 
monses the hoirs of tho vendee re-sold the property 
claimed. The plaintiff impleaded the new veudee in 
bis suit and amended his plaint, raising fresh issues 
ns against tho defendant so added, and tlie added 
defendant also filed a written statement. Tho issues 
raised between tbe plaintiff and tho added defendant 
were heard and ultimately decided in favour of tho 
plaintiff. Held, that tho iilaiufciff conld not, after 
himself causing tho second vendee to bo added as a 
party and issues to bo decided ns to his rights, 
still plead in bar of tho claim put forward hy that 
defendant, tho doctrine of Its pendens. Narain 
Stnyh v. Parbat Singh, L L. B. 23 All. 247, 
distinguished. Maxpah v. Sahib Eaxi (1905). 

I. D. E. 27 All. 544 

IFaJib-id-arz — Interpretation of docu- 
ment— Mortgage by conditional tale — Cause of 
action.— Tho pre-empti%’e clause of wajib-ul-arz ran 
as follows: — "If any co-sharer would sell liis share, 
ho must first offer it to tho biradaran hoqiqi thariq 
haqiyat. If they refuse, then to tho other co-sharers 
of his patti. If none of his patti will take it, then 
to tho owners of another patti. If all tho owners of 
the hhaha wilt not pnrehase, then tho owners of 
Chak Hazyaft shall have a right to pre-emption ; and 
if they refuse, tho owner may sell to whomsoever ho 
likes. So too in the sale of Chak Bazyaft, prcccdeaco 
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I.4ia)I.ORD Airo TETTANT— I 

as. PBP EMI*TI >>’— 

tDiHt be giTeu to tbo tiyltavlat In orderto 
decule tbe ynce, \t Ibe tb»fl offer R200 per bi*»* to 
tbe piircheset m c»»e of eelo or RlbO laenea nl 
mortgape. the propettj e*nnot be tramfured to an 
OotwOCT (wo jt»l ^*o«r meeiapit *« 

raieta)^ iTr/J tjdt 5a the cue of ■ Jaortgsgebj 
coadjiKosI (s5« terO esatee of ootion aroao, tret, 
when the mortgiM wu tsodoj tad egaln vlioa the 
eoDditiotuI nl« bmoia obMlnU Ala Trani t 
L. B 3 All ilQ, itferredU) ITiU 
also, that the stipaUtion u to the price to be paidhp 
the pre-etoptor ma ot the natart ot a covenant 
Tonaag w«th the Uod and vas esfomhleorea 
sgamst a ii»<f Afe porehaser Xanm JlakitX 
Zha» r mtU Blt.l L B 8 All IQi, ttUmA 
to BisaiTs Srsoa « St»o« fltos) 

I Ii.H.27AH.13 

. — „ TPajtl al-art—Inlrrprtlali»a tfiaea- 

nest —A eUtm for pre-neptioa was pat fomid oa 
the basis of a va]ib at are, the rnatctial eUase of 
sthicb ran as fdioirs — ' up to bow there haa been 
ao fut for pre-cnptioo, hot wa accept the right of 
prvotDplloa." Tbt prenooe wajib nl art of the 
viltspe. of data ooisetf ;ain earlier. coDtaioedthu 
pionaioa as lo the right of pre-etoptioBj—"!/ a 
oo-ehaMr <a detmat o( transfsrring bis ehaee, he 
abaU trassfer it, £r«t, totusaearnUiire aadnext 
to C04ib(«r« la the rtllage sod oa (be r refaaet he 
aaj BortgageoreeU It (0 aop oae be likes.' JltlA, 
eo a Mnetroetioa of these two doenmenU, that tbep 
amnst^ to aroinTdo{ae(utaoio(pFe.tiRptioiaaa 
preredug lathe rillagei alio that a aeer relabro 
seed not step be a «o-iharer i the two were dtstioet 
clasaee of pro^ioptori, the sear reUtiro ho*kng the 
prior clam AoJtl irskid r JTiayai JIuhtm, 
Veekty Aoles, ifOS, p 103, taUiiii to Ran 
Ra e Foxsaa Sieaa (1905) 

I I<, B. 27 Aa SS3 

— TTa^ti al-arf^Caaafrwe^p7a ^ does 






ssis motafs— tVhera on partition ol a slUago Into 
two leparate oabaU the prOTisione of a former 
wajih-al ors, which recorded o eastom of prwemp* 
tion aa etisting la faroar of, smonget etheni, " cw 
sharers In the nUage,” wero eapiei ririatim ialo 
the wajiVialwra rd each ot the sew nahilli Vt was 
held the effect of thw was to leare to the eo 
ahirert in each of the sew tashals r ght« of pie- 
emption ««(>r >r A"fiU«g»" ^«oo rwreco or 
deb) u sot the saioe thiag at a "BUbtl" sod most 
not be confenadsd there^ch, sardos" tbs bnahmg 
np of a riliege isto srpanite mabals of aecemitj 
destroy aB the eilstiog rights as topre*ea[)tioiiol 
the eo-sharere In the riBago. Octal Stayt 
Haeaaial I L. S 7 AtC 773 1 Jfafu D>w 
^aU,\ frmtti, ITeetlf Natu, 1933 f lOO, 
0*.r»r afs»S,.,t. I h. s 11 All lift and 
ffi.jg , geliaStfl. J L.S S9 All, 
to Aram hue KiK BBiras Lai 


tANDIrOED AND TENAITT— coal.s.ed 

IS FOSSESSrOff 

RoisssS'O* 0/ proptrlf anStf aUaei- 

imfal 3g ifaei^trali—CrtiHteal lYaceJere Cede 
(Ac* X ej ISSSh * ffff—Adaedoeorrs/.— Where 
OB sceonat of a dupoto between rital tnaata nsder 
iho tame luidlord rigaiding poemaves of ctita'A 
lands, the Bfsgistnte. acting under 1. 146 of the 
Ctintnal I rocednre Code, attached the landi, and 
settled them with ootsiden on yearlr «cttlesiest% 
ond nei^r of tho nral teoanU hroogot any ssit to 
astablieh iheif iltlc to tb« lands or p*'*! rent for 
(benibsUielasdlord «>sc« the date of the attach, 
nent. JCfef^, that the pomeee oa of tie hlsgutrate 
was puseuion on behalf of each of the riraf teaante 
aa n^ht ntabliab a r ght to poMosion on tbeir own 
account and the money raaliiM hy tb« htagietrete 
fnm the psTtont settled hy him on the lands wa« 
held on behalf of each tenasU and not on hebslt of 
tho Uadliwd. ilfldalso tlat the shore fteU did 
noteonstitote ahandosnentot the taadsby (he right 
tal teaeeU. Dtst rJUUD Ktosi o SniDUM 
0 /sa {t9i>5) » • • A Xi. If. 33 CsLie. 653 

JA HKXT 

Aoa ^rrsW^os paymeat et 

rest dm sot drienolno the relatioB ef laadlord 
and leBsah irnai Etiesrs Bor v Ainttots 
Bcrr (1W>5> . . . e a W. IT. m 


15 Jll''CEl,lAJrE0D8 
O-T—'** feeao/->Crro/^cf««iy 
morlpaps— Etiia9aisbwt«t ef ttaaarp danap Ike 

feres fki woerpope— Jrele,tbat an oenpascy 
tenant, who has made a snlrnctnaiy acofga^ m 
bis bolding and pot the mortgagee is poamexm 
ceoaot dsnsg Iho rohtateDee of such laorfgaga 
relto^sieh bis holding to the prrjodice of tbemo^ 

r ose righto SaJrt FrataJ r dteofdian, X A 
t$AH JSf.fbUowod. Reirxn Rsie Riri r»- 
no (1905) . Z. Ik B S7 AH 62 

Zigit* la tie efffeps oiAifi 

— ire/,Jwif,«rr— 3stf fo remate ImtUtitg ereefed if 
tena*i K\ttom( perwvssioo «/ tie s«nt*dor>— In 
the cwitiard of a froant towfoUy in posscatlon of a 
boaso site m tho rUlageobadi was •‘•ome aortofa 
thatched shed ” OKd in fact by the tenant and other 
Mob a mm^aos of th* village for the pnepoee of 
leligunt ohscrrancev The W ajih-nlwrz of the 
wiltoge pisrlded that " no eaUirator on badd a new 
‘hones* oatside the eompooiid of his dwelling boase 
wiOiODt the permisnos of the zanuodsr Be 
IS at liberty to do eo in hie oorapsand. Stli, tbat 
Qtetmant in ttnretion wsj not at liberty to ronvert 
tha thatched shod la bm coartyard into a 
aieeqm witboot (be pennissioa of (be samutdara. 
Ba«a 2fia « Gmtrs i:n>>si3i (t^l 

r. Ik H. 27 All. 853 

I ■aaeemmeal tetll*meal~-Sale efreaf— 

dfieofloaof «»d»r«fe»o»(e— Coefror/ ««rt Goesra. 

meat—Jamaiand, S/galalua (Fliefimj, » 9. 
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DIGEST 

• I,AKDLOED AND TENANT-centintteif. 

35, ,MlSCELDANEOUS— 

— On tlic expiry of tlic term of a prior scUicTaeat tbe 
piaintiS took n fresh settlement from tiic Government 
of certain lands .and contracted vrith the Govem- 
inent that ho vronld not collect higher teats than 
nrexeco-ded in the settlement papers: — that 
that contract vronid not prevent him from recovering 
from the defendants higW rents by enforcing a con- 
tract, wlijch the latter lisd entered into vrilh him. 

S. 9 of Ecgulntion Vlt of IS22 does not render sneh 
an agreement illegal. S. 9, cl. (1) of Eegulatlon 
YIl "of 1S22 does not prcclndc the Conti from going 
"behind the Collector’s janaha7!<fu S^attir Mandal 

T. Suadart Diwt, /. A £> o3 Calc. 4CS (foot- 

TioW, folloa-cil. Cock CaKsmtx Saha c. AT-un 
Mouak Sek (1905) . I. L. B. 82 Calc. 463 

Ccrenanf Jy cuS-Unanf io pay rent 

due io superior landlord — Paiture io pay — Iltco- 
rcry oj sane hy superior landlord Jrom tenant 
— Ain't hy fer.a'nf to recorer sane /ron sxb~ 
ienanf — Dimayes, sail for, if lies — Suit for rent — 
Henoal Tenancy Act (VIII of JSS5J, s. 3, 
cL (5J, Sch. Ill, Art. 2 (IJ—Linilaiion.—'nte 
defendants took settlement of some lands from the 
plaintiffs. In the hibnliai cvccntcd by tlie defend- 
ants, the terms of the agreement mere ns follows : — 
»'In all fixing the annual rent .... at 
R4,9.-*l-12-3 and granting ft pcnnancat dar-putni and 
se-ptitni settlement . . . you have executed in 

jny favour the - . . potlah. I therefore execute 

tlds l-aiulial and agree that I shall pay fi8,19l- 
12-S, the .annual rent p.ayahle into the estate of year 
paid pafniaars and nulils, and pay the remaining 
profit of El, so » a year to J'on . . . 1 shall 

pay thoyjtttm' and darzpuini rents and cesses .... 
payable by yon .... and take daW»/os for 
that and make them over to yon and I shall take 
dal-hilas from you . . . . , If by reason of 

my default in payment of the said rents tlie tnah'Is 
biang suits for arrears of rent and in execution of 
decree, your pulni and dur-pufni rights be attadied 

and bronglit.np for sale then yon 

will deposit the said amount of rent and bring a snit 
against mo for arrears of rent and recover that 
amount with interest and costs by sale of this my rfor- 
putni and se~pufni tights and from other properties.” 
Defendants failed to pay to the superior landlords 
rents due for 1804 and 1305 and the latter sued tlie 
plaintiff for the same and obtained decrees, in cxe- 
entioa of wliich the properties were attached and 
advertised for sale. Plaintiffs therenpon paid off the 
decretal debts on 8th September 189S and m Btiadro 
ISjS {7th September 1901) brought this snit for re- 
covery, ns images, of tiie said amount from the 
defendant. It was objected that the suit was not 
maintainable and was barred by limitatioa ; Meld, 
that the suit was properly brought as a suit for 
damages. There were here two separate and distinct 
covenants, one to pay B3,l9l odd to the superior 
landlords and the other to pay Rl,80ii as rent to 
the plaintiffs as landlords. The former amount was 
not payable as rent as defined in the Bengal Tenancy 
Act, and plaintiffs’ proper remedy was to bring a snit 
for dffixmges* Catania Dehi/a v. 


OF CASES. 

DANDIaOmy AND UNNANT-eontinued, 

15. MISCELLAAEOUS— confinKcd. 

OhucX-trluHy, 4 C. TV. A. 3 : s.c. T. A A S7 Calc. 
! 67, distinguished. Aeld, that the present case 
, was • undisSagttished from Safr.es.fvr Tiseras T. 
j Aurish Chur, ier Sose, I. A i?. II Onto, 231, which 
^ had not been overruled by the Full Bench in Sasanto 
! ATiimari Dehya v. Ashuiosh CAucX‘rriB//tf, 2, i. jS, 
I 11 Calc. 221. HEirSKDBA XaTH aiCXEKIEE r. 
\ KirsrAE ITath Eor (1905) . . 9C.W.N. 86 

( Ii:ccacaitcns iy ienanf — Termanenf 

f lease — Tnjunciion. — A tenant holding under a lease 
1 of a permanent character has no piTwer to innke ex- 
cavations of such a character as to cause substantial 
damage to the property demised, although by the 
terms of the le.aso he Im power to rnai-e excavations. 
Gnisn Cl^A^^^EA Chaxdoo r. Sikish Gilc»'dea 
I Das (1905) . , . . 9 C. "W. SI. 253 

j Jote, portion of — Transfer — Validify 

— Atcrce for rent ayainsf recorded tenant — Oare- 
( corded tenant’s interest, effect On — Sherista, land- 
j lord’s, record in, not conyitlsorjt. — ^Thcro is no law 
j rendering it obligatory on tenants, who arc not tennre- 
. holders, to get their names recorded in the landlord’s 
! sherista for the purpose of perfecting their title, 

I Tlicrefore the sale of ajofe in exeention of a decree 
I for rent obtained against the recorded tenants docs 
i not pass the interest of tbe tenants, whose names axe 
1 not registered in the landlord’s sherista. Aitya 
• Srhari Saha r. Hariyorinda, I, X. H. 2S Calc. 677, 

1 distingnished. Thocaseof ATaWip v. Sff/an- 

j decs, Arbuthnot S- Co., I. A It. 28 Calc, 615, 
is no authority for the propositfon that the purchaser 
i of only a portion of a ^afe gets no title. AsnOE 
! BnuirAs r. Kamm Bepakc (1905). 

I 9C.W.3Sr, 843 

j Linbtlily to pay rent - Kahuliat re- 

ceived by landlord from suh-fenant — Dispossession 
~-Disfarlance. — lYhere a landlord took labuliats 
from the under-tenants of Ms tenant, but the latter 
was not dispossessed : Arid, that the tenant was 
liiible to pay rent when as a matter of fact ho was 
not dispossessed and was never disturbed. SnuiATr 
JIosi r. Kaiachaak Ghauami (i905). 

9C.W.U-.871 

Salt of non-transferalle occupancy 

ISoldiny in execution of decree — Knotcledye of Judy- 
tnsnt-delfor — Confirmation of sale — Ciril Troce- 
dure Code (Act AI V of 1SS5J, s. 244. — ^Defendant 
owned n non-transferable occnpancy holding, which 
was sold in exeention of a decree against him. and 
on." AT was the purchaser ; K transferred his interest 
to the present plaintiff, who instituted the present suit 
for recovery of possession. Aeld, that tho defendant 
Imviag bad full knowledge of tho exeention proceed- 
ings and not haring objected to the sale was not 
competent to resist tho purchaser after oonfirmahou 
of sale. Duryit Cbaran Aondal v. Kali Trosar.no 
Sit car, 3 C, TV. A. oS8 ? s.c. I. D. It, 26 Calc. 727, 
followed. Shiram Alt v. Oopi Kanih, I. i. 32. 
24 Calc. SS3, referred to. As betaveen the purchaser 
and tho defendant the title to the property vested in 
tho purdmsor on the confirmation of sale. MnnciiAir 
c. BtTETOLAH (1905) . . 8 C.'iiY.lT. 87S 
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liAinJI.ORD AND TENATTT— coneNirf. 

IS lII3CEIiD\KEO0S— eowNi*'* 

Sj-tr-JIa (1 0/J3T7}. » S— 

Te»a»t fiPtr—Ifiipetittnatt tjt la»itffrd 

—Suit lo recoter 

uary — A. tioltog oref ftflct 

018 expiry o£ thepenod of tenaney was dijpotie»«eJl 
tnttuint till consent by the landlord The tenant 
thfca brongbl a init for poiaenoon i^init Ihe latkl 
lord nnlcr 1 0 of the Spectfl*. IWief (I of 
1877) The Sa^K)^llB»t^ Jodg* diJmiued lb* (tiU 
Iba plaiBtilf (taaant) tbcwnpoa spplicil nnJer U>o 
aitraordiniry jnnalirtioii fi. 622 of tbe Citd Tco- 
eadnre Code, Act XIV of lUld. rererslng 

ttio 4 ctw, Vnat tbe p'aintill (Vetmtil) wai not tiablo 
to be erictad by tb« defendant (landlord) jsraprio 
oioU and that h« was entitled to a decree f« i>oa 
sesilon. RiniearrA r KxntttQBxo (1902) 

7. Zi. &. SO Boa. 21B 

LANDLORD AND TENANT ACT 
(BENGAL ACT VIN OF 1866). 

SeeBHaxtTteaacr Act l 21 

0 C, W. N. 141 

SiyAt if f*a«a< <« ketj /«*i /»r 
ulleA Ae rif^<(dfaaec«p<^t>d->Atcn«atieiiet 
entitled to claira Unde, for wbicb be refu**') to 
accept pattM tendered br the landbolder. at hae 
in^ bccoBO part of bu bolding bv inch tender 
Jpuri bat Hu'S* SiscB e ''Oiae kATCvosH 
(1X15) I£kR.39£la4 6»9 

LAND tlTVEinra CODE (BOMBAY 
ACT V OF 1878). 

SigU fa loli laitd 

lh$ nfkt (a moiey or freeme— o/«e alxaara 
af iia rtatnmt fo paatttitaa of Isk-i — ScUtojo 
ritoi a» laamJar aoyxee/ if parokan from 
a koimt aeetpaal or to lapii of f nor oeoapamttn 
dutiseexlid /rom /(t rtfilt wAtcA »* oitaiaa 
dirtdlf from Me oranl \t>etf—C\til Ca»W*— 
^ Jaryad\etxo ». — ^Tbe ngbt to boll Uni li a right 
distinct from the tight to money or reecnne.and 
a suit relating to the former U diitiuct from a Rut 
reUhog to tha Utter The right of an alienee ef 
the rereoae to poeseuioa of tba land Jn»7 anrriTa 
tbe rosamptioti of the grant of eirmptioiis from 
liability to land reveoue Iba decided casee make 
no distinction betacen boldmgi, wbicb an Inaoi' 
dar has acquired by pnrohaea from a kadun 
ocenpaat or by Upte of prwr occnpanciei, anil 
tba rights. wJiicbia may hare obtsinal directly from 
the {mot itwlf. to bold at bis dispOMl lands ens 
pnsed thartia wbicb at date thereof so otlOT 
pinero bcA t. xiglA to ttttfj If ti* grant pUtea 
land ak tbe disposal of the alianaa of tba rCTenne, 
where there are no preexisting claims fo bold if, tbe 
alienee, though not an owner of the »si!, is esfitted 
dispose id It as be chooses. Ha Is not boaad 
to gire it out to tenants, bob may rrb^n it M 


X.AND HEVERDE CODE (BOMBAY 
ACT V OP l870)-eo«U*<f 
fha n^t to possession U eoncctnel aatberigbta 
of anoeenpant of nnalieuatc t land Tba right to boU 
lank ^ea tbongh it be not as proprietor of (he 
aotk U Ismoafesfably one of which (he Cirit Conrts 
eao tahr eogalttnae, it oat larrfl by aistalorf 
fKniaaa iUiTier ItAunti3i>xa a Sent- 
Tair or Svan (190a) . l, la R. 29 Bom. 480 
. ■ - - ■ s, 83— leawilar— Oroetss ef Etfal 

aiara af rtotamer ef aesf— Jfirnss (eaoe'— An- 
daacemea/ ef rtai—Sien /aade— Coe/ractsaf re* 
leNee—t/aa/t ef t\a leealilg—Talarotmid la 
2a jotl end rAsrsaa}//*— I matto aa Inanider 
nay be aitber of the Boval share of rerenne or nf 
the eoils but ordinarily It u of the former de> 
KrspUoQ and lbs burden rests on the Inumlar to 
stioer Ibut be Is an alienee of the KlL Mberoan 
Inamdar Is alienee only ef the Uni cerenne. then 
bia reUtioDs towards those who bolt land within 
(be area of the (nam grant vary accardiisg tu certsia 
welt recognired prloeiples, Jf the boldiag was 
creaiad prior to tba grant of the inam, then tbe 
tnamlar as eneb can only cUim land rerenueir 
. aiecsRaent, for be baa no interest in tbe soil in 
I respect of wbicb rent wouU be paU , bnttfthe 
I hoblMg be Utar In Its oripa tbsa the iDnm gnat 
tbe Ui^s (hen cotopnacd la seeb holdiag woaU m tbe 
Sben Unds of (be Inamdar and he wonhi be enfitteil to 
place tenants in pKecssma ef thrm, area if aalyn 
graatca ef reresBO. ITitb respccttolbaUi^elMs 
ef boUiag. direct eonlrarlaal rrUlhaa would be eaUb* 
lisbelbctircaB Ibe Inamdar anl Ibo beldn It no 
soi.l> contract ten be prosed, rcconrse mnit be bad 
toe 63 of tbe Land Heseane Code (Uombay Act V 
of 1079) In the absrnce of aaluractory erUeace 
of agreement, (he rent is that payable by the usage 
of tbs locality and faibog thsb nch rent ai^ harbg 
regard to all tbe rircamstaacea of tbe case, shall bo 
jnst and reasonable In a suit by an loam Ur to 
culiaoce rent of hliraa Und, it must be determineil 
wbetber what sraa paid waa rout and srbrtber the 
Inamdar has a ngbt to enhance at against one, 
wbo bolds on (he some terms as the defendant does ] 
(he (es( IS whether there has been any amt what en* 
haoceoieat accoMiog to (be lusge of Che locality in 
respeci of ha ) of theassM deecription heii] oa tho 
same tennie. KaraTa « Baukuuta dawoiDiua 
(19C&) . . , I. Is. R. 28 Bois. 41S 


See CowsTBrenoa or DocoMiaT 

I.Ii.E.27 AIL 190 
See LaacioBO awoTsaaM 

l.ti.B.29BotQ 323 
OC.'W.N.el.SoT 
See LtvnATioa . I. Is, R. 32 Calc. 109 
SeeMoBTQAoi , L L. R. 27 AU. 313 
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XiTiASEi — continued. 

See Teansfeb of PEOPEEir Act, s. 107. 

X X. E. 27 AIL 188 

Bttiliing lease — Lease from year to 

yea) — Ljeetmeiff, suit for. — ^IVliero.a fcabuliat did 
not speeSy any period during wliich a lease was to 
subsist and the land was to bo held by the lessee 
from year to year at an annual rent, and should 
a masonry building be erected, rent would be as- 
sessed at the x>revaiUng rate ; and the lessee built 
a structure on the land : Held, that the parties con- 
templated tlic possibility of a pncca structure being 
erected on the laud and therefore the lease was 
for building purposes, and the Court could pre- 
sume that the lease was intended to be pormanent, 
and the plaintiff was not entitled to eject tbo de- 
fendant. Jahoorulal Sahoorv. H. Dear, 33 W. jR. 
399 1 Ismail Klian Mahomed v. ffaigun Hibi, I. L. 
L. 37 Calc. 570, followed. Lala Beni Bain v, 
Bundanlal, L. B, 36 I. A. 68, referred to. Held 
also, tliat the nbseuco of the Avorda " maurasi, moku- 
rati"” in a lease did not necessarily indicate that 
it was not the lessor’s intention to gmnt a permanent 
lease. PEoirABA Katji Eor v. Seiqobind Chow- 
duet (1905) . . . I. L. K. 32 Calc. 043 

— Assignment of lease — Mortgage of 

lease — Liability 'of the mortgagee to the land- 
lord — Possession of the mortgagee. — ^Tho plaintiff, 
tho SaA’aatvadi Stotc, leased certain lauds to de- 
fendants 1 to 10. Of those, defendants 1, 2, 3 and 
9 mortgaged their shares in tho lauds to defen- 
dant 11 ; tho mortgagee was not put in notnal 
possession of the lands, but subsequently to tho 
o.'ccoutioa of tho mortgage-deed the tenants of the 
mortgagor passed habuliats to tho mortgagee 
•under which they agreed to i)ay tho mortgagees 
(defendant 11) 3136 per aunum. Tho plaintiff there- 
after sued defendants 1 — ^11 to recover the rent 
of the lands demised. Tho lower Appellate Court 
passed a decree against all tho defondauts, including 
defendant 11, Ou apjjeal by dofeadant 11 to the 
High Court : Held, that, altliough it did not clearly 
appear whether the mortgagee (defendant 11) did 
Tcceive any of the rents of the xwoporty, still ho put 
himself into possession and must bo treated, as if he 
ijad received such rent and that, therefore, ho was lia- 
ble to pay to the plaintiff his share of rent. In India 
, there is no distinction between legal and equitable 
estates, although in ordinary parlance tho distinctiott 
is often referred to. Hence, when a lessee mortgages 
bis interest in the laud, tho mortgagee becomes 
liable for tbo rent to the lessor only, if ho ithe 
mortgagee) outers into possession of tho land or 
does )my act equivalent to entry into possession. 
VllHAD Kahatan V. SUEIE-Wt S.VTANT (1903). 

I. X. K. 29 Bom. 891 

Service tenure — Medical pmetHioner, 

services of, in lieu of rent — Hoticc to quit — Tians- 
fer of Property Act (IV of 1S82J, ss, 105, 106 . — 
llTiere A, tho owner of a house, by an agreement 
allow^ B to occupy the bouse in epusideratmn 
of Ms rendering services, ns a medical practi- 
tioner, to A, and his family in lieu of rout j Held, 
that such an agreement amounted to a “lease" 


XEASE— eoHcfttdfiif. 

as defined in's. 105 of tho Transfer of Property 
Act, 1882, ond 'was terminable at the option of 
either party by 15 days’ notice expiring with tbo 
end of a month of tho tenancy. jTorisn Chandea 
Mhkeejee u, Bamakath Bhadea (19 6). 

I. X. E. 82 Calc. 243 


XEGAX E.EPEESEIITATI-VES’ SUITS 
ACT (MAEBAS ACT XII OF 1855). 

- — B, 1, cl, 2 — Does not apply to suits 

against the original mrong-doer. — Cl. 2 of B. 1 
of Act XII of 1855 does not apply 'is an action com- 
menced against the wroug-doer in Ms lifetime, but 
only to actions commenced against the exeentora, 
administrators or other representatives of a deceased 
wrong doer. U here therefore a suit is brought ' 
against tho wrong doer in Lis lifetime, such suit 
abates on his death. Haridas Bamdas v. Bamdas 
Mathuradas, I.' L. B. 13 Bom. 677, followed. 
Krishna Behary Sen v. The Corporation of 
Calcutta, I. L. B. 31 Calc. 4.06, referred to and 
approved. Ba.uohodk Dass u. Utjksiant Buot 
( 1905) .... I. X. B. 28 Mad, 487 

XETTEKS PATENT. 

Art. 12. 

See Cause of Aoxiot. 

I. X. B. 29 Bom. 883 

— Art. 13,— Jurisdiction of High Court — 

Immoveable property situated outside — Moveable 
property situated within the jurisdiction — Partial 
partition. — ^Tho members of a Muhammadan family 
sued their deceased father’s brothers to recover from 
them their share in the family property, which con- 
sisted of tho capital and profits in a certain business 
in the town of Madras and two bouses and 'land 
situated outside the original civil jurisdiction of 
the Madras Uigh Court. There was no immove- 
able x’roperty situated witliiu the jurisdiction and 
no leave to institute the suit had heeu obtained under 
Art. 12 of tho Lettci-a Patent. Plaintiffs asked 
that tbo first defendaut might bo ordered to account 
for tho estate which had eoino to his liauds 
as an c.vccntor tfe son fort; for an administration 
order, for the appointmeut of a Uccelver, and 
that they may bo put in XJOssession of their shares. 

On ohjeotiou being raised as to the jurisdic- 
tion of the Court to entertain tho suit j Held 
that tho suit was one for laud or other immove- 
able property within the meaning of Art. 12 of the 
Letters Patent iu so far as it claims a sharo of 
the houses and lands outside tho jnrisdictiou. Held 
also, that the Court had jurisdiction to entertain 
tho suit in so far as it related to tho moveable pro- 
perty Situated within the jurisdiction. Tho Court 
may decree a partition of tho movcahlo property 
within its jurisdiction, while declining jurisdit- 
tion as to immoveable property situate outside tho 
•iarisdiction. Abded KAunt Sahib v. Bedeudeea' 
Saeie (1905) . X X, B. 28 Mad. 216, 487 
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liETTEHS PATiaST— ; 

■■ -■ Art. 19— J9f ^ 

C««r<— C««« ff — T>tU—Aj>fi9t /f«m 

filler ditciarfi**^ Tt* pUintiBi 

for 4 dwUrtlion thit tli«y »«« cntilled ia 
excloaiT* po»>ot9\oii Md enjojocot of 4 #«f« 
iitnated osUvl* the jarudictian ef tiie CsoK 
ud tbet the defeadent* h»d no right Jo cr to tb# 
esme Tbey olw eooght on injaottion to gi»e 
effect to that decUretmaoBd further preyed lint U 
might he declered thet they xete the eidniit e o«oere 
ot^e lalao Jltld, that the ea<ti>et 4 isit forieitl 
end that under the circunuUseea the Oicut bed no 
inrisdution to enterUin it. Said, »leo. that 4 a 
«ppe»l free troa ta order dieaiaeieg' 4 Jadge* 
eojBiaoDa to ahow cease rrby Uere grenled under 
cl 12 of the Lettera Pateal ahoald not be reaeisded 
and the plaint tehen off the file. HaJjt* Urnatl 
JIvIjet i/ailut » ffadjn Jfado >fi 
JoosmS t3 S.L. X 9l, epphod Dnder e 12 
ot the ZiCtten Psteot leer* u only reunited, 
when the canae ot action hee eriacn m part within 

the local limits of the ordinary origioel lurisdiCUon 

ot the High Court , m etery ether case eiUier the 
Court has BO power to great lean or U U asoecee- 
eery to obtsia >4 -I Coort of Cdn tr in England 
only earamee yarisdictioB la reUtioo to lead abroad, 
wbn at hetweea the litignate or their predeceaeire 
same prmty or lelauoa u eecahUihed on tin groond 
«t contract, trmst or trend, but in ns case ileee s 
Court of Eqocty catertsia a ntt, trta It (be detea 
daat U withta the Jioictotiteyo/ieliefioo rbero 
the parpoae it to obtain a decUratioa ot titleto 
foreign Und Though it is a general prinotple that 
ths title to lend thonld ordinarily he deCeraueil by 
the Conit within the hmite of wboee janediethn it 
liee, it K BO desbt, open to Um Ltgttlatar« to 
disregard that principlj Sot ths ContU certainly 
srgidd not lean towards a eonitractiaa loeolting 
that lesslt, where the words ot the LegisUinte are 
fsuly capable ot a tneanuig In eontormily witb tbe 
general principle, Tbe phrase "soit for tend*’ in 
( 12 ot ths Letters Fatest it by so Deane 
Lmited to • mt for the noosery of Isndt the 
eipreseion IS not to he read with a technical liaut 
ation, which had nerer been associated with a 
Tanaon Karznae Cauin Rovaicui (ifns) 

I. X>. B S9 fiom 349 

-Art. 15— S.wl« dadys r«/.i.»y,» 

B^pltealio* for recxi^— /sdyeeet —Appeal 
•^Jai application for tetiew was made bdore 
one of two dndges of a DiTisum Beach, whmh 
decided the appeal the ether dodge haring 
left the Court. The application wae refnaed, 
the Indge holding that bo case had beta made out 
tor a re-hearisgt iteld, that tbe order ectaaiag 
the appficatlbn was not a 'yadgment' sntbin tbe 
seestog ot s 15 ot the Letters Patent aud was 
mot appealable. AsyitootiissT JVoor Jt\an Bryan 
aw S 453 I Attoy CA>ra dfahaat r Siameat 
ioctea htohaat, i i Jt J6 Cole 7dS, refnred 
tW foofsinoey Daeiss ▼ Saderi Sattft, SOW 
y S47 t t I L, B ?5 CaU S5/, distzBgoished 
UnjiTinne BassasauSisa.(lSOSi 

9 C -W.If. 603 


I.ETTBB8 BATEBT— eoafiseed 
———Art. \^~~Apptal— Order ip siaete 
y»ig4 oritrriey eonmsstOB to tsrae to eramise 
a istiaes^— Citil Preerrtare Codt (Aet Xlf' ^ 
199d^.es 594,555— Power e/Covrfs la teres eem 
Dtsetoe— Caere enaaiera ted leerct toes eeiioaeftce— 
Caart map frerrat eiatt ofelifroerti —The preeea t 
appdiaate obtained a decree ageuiit tbe Isle bead 
ot amntt, and, m eiecutlon tberonf, attached certain 
gold and siWer articles Tbe respondent, ti a pro' 
sent lead ot the matt, who bad been made a party to 
the execntioB proceeilinge m (ha repreacntatire of 
the decesaeif. eonteailed that the atteched articles 
wereBotlahletobe sold b eticaUon ot tbe decree as 
they were not assets of the deeetie^ bet property 
belonging to the mutt. The appellanle therenpou 
appli^ to tbe '‘ohordinate Jndge ta entomon the res 
pondeataeawiiDettfartbeappeUanta The rnpond'. 
eat, who rteided within the ynrisiltctioa of the Court, 
then applied to tbeSsbonJIaate/ndge totabehieeri 
denca on coinmiae on, atatusg that be was nnable, ot 
his own personal Vnewlwlge to give any eeidence 
foalerul to the qoniloos at le^ and alleging that the 
appetlaotewere iesuting on bia appearance m Court 
to pot prrrmre upon bim to relmijauhor eompra 
nuae btf tUlm, aa it vae eonsidered deregatory to a 
person in hie posiLisn to appear In Conrt aa a wit> 
ness. Tbe Saberdinate 5ndg«rtfo«ed to lune a com 
tnweioo. On a »risun peiitwa be ag Bled, a single 
dndga of the U gh Court set atide the order cf 
the Sabordinale Jadge ead ordered the respoiideat 
tobeesamiBSif on eoBDissioa. On aa appeal beiag 
pttferted under Art. 15 of tbe Leltert ralent 1 iTsid. 
that an appeal lay SiU else that the l«ru of 
eoDi^ions for the eiacnmallon ef wltnetsee by the 
Contte of this oosntfT 11 goreraed solely hy tho 
prorieraae of the Code of Ciril Procej^, and 
a 336 Is aibsoftire, and proridea forsJl the ease* 
in stbkb the Lrpnelatnre intended that it ihonU be 
competent to a Coort to latne a eommiaaion for 
tbe ciamination of wltgesses resident within its 
ionsdicttoii. BrW fartiir, that a litigant ■ privi 
lege of taliag out enoimoBM to iritnomee u eubjOrt 
lotbeceotrolof tbe tnbnaal, which it Called upon ta 
enforce their attendance, thoagh each conlrolwill be 
eieieieed sparingly and only In esceplional eas»a This 
cootrol iian iaitaiKS of tbe antborityof ercry Coort 
of competent junadictian to prerent abase of its pro. 
ceu In the prneeat ewe^ tbe appeliaate application 
ww sot hood ./Ida, and the respondents attend 
ance in Coart was r«inir*l, not for the purpose 
ot obtaining matenml eridenee, hot from other 
notirea, and the order far tbe usae ofacomsue. 
• 10 a wae tberefere rightly made Vizsasatisarr 
Casnr c Bttisua DtsizaB flOOS) 

I.Xi.B.23Mnd.a3 
■ - • Aft, S9-~Ji!nrdt<a‘iair ei* jffrfi 
Ceerf ta iraat/er a can to lUelffram t\t Coart of 
UeSeeideafat Adre —i7<(d, that the High Court 
of Bombay can under cL M of tbe amendod 
Letters Fatea^ transfer to itself a rase peodiog ta 
tbs Court nf Session at Aden. EirrBsOB « Bobzst 
C o»«T(l!W5) . I.IuB.S9Bom 676 

Art. 30-Disi<iSe Court Fro- 

MderiCods fAef XZVef tSi32J,t> ’BiSaaiSSS 
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IJETTEES PATENT—cojicMeA 

— Where on an appeal to His Majesty in Conncil 
the case was sent back to the High Court -witli a 
direotwn that certaiu accounts might be taken 
on a certain footing and a Division Bench of the 
High Court took those accounts and made a final 
decree. Meld, that an appeal would lie to His 
Majesty in Conncil from such decree under ch 39 
of the Betters Patent, the amount in dispute being 
over HlOjOOO. The expression " Division Court ” 
ip that section is not restricted to a Division Court 
sitting on the Original f-ide. Ss, 595 and &96 of the 
Civil Procedure Code do not apparently apply to 
such a case, iivnv PuostrsNo lijniHi v. Joxindba 
Mohot Lahibi (1905) . I. E, B, 32 Calc. 983 

8 .C. 9 c. w. 3 !r. ses 


EEPTEES OP ADMIETSTEATIOir. 

Court Fees Act CFIIof l<i70), s. 191) 

— Court Fees Amendment Act ("MI of 1899J, s. 191 
— Letters of Administration — Limited grant — 
Trust joropertg — Fxempiion from prohate datg . — 
One Harilal died possessed of certain shares in Joint 
Stock Companies and in the Bank of Bombay valued 
at Ell, 980 standing in his name os their regie- 
tcredholder. Ho loft three sons. The sons applied 
for letters of administration limited to one share 
only rained at 11275 and their application was 
granted. Subsequently they applied for letters of 
administration with respect to all the shares except 
&e one for which limited letters of administration 
had already been granted and claimed exemption 
from stamp duty. The question arose as to nhetbor 
they were entitled to the e.xemption. Meld, that tho 
property with respect to which the letters of adminis- 
tration were sought being property held in trust by 
the deceased for tho joint family, tho property was 
entitled to exemption from the Conrt-fco. Meld 
further, that tho exemption of trust estates from tho 
payment of ad valorem Court-fee is not conditional 
on the circumstance that there had been a previous 
grant of probate or letters of administration on 
which a Court-fee had boon paid. Tho exemption has 
reference to tlio character of the property and not to 
the procedure adopted. The Collector of Ahmeda- 
had V. Saeohand, !• F. X. 29 Bom. 140, disapproved. 
In the Coods of PoTcnrmult Attgurwallah, I. L. B. 
23 Calc. 9S0, followed. CoixEoros of Kaiba o. 
Ckunibal (101)6) . . I. L, E. 28 Bom. 101 

LIBEL. 

— Frivileged occasion— Afafice, test of 

— Fxpress malice — Bond fide statement.— la. an 
action to recover damages for libel, if it is proved 
that what tho defendant wrote was written bond fide 
in answer to tho attack made on him by the plaintiff 
and for the sole- purpose of defending himself from 
such an attack, then tho occasion is privileged. O'Do- 
nogltue v. Mussey, Tr. B. 5 0. L. 124, referred to. 
But if the statements made are false to the knowledge 
of tho defendant, or if a portion of tho statemonts is 
irrelevant and unconnected with the matter in dis- 
pute, then tho privilege of the occasion is destroyed 


LIBEIi — eonaltided, 

or, rather, there would then he evidence of express 
malice to destroy tho privilege. Clarh v. Molyneux, 
3 Q. JB, B. 287, and Picton v, Aaohman, 4 C. and 
F . 257, referred to. The proper test in enquiring 
whetbor the nature of the words by themselves 
afford evidence of malice, is to take the facts as they 
appeared to the defendant’s mind at the time of 
publication and to ask whether the words used are 
such ns tho defendant might have honestly and 
bond fide, under the circnmstances, employed ; 
and tho particnlar expressions used ought not 
to ho too closely scrutinised, provided the inten- 
tion of the defendant was good and ho acted bond 
fide. Spill V Mottle, M. £. 4 FxcTi, 232, Wood- 
mard v. Lander, S C. and F. 548, and Laughton r. 
Sishop of Sodor and Man, L. B. 4 P. O. 495, refer- 
red to. Aiieita Hatk Mixteb v. Abeoy Chaban 
Ghosh (1905) . . I. L. E. 32 Calc. 818 

LIGHT AMD AIE. 

Obstruction — Occupation uncomfort- 
able — Bute of 45’ — InjanHion — Decree. — In a suit 
for an injunction to restrain the defendant from 
ohstrncting the access of light and air to tho plaintiff’s 
windows the first Court granted an injunction solely 
on tho ground that tho defendant’s new building left 
the plaintiff with less than 45® of light, and dis- 
pensed with any further evidence. On appeal the 
lower Appellate Court reversed the decree on tho 
ground that no evidence had been adduced to show 
tiiat there was a diminution of light. Meld, that 
both the lower Courts were in error and that tho case 
must be remanded for tbe determination of tho 
following issues : — (1) Has there been a diminution 
in the quantity of light and air, which has been 
accustomed to eater the windows of the plaintiffs 
house during the whole of tho prescriptive period? 
(2) If so, has there been a deprivation of light and air 
sufficient to render occupation of the house nneom- 
forfablo ? CnoTAHin MoHASHAn v. LaMiHbhai 
Shbohahd (1905) , . I. L. E. 29 Bom. 167 

LIMITATION. 

See AdTEBSE PoSSESSrOK. 

L L. E. 27 AH 436 

See AOba TBNAlfoy Act. 

SeeBEsoAiiTES-AXor Act, Son. 11, Abt. 3. 

9 C. W. N. 64 

See Caechtta Mtr.'aoiPAU Act, s, 634. 

9 C. W. N. 217 

See Cebtifiqate I. L. B. 32 Calc, 691 

See Cmn Psocedhbe Code, s. S4. 

0 a W. N, 844 

See Cmi. Pbooedhbe Code, ss. 206, 244, 
278 AXD 283. 

1. L. E. 27 AIL 464, 485, 575 

See Cmn Pbooedhbe Code, ss. 230, 295- 
L L. E. 28 Mad. 224 

SeeDscsBE . I, L. E. 32 Calc. 808 
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litMlTA.TION-eimJiiMJ 

Ste ExrcUHO'i d» Diesis 

1. li. B. 87 All. 334, S78 

Sh Hwbt: I»iw . £. Ik B« 27 AU. 4B4 


i?e< LnnTATios t. Ik B. 32 Calc €60 
Su Uiso»sAS Lm 

0 C- "W, I?. €25 
Ste Hcnciiiun X Zi. It SO Coifi. 35 
Set Pxsnzi . 1. Ik B. S3 Calc 533 
S’,* PsisCKirnox . 8 C.'W’.ir.292 
S«Tacs* . . Xli.B.a7 AILBIS 

. ei«>I Prtetitr, Codt fj’i SIV »/ 
ISSai.M S7i,aU~l.>miM,t!itA<i (XrtfVyT?). 
t jj— Caui*«/<ti« jrvfiiirawjf of a 

wttX »»rBii«io» t» a»olV« —Oa \ti» tSUi 

AprU 1899, h(C a latlwraail Ma, 6}«4 • 

tBrt»s»ia»ttwod^f«ai»nt*Xo reccrcf daaia;^ toi 
u uualt, wWlt leaX plw« ea tbcltb Apn) 1898 
Tbcdf/cadasit ploalAl cBMjaitid^r at parhat aod ot 
onHiCfactwa, Oaibe I4ch ^orcmbei ISO), Uw 
CMsrt CB *p{x»l e*’’* fBctt to tb, p)<a of tha 
i}«t«aii*Btf butcuara 8 Sot tba Ciali Pfocodata 
C^a nao learo (ofina at tba p\aisti9>, «ba<« naaio ww 
atnai oa^to 8)a> 11 aoadvuod. » {n>li amt wai*> 
pact of hn 4*a cau* of wtioa. Tie pUtaUS, Mboa* 
auDO aaam&ncli oat, &lod tbit aoit oa tbo )3ib 
TehroATj 1^7 hrlil, tbat tbo toomJ fOit «aa 
batndbj Iifiuta3oa,fot vka a fuit u vitbdnarv 
aadtr a< 37Sof tbo C»il l’n>rcdure Coda, *itb per^ 
tnuftoa to briQ^ a fmii auit, tin offect Of a Sli of 
tbe Cc€a, u tlat l\natettoa m to oppt} to tii* Mn«i 
auit aa >{ It WM tbo Sr*b oIm, t!ut o 14 of 

tbo Lboitatws Act dil QOt oppljr to aarb a «*ao 
S>«itaaM DaPatnaa V V>ihii Safjt, J f S ii 
Horn ess, iolIoRoO. XostJiU a SEOKniiWiB 

<1903} I. Ik B. 28 Bern 218 

Patai Itanigranfei bf ptrioft 4ar>»^ 
so xatemi tr oaljr o UmUel ithreet «« atfafo 
tei iTOii'a— Itmi/afua— Coa?, o/ ac- 
X/ oa ame*di3 tf Pay 




II <f ISQS— Act Xir 0/ 1SS9— 1I**X< 
tittle— Jhetaliea — tfgal ne^itiHg — ^ t ocattoa — 
In a aoit to act aouie a pats, granted vo 1837 1? a 
pcKos, vrbo citbei bad so lDt«n»t is tbo properip or 
«M oiiy tebog u tbo tmoagor of a ladp, ailio o^iied 
a Hindn sridosi'i ctata ttioKio ildd, that if ibe 
po(s( «u Totib tbe ponod of {loiiUtMa na fn>ni tba 
datooa nbicb It WSJ gnntal, aodn 8,s;aUtvoa It of 
lEOS.aaajsecdodbpKogslatiQc U of 1803 Bit 
■WB4 roolable only by tb, »i low’, aaccenor tba riglii 
of actus an»oea flMsdoptiou of a mq by tba aidow 
and tissfi l«caa ta tin Itovs. ft* Sato nioo ib» aSMCad 
•on aitnincd bn ttajonty is ISoB. Under eitter 
BcsnUtioa II of 1803 or Act XIV of 1853. baa »« 
front tbo data on alucb fb« nnsa of actsos aroae 


LIMITATIOIT— rt.sf.sanl; 

Bisovisi Bot CaaissA r. JioiT Cii4:n>B4 
BaovtMcjC (1305) ... ©C.T7,2I.673 
e.c. I. i. n. 83 Calc. 669 : 0 C, -W. W, 67S 
XkB.d3Z.A.80 

— TraapoM— r«»mio»— Clar Jrf^fa-— 

/*ayfafa»<fa.^Tbe Datura of ciaraud/an^fa land* 
ujwcnftaa Atil iha mar* ceaiationof poaaasnon casoot 
aoioast (c ducoBhaaaDee of poaaewion, anleaa it U 
totloired hf tbo poatcoion of asotber paraos. In wbcae 
taronr t!fij0 srouU run. A rant Daapaia aritbont 
oUlm of ngbt, aa lo tba cna« of a a^vsttcc, doea not 
aoKtunl ta sn bnaler of tbo 1ms cnaer iraftos T 
Oenretit.l, S jr. B 75, SI, referred to. 
Dnnsg tba period sihao a piece of Und ii aobtoeTpil 
sinter aratef tba tree omen mot bo bald to be la 
eoDftrectirB poaaeai»Di and irbru it re-appeafa and 
doea not become fit for actual enjoyment in tba uaoiil 
modea it tarsy bo praanmed tlut tbs prenosa poeaea- 

stoa eOBbaOOa Olitil tba contrary Uprarad Tie Bee- 
rtlart of Stale far ledi* taCossnf r S’riraancs* 
am, It. sr Jl' ^ 5I7< t e 1. Z Jt 29 Cale. 
5n, folLxed. i/s)amcd Ah Alas * Shajo 
JHat Ofoas- 2 L. X 9 Ctle 721; Aud 
AlaXiaie CAasder Afnaranviaf s XfaittV CAssdra 
Atotf, / A A 18 Cefe 473, rafem^ to. 
llU>U4Sl30'SbA>lD4M34 r OiOlStRIKA IfATB 
T4CCB(ti933} . . . 8 0.W.17.1U 

eXofa A'aypas Aesd.aad emi 
J*«eadaea Ml fUeaptlAet 2 of tW9), •• US, ISS, 
1ST, Ut-'Afflat—Btexuom—Oeier in tcaenfie* 
—Oadar jested iriftaaf Jart/d<rfiea,ejreef>-Voder 
OragalActlof 18T9 aaUftssl before Its ameuid.* 
BKDt by Arb V of lOCO, an order rnsda by a Depsty 
Cotirtinr rrlnbsg to tba aicestioa of a draree for nnt 
waaopoo BcitScr to appeal nor rariaian An atyrre- 
ueot ot paAire mnot auDionse a sspenoe Coort to 
mwea jodfiaeat of SB Utfermr Court in any'Otim 
uodaof proceeding than that 'Kbicb tba tnir pro 
•cnbea Aa'ie.7 a foriylt, Jff Xfa««rd &I , sad 
V»,lt4 Simtieaf Sniett, tSOtli iti, nfcTred to. 
A jnJpsent of a Coart shicb bn* bo jorudirtioa 
«ner tba lobjert matter of the btigseba moat ba 
tieated aa b<e 22 and void, and need not be aljaiged to 
be aneb by s fonnsl and direct proccedisp to liars it 
eacaUd SDil sererMj On tlw 23Cb disc 1S39 Hit 
appellant obtained a decree tot reut unilet Bengal 
Act I ot 1ST9 1 on the bib 1 rbruary ISOJ the app«!> 
last spplud for ececotlou of tiia decree am! tbo appU 
catMa waa atmek off oa tbe 15tb Xfarcb 1903, no 
aleps liaelns been tabes. A arroad appllcolios far 
eiecsbon taxleon tbelCKh blarch 1933 su dismissed 
by til Depaty Collector oa Uie prunnil of Ijmilafioii, 
bstthe Dtitsioaal Commissioner 03 rei-iiion reTerse.1 
thst order on tbe lat August 1003. On tbo 8ti 
Aaguat 1903 tbe decree bolder prair&ted a tbird «P' 
plication tor •lerWioa wbicb irai atruck off on tie 
btbDracmbec foUoanig.sukctaniicwwiftWutaVea. 
Os the 23rd December 1903 tbo decree-holder 
praseateda fioartb applmttou for eiecUboo. 71>e 
qneoboa a ** sietber tiu appi istion eras barred 
; 2itl4, that tbo order ot tbe DitimoosI ComsusiMBer 

*as uritbont jsrirdictioa asd mast be treated M a 
sndlity and tbnt it waa not ncccnnry for tbe judg- 
smtdeitor bo base tbe order eat aiido, but it «sa 
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IiIMITATIOK" — continued. 

open to liim to show in the present proceedings that it 
never any lawful existence. Tliat the applica- 
tion was tliereforc barred by limitation. GonAB Sao 
V. CHowDiir Madho Lab (1905) 8 C. W. IT. 957 

Adverse possession — Suit to recover 

profits of sir laud in an undivided mahal. — In a 
suit to recover his sliare of the profits of certain sir 
land appertaining to an undivided mahal tho plaintiff 
had not been in receipt of profits in respect of the sir 
land in suit for more tlian twelve years ; but ho and 
his predecessor in title had been in receipt of their 
sliarcs of the rents and profits of the undivided mahal, 
other than of tho particular sir land in question, con- 
tinuously: — "Reid, that tho mahal being undivided, the 
defendant’s possession of tho sir land, tho profits of 
which were.claimed, had never really been in posses- 
sion hostile to the plaintilf, and the suit was therefore 
not barred by liinitation, Eaj IlAnADTJii v. Bhabat 
Sikgh( 1905) . . . I. Jh. B.- 27 All. 348 

liegotiahle Instruments Act (XXVI 

of 1881J, ss. 8, 32> 78 — Promissory note talcen in 
name of adoptive mother — Suit by minor adopted 
son — Senanii transaction — Maintainability. — A. 
minor sued by his next friend in August 1903 to 
recover tho amount due on a promissory note, exe- 
cuted in Septemher 1897 in favour of his mother and 
alleged to have been made and delivered on account 
of his estate: — Held, that tho suit was harred by 
limitation. A bcnamidar or trustee, who takes a note 
in his own name is tho person entitled in Ms own 
name to the possession thereof and not the cestui qne 
trust or person for whom he holds the note. Ho is 
therefore the proper person to suo upon it. Reid, 
also, that the infant son was not tho holder or payee 
or a person entitled at any time to sue upon tho note. 
Eamakuja ATTAKaAB V. Sadaoopa Axjxanqae 
( 1905) . . . . I. Ii. B. 28 Mad, 206 

Suit for damages — Sttit for. rent — 

Whether a suit for rent payable by tenant under 
lease to superior landlord is one for rent or dam- 
ayes — Bengal Tenancy Act (VIII of 1835J, s. 3 
(5) — lease, construetion of. — A took a lease 
of certain mouzahs from i?,in dar-putni and so-putni, 
and covenanted to pay annually fi3,191 to the 
superior landlords of B direct, and Hl,800 to B, 
A was to take receipte from tho superior landlords, 
make them over to B and take receipts from the 
latter. The whole amount of R4,991 w'as described 
in the lease as annual rent fixed, and in certain 
ovontnalities arising out of non-payment by A to 
tho superior landlords, B was authorized to realise 
the amount from A, by bringing a suit for arrears 
of rent : — Reid, upon a construction of tbo lease, 
that a suit brought by B for realisation from A 
of tbe amount, which the latter failed to pay to tho 
superior landlords under tho terms of the lease, 
was, for the purpose of tlie limitation, ono 
not for rent, but for damages for breach of 
covenant. Bufnessar Biswas v. Rurish Chunder 
Bose, I, L.B. It Calc. 22J, followed. Basanta 
Xtimari Bebya v. Ashuiosh ChucTcerbutti, I. Xi. 
B. 27 Calc. 67, distinguished. Hemendba Nath 
Mtoebjee V. Kuatab Nath Box (1905) . 

I. Ii. B. 32 Calc. 16 


lilMITATIOlT — concluded. i 

—Appeal — Mesne profits, determination 
of — Decree — Final order — Period of limitation — 
Copy of decree, time for — Civil Procedure Code 
(Act XIV of 1882), SS.212, 244, S12.— When a 
decree for possession of a property directs an 
enquiry into the amount of mesne profits under 
s. 212 of tho Civil Procedure Code, and an order is 
finally made determining the amount, a formal 
decree is necessary to ho drawn up to give effect to 
the final order, which terminates the suit ,* and when 
the final order or decree is appealed against, the 
time requisite for obtaining a copy of the decree shall 
he excluded, in computing the period of limitation 
proscribed for the appeal. Khirode Sundari Dehi 
V. Jnanendra Rath Pal Chaudhttri, 6 O. W. R. 
233, distinguished. Gopab Csakdba Chakeatabti 
r. Pebonath DnTT (1906). 

I. I,, B. 32 Calc, 75 

Accrual of the riyhtiosue — Calcutta 

Municipal Act (Bengal Act III of 1899), s. 654 
— Bate-payers, interests of. — As a plaintiff 
is dchaired by cl. (4) of s. 634 of the Colcntta 
Municipal Act (Bengal Act 111 of 1899) from 
eommeneing a suit, until the expiration of one 
month after delivery of notice, the expression “ ac- 
crnal of tho right to sue ” in cl, (2) must apply to the 
date when the month’s notice expired, from which 
date he has three months within wMch to commence 
his action. Tho words ■' accrual of tho right to suo ” 
in 3. 634 of the Act do not me.an aeornal of tho cause 
of action. Coepobation ox Caxcuxta v, Shxama 
ChaeahPab (1905) . I. L. B. 32 Calc. 277 

liIMITATIOIT ACT (XV OP 1877). 

• s. 4 — Rules — Records. — ^The rule in s. 4 

of the Iiimitation Act, wMch requires that tho Court 
should give effect to tho rules of limitation, oven 
though limitation may not bo set up in defence, applies 
when the" point appears on tho face of tho record and 
does not stand in need of being developed. Nabhu 
Mokdae V. Kaetiok Mondab (1905). 

9 C. W. 35r. 66 

8. 4:— Duty of Court to dismiss suit, i 

harred — Applicable, where Court can dismiss entire 
claim — Position, where portion of claim admitted. 
— ^The obligation cast upon a Court by s. 4 of tho 
Limitation Act to dismiss a suit, although limitation 
has not been sot up ns a defence, is only in cases 
where tbo Court is in a position to disnnss the whole 
claim or suit. Alimannissa Khatoon v. Syed Ros- 
sein AH, 6 C. L. R. 267, and Raghu Rails Singh 
Manhu x. Pareshram Maliaia, 1. L. R. 0 Calc. 
635, followed. Kanbasamx Chettx h. AjfSASiABi 
Chettx (1905) . . 1. It. B. 28 Mad. 61 

BB. 4, 7 — by minor for declaration 

of invalidity of widow’s alienation — Omission by 
father of minor to sue — Father's right to sac barred 
— Rindu law — Plaintiff' not nearest reversioner 
— Maintainability — Specific Relief Act (I of 1877), 
— Discretion of Court to malce declaratory 
dscree.— PMntiff, a nunor, sned fora declaration 
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LIMITATION ACT (XV OF 1877)— 

(inued. 

fo apply joint and not several. — Wliero two majors 
and the guardian of two minors jointly preferred an 
appeal in which they were jointly interested, and on 
the death of tlio solo respondent the appeal was 
allowed to abate under s, 368 of tho Code of Civil 
Procedure, tho minor appellants cannot on the appli- 
cation of another gnardinn have tho appeal restored 
and proceeded with. Per Davies, J.— Tho order of 
abatement under s. 368 of the Code of Civil Proce- 
dure is absolute. _ Tlio minors being bound by the 
acts of their guardian, there was no appeal pending 
and tl>e application could not bo treated ns an appli- 
cation under s. 368 of tlie Code of Civil Procedure to 
vbich tbo provUions of s. 7 of the Limitation Act 
might be applied, as s. 868 of tho Code of Civil 
Procedure contemplates an appeal pending. Even if 
it could bo so considered, the application would bo 
barred as tbo minors v cro interested jointly with 
others, who laboured under no disability. Periasaini 
V. Krishna Ayyan, I. X. P. 25 Mad. 43t, 
folloned, Per StrcKAiruAViA Attab, J.- On tho 
d^th of respondent^ the rigid to have his representa- 
tives added ns parties vested jointly and not 
severally in the appellants, whatever may ho tho 
nature of their intctests in the subject-matter of the 
appeal, Periasami v. Krishna Ayyan, I. L. X. 25 
Mad. 431, followed. Peeu v. VAnrABOATtiii Eamab 
Meno.v (1905) . . 1. Ii. B. 28 Mod. 359 

b, 7, Soh.lI, Art. 149, 

See Lijutatiob. L It. R, 82 Colo. 129 

See MESBfi Pbofits. 

I. L. R, 32 Colo. 118 

ss, 7, 9, 13, Sch, II, Art 179, oh 

(4 ) — Execution of decree — Application by minor 
after previous application presented in thne by 
deceased decree-holder — Minor’s application 
beyond time-~Disability— Inability. — A decree- 
holder, after making various applications for execu- 
tion of a decree, each of which was within time, died. 
His son, a minor, made an application for oxecutioa 
of the decree witliin three years of his father’s deatli, 
but more than three years after tho date of his 
deceased father’s last application. Meld, that under 
s. 9 of tho Limitation Act (XV of 1S77) the minor’s 
application for oveention was time-barred, it not 
being n case of initial disability, hut of suhseiiuent 
disability. Per Jeskiks, C.J". — Inability to suo 
is distinct from disability, which means want of legal 
capacity and for the purposes of tho Limitation Act 
"(XV of 1S77) is tho state of being (as s. 7 indic.ate3) 
a minor, insane or an idiot. A subsequent disability 
docs not stop time that has once began to run. Lalit 
Mohiin V. Janohy Math, I. X. P.20 Calc. 714, dis- 
^tinguished, JrvBAJ o. Baba JI (1905). 

I, L. B. 29 Bora. 68 

s. 7, Seh. II, Art. liQ—Kndotvment — 

Cause of action — Minor sebait — SuU on attain- 
iny majority-— Idol, position of —Complete and 
incomplete dedications— -Pighi of sebait to sue 
toith respect to endoived property — Sttecession 


LIMITATION ACT (XV OF 1877)-eo». 

United. 

or management of endotced property — Suit by 
yttardian during minority, right of— Suit by 
lessee under Government. — In a suit to recover 
possession of land it was found by both the Courts 
below that the dispossossiou on which the cause of 
action was based, had taken place daring the minority 
of the plaintiff, and that the suit had been brought 
within three years of his attaining majority. Seld 
(reversing tlio decision of tho High Court), that tho 
plaintiff was not deprived of the honcSt of s. 7 of tho 
Limitation Act (XV of 1877) by reason of his suing 
as tho sohait of an idol. In dedications of tho com- 
ptetost kind an idol is rightly regarded ns a judi- 
cial person capable ns such of holding propeity ; but 
there are less complete endowments in which, not- 
withstanding a religious d(xlic.ation, property 
descends (and heucScially) to heirs subject to a trust 
or charge for the purposes of religion. Sonatan 
Pysack v. Jugguisoonderee Posses, 8 Moo. I. A. 
6C, and Ashutosh Putt v. Doorga Churn Chaiterjee 
I. X. P. 5 Calc. 438 : L, P. 6 1. A. 182, 
’referred to. Even, however, in a religious dedication 
of the strictest character the possession and manage- 
ment of tho dedicated property still belongs to the 
sebait, in whom therefore, and not in tho idol, is 
vested the right to sue, when necessary, for the pro- 
tection of tho property. There being no rcliahio 
ovidence ns to tho foundation of a religions endow- 
ment or ns to its terms or conditions : Meld, that the 
legal inf erenco was that tho title to tlio pioperty, or 
to its management and control, followed tho line of 
inhcritnuco from tlio founder, Gossamt Sri Ori- 
dharijtx. Romaulalji Oossami,!. L. R. 17 Calc. 8 : 
X. P. 16 1. A. 137, followed. Where a right of action 
accrues to a minor, tho fact that his gnardinn might 
have maintained a suit on his behalf during his minor- 
ity docs not deprive him of tho protection given to 
him by s. 7 of tho Limitation Act. The sixty years’ 
period of limitation provided by Art. 149, Sch. 11 of 
Uio Limitation Aet is not applicable to a snit brought 
by a person, claiming a title under a settlement pottah 
from Government. Jaoabisdba Rath Rov v. 
Hesiahta Kttsiaei Debi (1905). 

I. L. R. 31 Calc. 129 
s,c. L,R.31I. A.203 

ss. 7, 9 and Seh. II, Arts. 142, — 

Cause of action accruing to an infant Mindn widom 
— Adoption by her— Suit by adopted son — Piiini 
Sale Paw (Peg. Till o/ 1819).— Where a cause of 
action ia respect of a claim for possession of land by 
right of purchase at a putni sale, accrued to an 
i^ant Hiadu widow', who adopted a son during the 
continnanOG of her minority : Meld, that the adopted 
son (an infant) in bringing a suit, when jio suit had 
been brought by tho widow, was entitled to the 
benefit of s. 7 of tho Limitation Act. HABEK 
Ghasd Babu o . Bejoy Chasd JIahatab (1905). 

9 C. W. N. 795 

- BS, 7,17, Sch. IX, Art. 108— Xfwita- 

ixon Act — Suit for partnership account and share 
of partnership assets — Good-will ^ and trade- 
tnarhs, if asstts—Minority of plaintiff- — Right to 
sue, accrual of to administrator pending minority 

z2 
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IjIMITATION act (XV OP 1877)-co!»- 

/iniierf. 

salt hotvreeu the parties, bat in regard to ivhicb tbo 
decree was silent, the mesne profits claimed in the 
second suit being n period sabseqaent to the insti- 
tution of the first suit. Ifoit d/b/iun Sirkar v. P?ie 
Secretary of Slate for India^ L L, Ji.lT Calc. 069; 
Jtam Doyal v. 3£adan Stohan Lnl, I. L. JR. St All. 
425} Bhihfirao v. Stlaram, I. Jj. R. tO Bom. 532: 
and Bamabhadra v. Xoyannaiha, I. Ii. It. 14 3Ikd. 
S2S, followed. G. S. HAS3 v. Padtiiaxwd Sisqk 
< 1903) . . . . I, Ii. R. 32 Calc. 118 

B. 14, Sell. II, Art. 109. . 

See IIess-e Pfiorirs. 

I.1/.B,32 Calc.llS 

s,17. 

See B. I . , . 9 C. W. N. 687 

Sulf to set aside ptiliii lease — Begula- 

iioas II of ISOS and II of ISOo —Bntni — limita- 
ixmi Act (XIV of 1S39J — Alienation iy Hindu 
manager — Legal iiecessitg . — In 183“ a putai lease 
of a portion, of a zainindari was granted to the 
predecessors of the defondanta by a male owner’s 
widow, who had nt tho time no estate in the property, 
but was acting as manager for B, tho widow of her 
adopted son, uho «as tlion the legal owner, and it 
was recited in tho deed that the consideration money 
was to pay tho Government revenue then due. B in 
1846 adopted a son, who was tho father of the plain- 
ts, and who attained his majority in 1S63 and died 
in 1830. By ckrars mado between her adopted son 
and B sho was allowed to remain in possession of 
■the property in suit for her life. Tlio grantor 
of the putni lease died in 1843 and B died 
in 1894. Held, by the Judicial Committee 
(affirming the decision of tho High Court) that a 
suit brought in 1897 to set aside tlio putni lease was 
barred. If it was void tbo period of limitation ran 
from the date on which it was granted ; if it was 
voidable only by B's successor tho right of .action 
arosoOn his adoption, and time would begin to mn 
against him from tho dnto when ho attained his 
majority in 1866. Boxoicsu Rot v . Jaoat 
■GnAifDEA BhoWitiok (1905). 

1. 1., B. 32 Calc. 666 

s. 19. 

See Besgai Tekasot Act, Son. Ill, 
Abt. 6 . . 9 C. 'W. IT. 1073 

s. 19 — Acknowledgment of debt — 

Hat’c7nta,enlrg in — Signature, what is sufficient — 
Customaru mode — Intention of parlies.— ^Whero at 
■the foot of certain entries made in a hai-chiia, which 
bore at its top tho debtor’s name and signature, tbo 
debtor wrote the words litchitan Ichode (writer’s 
self). Held, that this was the niodo adopted by tho 
debtor of signing the haf-chila, and as it appeared 
•that it was the debtor’s intention thereby to acknow- 
ledge a debt, the entry constitnto.1 an acknowledg- 
ment within the meaning of s, 19 of tho Dimitation 
Act. It is necessary in such cases to consider the 
intmtion of the parties. Gtingadliar Sao v. Shid~ 


LIMITATIOH ACT (XV OF 1877)-co!!. 

tinued. 

ramapa, I. L. B. 18 Bom. 5S6, applied. Aniarji 
Xalyanji v. Bulahli leemn, I. L. B. 5 Bom. 83 ; 
Ickislian Bayuji v. Bhowsar Bhoga Jetha, I. L. 

B. 5 Bom, 89} Brojender Coomar v. Bromo- 
moyee, I. L. B. 4 Calc. 8SS, referred to. Sada- 
BOOK ACABWAtliAK B. BAIKAKTHA NATH BASTJN'IA 

(1905) 9 C, W, IT. 83 

SS, 19, 80 — Mortgage— Achnowledg- 

ment of debt — Aclenotoledgmeni by predecessor in 
interest — Fart payment of interest. — A mortgaged 
several properties to tho plaintiffs and tiien sold one 
of them, property ITo. 3, to B, who again mortgaged 
tho property to C and in a mortgage suit bj* 0 tho 
property was sold and purchased by D- A after- 
wards paid part of tho principal as well as of in- 
terest under the mortgage and made acknowledg- 
ment of his liability under it. X) contended that 
any such acknowledgment as against her was of no 
avail. Held, that under ss. 19 and 20 of the Limit- 
ation Act the acknowlcdgnient as well as the pay- 
ments were sufficient to keep the debt alive against 
tho property Ho. 8. Chiititery v. Brans, 11 H. L. 

C. 115, referred to. Krisha'A CniNBBA Saha b. 
Bhairab Chakbra Saha (1905), 

I. Is. E,'S2 Gale, 1077 
9 O. W. IT. 808 

s. 22. 

See Party . . 9 C. W. IT. 42 

— — B. 22 — Substitution after claim barred 

— “ Hew plaintiff”— Civil Frocediire Code fAct 
XIF of 1882), s. SZ3.— A institnted a suit on thlT 
last day of limitation. On a subsequent date, B's 
namo was substituted in place of Hs upon an 
application "f B, to which A consented, stating thafc- 
A had sold his interest to B. Later on, A and B 
both representing that tho alleged sale was a fictitious 
transaction, A's name was restored and B’s struck 
out. Both the lower Courts found that B was not 
the benamdar of A. Held, that the second sub- 
stitntion order could not have been made under ' 
8. 372 of tlic Civil Procedure Code and at its date A 
was a " new plaintiff " within the meaning of s. 23 
of the Limitation Act. 'fho suit was therefore 
barred. Ramjoy Hath Sascar b. Shamhu Hath ' 
Shaha (1905) . . . 0 C. W. IT. 883 

S, 24 * — Calingula constructed by 

Government — Necessary effect to cause wafer to 
flood plaintiffs lands — Bights of Government in 
connection with the distribution of water 
— Continuing wrong . — In 1882 a calingnla was 
constrneted by Government for the purpose of 
redneing the flow of water into a tank through a 
channel. The necessary effect of the calingnla would 
have been to cause the water diverted from tho 
channel to flood the plaintiff’s land. To obviate this, 
a small drainage channel was formed by Government 
to c-arry off the surplus water. Plaintiffs contended 
that tho drainage channel was not sufficient to carry 
off the water and that the water which flowed over the 
calingula stagnated on their 'lands and made them 
unfit for cultivation. They prayed for a mandatory 
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Ihe (omuseuc oi v«u‘i“ - , i „vtii no Bnaliij 

pngning tl>* “t or . An order vrhjch St 
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BiLTAST BlMCTUSDli j_^BL 29 Boffl. 480 

«n\l^^rjr^ gjyine'ror .T “n 
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eoqntry vtei ^e J yj CoUectot hoUmg 
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parUtioaproceeJmp jjp Cctata 

in tb« «li tbs partition P^sed- 

Partitioa dc‘> .v, lotbi^anaary 1897, the 
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and Sardtori iol % r < J23 referred to BeHiM* 
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JS S™ u S tt. 
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ImmoTtahle Ptoperlx Vadieas e HaM 
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_ Sell- XI. Arts la, IM. 1*8 


£„SAr.ElNExr^™^«8“*^ 1 

BcK It, Art. Id. I 


8eb.II. Apt.49 

fire « 10 


9C.W.N.443 

— Bell. II, Art. 49 

See CiTO BaocEorrsa C<m>^ ^,^9 
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lilMITATIOlSr ACT (KV OF 1877)-con. 
itnued. 

Siariincr point of limitation for. — &. suit brouglit 
by a Hindu or Maiioriiedftn husband against his 
witc for restitution of conjugal rights is barred 
under Art. 35, Sch. II of tho Limitation Act, if brought 
more tiian two years after tho time when ho demanded 
restitution and was refused, Vhanjihhov Somanji 
r. Mirohaiy I. h. Jt. 33 Horn. 644, 646, 
followed,*' JBinda v. Kaunsilia, I. L. 21. 13 All. 
136, dissented from. SAitATAirAi PunujiAii Phxai 
0 . Toot ATI (lt05) . . I. Ii. R. 28 Mad. 438 

ScL.-II, Arts. 44, 144 — Suits for 

cancellation of deed of sale and for possession . — 
A snit for cancelling a deed of sale ciecuted by tho 
plaiatiil's guardian on tho ground of fraud and 
misrepresentation and for recovery of possession of 
the proiiertics comprised therein, falls within Art. 41 
and not within Art. 144 of Sch. II of tho Limitation 
Act. ITnni Kunelti Aintna, I. L. 21. 14 Mad. 
36, distinguished. J2amalcshi Nafakan r. JJama- 
Sami Hai/akau, Second Anpeal Ko. 029 of 1893, 
Kineported, distiugnisiicd., Kasga Er.uDi ». 
Nabaxana Eedm (1905) 1. Is . B. 28 Mad. 423 

Sch. H, Art, AQ—TTrongfuUy re- 

mooinp specific properly — Mortgage — Mortgage of 
interest in denatteg in common hg one of two co- 
tenants — Deterioration of mortgagor's interest ig 
act of other co-tenant— -Suit for damages hg mort- 
gagee against ssrong-doer — Mainfainahilitg. — K, 
who was a tenant in common with tho defendant, 
mortgaged her interest to tho plaintiff. The plaintiff 
institnted a snit against K for the recovery of tho 
mortgage amonut by sale of the mortgaged property. 
Tending the appe.al in tiwt suit, ttio dofciidaut cut 
down all the trees on tho land and appropriated tho 
eame to himself. On the sale of JTs interest in tho 
land which took place after tho removal of the trees, 
the plaintiff realised only a portion of tlio decretal 
amount, Tiio mortgagee now instituted tho present 
snit against the defendant for tho damage suffered 
by him by reason of the defendant haying appro- 
priated S’s slinrc of the wood. The suit was filed 
within three years of the act complained of. Meld, 
that the suit was mainfainable. From tho time of 
lending bis money, the mortgagee, wbetber in or out 
of possession, acquires tlic right to liayo the mort- 
gaged property secured from deterioration in tho 
hands of tho mortgagor or of any other person to 
whose rights those of the mortgagee arc superior. 
Meld also, that tho suit was not barred by limitation. 
It was not tho act of cutting down the timber, but 
tho subsequent appropriation of tho wood by tho 
defendant, whioli ought to liavo been left for tho 
slmro of the mortgagor, that operated to tho injury of 
the plaintiff. Limitation began to run from tho 
date when tho defendant appropriated thew’oodto 
himseif. AnrArrA Eeddi v, Kvpvzrsxm Ssbdi 
(1905) . . . . I. L. B. 28 Mad. 20 

ScL. ir. Art. 62—Siiti for motteg 

received hg defendant for plaintiff’s use. — S 
received from C money due from him on two deeds 
of mortgage. A, who was entitled to_a share of the 
money, instituted a suit for recovering his share 


LlMlTATIOlsr ACT (XV OF 1877)— eon- 

tinned. 

from S more than three years after tho receipt of tho 
money by D. If eld, that tho monoy was received 
by D for A’s use and that therefore the suit was 
governed by Art. 62 of Sch. II of the Limitation 
Act (XT of 1877), and not by Art. 130, Mund 
Zall Dose v. Meer Ahoo Mahomed, I. D. E. a 
Calc. 597, and Gurudas Dgner.Eam Maratn Shato. 
I. L, JZ. to Cirlc, S60, diatlnguisbod, ItAnoriED 
■WatHBU. MAHO5tEDAitEER(1905). 

I. Ii, E. 82 Calc. 627 
Sch. II, Arts. 89, 120. 

See Pais’carAB aa-d AffEs-r. 

I, Ii. B. 32 Calc, 719 

Sell, n. Art, 91. 

See Hnnnj Law . 0 C. 'W, H. 638 

Soli. II, Art. 91 — Suit to set aside an 

instrument — Collusive sale deed not intended to he 
acted upon — Specific Eelief Act (I of 1877), .s. 39. 
— A suit to cancel or set aside an instrument must, 
under Art. 91 of tho Limitation Act, ho brought 
within three years from tho date when tho facts en* 
titling the plaintiff to have tho instrument cancelled 
or set aside become known to him. TIio plaintiff 
on 1st .inne 1895 creeuted a sham sale deed in favour 
of tho defendants, neither p.arfy intending that it 
should bo acted upon. Tlio defendants in Febrnary 
1890 began to set np a claim to ownership on the 
streugtli of tho deed. On Srd August 1900, plaintiff 
brought this suit. On its being ‘contended that tha 
snit was barred by limitation: — Meld, that the snit 
^vas not barred liar ing been brought ■within three years 
from the date wlsentbo plaintiff apprehended that the 
defendants had set up a title under the instrument. 
Tho facts, which wonld entitle a person to bring such 
a suit, are stated iu s, 89 of tho Specific Belief Act-CI 
of 1877). SrsOABArrA r. TAXAEiSsNJivArrA (190S) 

I.Ii.B.23 Mad. 249 

Sell. II, Art. 03. 

See Civil. Peocediteb Code, s. 13. 

Soil, H, Art. 108 — Mindn Daw — 

Partnership with manager of joint family — Deafls 
of manager, effect of— Joint family and, joint 
family business, nature of — Partner, right of, to 
sue for particular assets after suit for general 
account barred. — Wliere K, tho manager of a joint 
Hindu family, enters into a partnership for the 
family benefit with S, a stranger to the family, tlia 
partnership is dissolved on Uie death of K, in tho 
absence of any agreement ■with tho survivors. Ho'w 
far a joint Hindu family resembles a corporation sole 
and how far a joint family business resembles a 
partnership considered. Samalbhai Mathubai v. 
Someshvar Mangal and Markisan, I. D. E. 5 
Bom. SS, referred to. Although a suit for general 
accouui of a partnership will be barred under 
Sob. II, Art. 1011* of the Limitation Act, if 
bronght more than three years after the dissolntion of 
the partnership, a suit will lie for recovering a share 
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IitMirATION ACT (XV OP 1877)— <«»• 

Uwtd 

o{ EDf psrticuUi Micti teceiTed 1>y a p^rtoft fttur 
CTivb li^Iatioo. ifnchtmtutiroagiitirUbhltiiM 
and if mb cUim, baviog regard to prcrioai deoliagi. 

It not acquitable Jferuaajt Jiormatji ▼ Eat(0»J> 
B*rjcayt,r £i Z SS Zom. 62S, and Znt* * 
Oye, Z-Z S B L. esf, follo»«d SotxASlM* 
VassunrxDAft Bow « Soctasasai ^ anytOTVsu 
(1903). . . I.I 1 .II aSlit&ASM 

BcK n. Art lie 

Sii CtTu Fbocicobb Com, a IS 

8 C. TV. N. 870 

SsA II. Art lie. 

fte A»t 1*1 . 0 C. (V. If. 233 

Sti HUBO Lkxr . 8 C. TV. If. 830 

eeli, H. Arts. U0, 141-S..1 i« 

rteoter tmmotial/t fn/trlg an iA< dtalk of 

S'l^* Ktdso— <lday>(>0*> ealidifji of, eotta(«n)tljr 
•areleti— — CflaJlieJ of die>*.«a>.— A 
*a;tlij«rer»ian«nfortiieTe»Ttry a( IfliBMTaaMa 
preperiT do tbe deatb cl a llindo widow u gotetnad 
IrWui and not by Art 118 ot Scb li of lb« 
DimiUtion Act, CT*n thougii a qnetdoa a< to <IM 
tali^tyofaaoaanofi/atro exMacod in favoiir of 
tbe widow and of an adoption mad* Dnder it ba 
wvoIt^ m neb intt Z«m CAoadrs JfotHye* r 
Zsn/tl J«V*. 4C TT B dOf 0.0 I L.Z Sf 
Cale S42, followed. !:> rsi tuttiB or DmB 
8Bill*THlImicB(l90S) ec ■W.N.223 

a«h. xi, Art laa. 

Sot Irfomwcr 8 C TV. If. 8$3 

- Boll, n, Alta. 124, 141— C^om for I 
til« rteortrf ^at ktrtJiiory t/fiet—Sufcronon tjr j 
ifti^a widow lofrwfotttip ofttmple^ ilitoouon I 
li widow of itnpio proptHjr— S«i< to doeforo I 
aiUMtton titcali4 oitd nei iiadixj' o» tior* , 
oafittd (ooeexdtlo widow 00 tmfee* a/tee A«r 

d«aM— Boi' ty Zimiiotoa —A temple waa built and 
dedicated to the pnlilic by one Jagayya, wlw acteia* 
trnstee of U daring Ine Utetime. Ue died childim 
and bu widow focceeded bim aa trutee Siw conti* 
naed to manage the affain of the temple BOtil tXito* 
bn ISS^ wbEmaba transferred tbengbt of troatee* 
•^p briber witb eertain temple propertiea to tbe 
fint defendant In 1S97 tbe widow died. The 
pUmtiSe as tbe perscpos entitled to be trastces in 
sacceasion to ber brongbt tbii snit in Decembet IfKKb 
to establish tbeirnghte as tmiteea and to InTe the 
trmuferin faroar of tbe first defsndaot declared 
insalld Stld, that tbe suit wss bmed under Art, 
121 of tbe limitation Act. The property tcansferred 
with tbe trnsteesbip was Oaly recerersble by Uw 
plaintiffs In tbeungUts as trustees, wbwb ngbt bsd 
ceased to esisttbrooghtbs operation of tb« Lav of 
LialUtvm. tfitioataoiionda Zooiara SaataSit 
y Vela Poadaram, I. L. Z 33 iitd 371, 
referred to. The possession by tbo defendants dimoe 
tbe Jifetnne of the widow wot aJrene to tbe idaiatiira, 
wbodenTedtbeir title “from and tbrougb" the endow. 


IiTMlTATION ACT {XV OF lB77)-eoa. 

ftaaeif 

notwitbstanding the fact that they were not ber 
betre is tIieaCfi.lt tease of the aronL FrocdiTrast 
JAOSMABU Row e JliM Do«s Patw*ts (1906) 
Llall 28 Mad. 197 
8ch.TI, Art 132. 

See lIoBMiOB . . 0 0. TV, K. 089 

— — ■■.. I Soh 11, Art. 132— Sail for eontri. 
ioltanfrom eo-iharirfer nosey pout for Ooetr: 
mt*/ rettauf, iiau/afiao for — Fiat*/ prenafti at 
a Mayor yofitiea wiCAia Umo and full tismp 
omiiiqototlji yriU— 3at< wtss plaiat 

prtitmffJ eadnoivien Coarlfia is pauf— Aco- 
shaier paying Gorenmeut resenno doe on land has a 
charge on the land for tbe amount to paid to tbe 
extent to which be is entitled to contribation from (be 
other share hoUere sad tbe period of bmliaCtea to 
entorce sneb eharpa is 12 years under Art 7.33 of 
bcA II of the Limitation Act of 

Vtaiaaagran r ZajaA d'aCraoderZit SoountiHara 
rat.IZZ 39 3Iad OSB, 7S0, followed, tVhen 
a plaint U pmenteJ aa sr panper petition and before 
disposal 01 tbe petition the fall stamp duty is paid 
after tbe period cf limitatloo/ tbe init lo tbe 
abunee of f rand. • ill be considered as instituted on 
tbe day the ptamt was presented anl tbe subsequent 
psyBcot of etsmp dsiy nJl relate bseb to tte date 
of presentation et the plaint Btaort Siiaatr slisa 
Aawot il'rio T. jri/|,e« Ordt, J L B 3 All. 
341, foUowed. Aitrsunui t Snsuitrt 
, Oornis (1906) . . L L R 23 Mud 499 

— . Seb 27, Art. 141. 

S*tZ,}it]t4i3t>y . 1,1, Jt.83 Cole. 165 
■ ■ ■ ■■ Sob. 11, Art. 141— Caere vfaohtu, 
oftraal «/— Adopfioa— Aseemosera. tail jy— 
ifisda Widow, olteaofios 6y— Ifisorif s, eeidrsee 
o/— A Siodo Widow alienaM certain ImmoTaibls 
properly belonging to ber bnibund a estate, and ^ter 
tbeabeoation idonted £ lU the )cnt 1867, abodied 
in 1963 after attaining maionty, lenring bs widow 
S, wbo ecoreedel bm. a diai la 2Ii^. aod the 
plainUSi,as rexernonary heirs of f, instituted this 
sail for setting ssida the alianatioa and estabUsbng 
(heir right —.Btli, tbat tbe preseat suit was bamxl 
by tbe law of tiaitatioii. the canse of action bailag 
accniei to the adopted ton daring bis lifetime 
aod that Art, 141, Sch. fZ of tbe LimitatiOQ Act (TV 
of 18)7) did not gorere this ease Oorisda HatA 
Zoo y ATaaai CAoisdAery. 3\ It'. Z. IS3. 

aadProtaaita Jiad Soy t .^Aefcaaeisa Seyara, 
I Z.Z.4Calc AS^donbted. Xairtiinoar Sodka. 
hai, 7 L. Z Jl Sam COSfAaHoji ZruHaojiy 
JI:ar<Fojeji,S Zom. If C, ST / More S arayaa v 
S/lofi £qyAsM7>, I Z. Z It Bom B03, and 
S\jog Oopa) JUehAeiyl y Sil Zataa Maktrji, 
I Z B S’) Cate 690, referred to AmSTA LiL 
Bsocat o JinrBBS TtAra caowunrst iinoS) 

L X,. R. 32 Calc. 165 

Bob ILArts 142aaai44— 

£es CiTiL FBOctntrax Cont, i 13 



{ 2il ) 


DIGEST OE CASES. 


{ 213 ) 


LIMITATION ACT (XV OI* 1877)— eo»- 
ttiiiied. 

■ ; — - — Sch. II, Al’ts. MS, 144— Jfcjyr((7iW« 

— jrindiii^s necessary io support decree — Limitaiion 
Act fXr of IbVTj, s. 14—' Vnalle to entertain 
■suit’ — 'Other causes of a like nature* — Dismissal 
of precious suit for mn-joinder — Possession under 
decree sulseqitenfly reversed — Sch, JI, Art. SS . — 
An nppell.'ito judgment operates by way of estoppel ns 
TCgarfs all findings of the lower Court, which though 
not referred to in it, are necessary to inako the appel- 
late-decree possible only on such findings. A plaintiff 
is not entitled under s. 14 of the Limitation Act to 
exclude the time spent in prosecuting n previous 
suit when such suit was dismissed for non-joinder on 
findings arrived at after trial and not without trial, 
because the Court was tinahle to outertain the suit. 
Under Art. 143, Sch. II of the Limitation Act 
limitaiion runs from the date of dispossession, and 
BO fresh starling point is given hoeauso the party 
<?£sposscssc<i suhsequontly obtains possession nneier a 
decree and is ousted from possession when the decree 
is reversed. Snpad H'asrtidin v. Venkatesh Pralhu, 
T. D, J2. B Bom. 8S2, followed. Degttmlery 
Dossee v. Jtajah Anundnath Bop, W. ll. flSCdJt 
43 s Firinpee Sahoo v. Sham Jtlanjhee, 8 IF. Jt. 
Civil Itule S73, and Dapdu v. Kalu, I.L.B.2H 
Bom. 733, referred to. Sch. II, Art. £>.■», docs not 
apiply when the suit is substantially for posses- 
sion of property, though the plaintiff avers that an 
instrument relied on by the defendant is a forgery. 
Sundaram v. SUhammat, I. D. B. 16 Mad, 311, 
andAldulBohimr. Kirparam Daji, I. D.B. 16 
Bom, 186, followed. Uahatakas Cheitv «. Kesa- 
jfAjniAi Aom (1005) . I. L. B. 28 Mad. 838 

Sch. II, Art. 142-— "PosscMion,” 

"dispossession,” mcantnp of — Dispossession in 
execution cf decree under s. 9, Speeiltc Belief Act 
(I of 1877) — Wronpfttl possession — Civil Pro- 
cedure Code (ActSIF of 1883), s. Bid — Appeal- 
Common pround — Death of one of several appel- 
lants- Bepai representatives not hroupht on record, 
— Partial reversal of decree. — ^IV'hen a plaintiff’s 
title is once established his possession however 
obtained would ho possession within Art. 143 of 
Sch. II of the liimitation Act. The plaintiffs, who 
had heon dispossessed by the defendants of some 
lands appertaining to tlieir talufc, forcibly dispos- 
ficssed the defendants, until the latter recovered 
possession in execution of a decree nnder s, 9 of the 
Specific Relief Act. The plaintiffs brought the 
present suit for recovery of possession within 12 
years from their dispossession in exeention of the 
decree, but more than twelve ycafs after the original 
dispossession. Bfeld (aflirming MitbA, J.) — ^Ibat 
-the suit was not barred by limitation. Qolam 
Nahee v. Bissanalh Bar, 13 TF. B. 9; Ptcm 
Chand Kphntta v. JIaridas BphuHa, 22 TF. B. 
259; farabanu v. Abdul Gafur Chowdrp, 12 
O. i. B:, 4S6, not followed. Zillti b<n Bapha 
Sett V. Annaji Parashram, I. L. B'' 5 Bom. 
8S7 ; Bandu v. Baba, I. L. B. lo'- Bom, 
23S, approved. The Trustees, Executors and 
Agencp Company, Limited v. Short, L. B. 13 
App. Cas. 793; The Secretary of State for 


LIMITATION ACT {XV OP 1877)-wn- 

tinued, 

India in Cotcucil v. Krishnamoni Gupta, B 
O. TF. B. 617 i s.o. I. L. B. 29 Calc. BIS, 
referred to, Pjiotaj? Chandba Chatiehjee c. 
Ddeoa Chaeah Ghose (1905) 9 C. W. N. 1061 

_ — Sch, II, Arts. 142, M4. 

Sees.7 . . . 9 0, W. N. 795 

Sch. II, Art. 148 — Decree in the 

alternative, legality of — Baiyaitvari tenure— Grant 
of led of tidal and navigable river on raiyaticari 
tenure— Power of Government to determine such 
tenure. — Land forming the bed of a tidal and navig- 
able river is tho absolute property of Government 
IVhcro novernment has for along time been collecting 
revonuc and special cesses from tho occupant, thereof, 
it a-ill be presumed that such land was granted oa 
raiyatwari tenure and the occupier will be entitled to 
hold the hsd so long S!S ho pays tho rereane; and he 
cau bo ousted only under the provisions of aiadras 
Act U of 1864. Where tho assignees from the 
Secretary of State join him as a co-piaintiff with 
themselves in a suit, tho ijeriod of limitation will not 
bo 60 years under Art. 149, Sch. II of the 
Liujitation. Act ; such art iclo applying only to suits 
brought on behalf of the Secretary of State. Tho 
only p.irtios entitled to a decree in such a suit will bo 
tho assignees j and a decree in tho alternnth 0 cannot 
be _ passed in favour of tho Secretary of State or tho 
assignees, when the right of tho assignees is admitted. 
PPinaBArpAEiT Sakkaean Naitbedhi v. Vixtie 
TnAEAKAX Muhammad (1905). 

I. L. B. 28 Mad. 505 

-= Sch, If, Art. 175, 

See Civtt Pbocedhee Code, s. 371. 

9 C. W. N. 369 

— Sch. II, Arts. 175 (c), 118— Art. 

175 (c) applies to applications made in second 
appeals as well as frst appeals — Civil Procedure 
Code (Act XIFof 1882), ss. 309, 582, 537.— S. 587 
of tlie Code of Civil Procecuro authorises an appli- 
cation to bring in a plaintiff -respondent in second 
appeals and extends to sucb appeals the provisions 
of ss. 368 and 582 of the Code of Civil Procedure, 
Snell applications, however, are really made under 
ss. 368 and 532 and for the purposes of limitation fall 
under Art. 175 (a) of Sch. II of the Linntntiou 
Act and not under Art. 178. Vakeae-IGADDA 
A'asasimham V. Vahizema Sahib (1903). 

I. L. B. 28 Mad. 498 

— Sch. II, Art. 178 — Obstruction to exc- 

euHort — Bemoval by decision in favour of decree- 
holder — Deeree-ho'lder's right ta move the Court 
— Application to he regarded as a continuation of 
previous application. — A niortgagc decree was 
obtained against tho counter-petitioner on 2Sfh 
Pebrunry 1894. On l6th .May 1895, the decree- 
holder assigned tho decree to petitioner, who applied 
for execution on fith December 1897. That appli- 
cation was struck off, and so was one which followed 
it. On 15th Juno 1893, petitioner again applied for 
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ilSlITATlOS (ACT XV OP IftlT)-?**. 


I-51£rrATJO» ACT (XV OP 18n>-fep». 
Uwui 


»sreHJea, Vat ecKUit»T caatfB'W tl* 

•3»^SK73t «« Cjc bu IwntfiC »ai cos^ 

3 aeu» prtitiaoei w aot Johtlei to Mtcurt l&» 
sere# The District itanwf held *a suwlti- 

t.233ci tieCSnl Prt>wJa»» CodeanddisBaial tbs 
•pptinboD, Wsgof opinoa tirt WMitfr-prt>ti£*iet'» 
toMtanto '«« trnc Pstitwaot ibfnapon bwagbt 
• nut toestaVbfl) bcFcisim that tbs ksiigsmrat rt^ 

ior bet 0«D bpBCSt Oa SDtb rebniwy 1901, tiw 
Appellate Coort decUreJ tbit petirioocr bM obituaal 
a nlU aisinaieat ot tba item lal v»s (altOMl to 
St, Oalilb >attmW 1031, petstioMT bled 
tb< pc<t,eat eiecattan. pebtioa Qa tbe ({Mitiaft ot 
lusiatiaa being Tusej —UflJ, that tbe petibooer'e 
ngb! ti> execute tie deerte sras oo5 barred be linul- 
atios oa sub ISorewbrr 1903 Tbe «i>pii»hon 
itoali be treated not w aa appbestioB (er cxeeattoii. 
but as «A appt(cat«a to eeeiee or coatiaaa aa appU 
cahoB tiir n»fat*9a *h»*b«iJ been wroaplpditauiieJ. 
Htremimteat Coort budertarel Article 2,3 «••. 
(bere^ore, appiinble, aad time bat began to ran 
from tbe date of tbe appitUte decree declanag 
petit<owt’» isjbt to esetate, da^l SQrii Pebtoary 
1901 ^torayasn A*a»bi e J'appy A/sJiiMa,. 
J i S JO i/4i Si oremileL Screa ntamas 
t Arrnii AviUi: (190$) I S. Sd Mkd. AO 


8«ll.lI,A«. n8~App<af-0e*»ree. 

ftUKj afp?i<«ti«a /befl^poM/mee/ e/eoBwiwscaef 
ft tffiftitnaiaa a/frtptrty tf a»f*t ati laahit «a 

partiiie«eag,^TCMpatue>toa nut far p«r(i(loo 
(utnediatoa coaipcataiM sriueb srae reoMded by 
tbeCMitbcdby ahtebthnsteepeetaTetbam sttbe 


pit^rtfibat tbe foboidisata lodge disniseed it 
oatbegtoaDdtbMtbenpbita cUia tuttbet relief ' 
ialhefutterbidbecoiM bUTcdbr luDiCatun Tbu ' 
etdervas eerersftloo »pr>f*laal tbe caaensere* , 
tnaodrj by tbe Dutnet Judge fiirdtipMal accordtOg . 
tolsir ADsppnlwii tbeo prefernd b7 tie Uigb . 
CoostazMUit the order «! tenarvd ■■besitvM ttAi' ' 
tcudOkl that no apodal lay to tbe Dutnct Judge ' 
assisit the order cl ■file SaoorJinata Jndge —OaU. 
tliat an appeal U; Tbe order of (be bobciMisate 
Jod^on taefaee ot Upaiported todtnle aqoretica 
to be dealt «itb uudee » 2bd fl tbe Cc^ t4 C3 t 9 
riocednre and itm tberefore a dacrea atfbni tbe 
liieaauig of that term la tbe Code, as 1 that tbe part/ 
^aiast reborn It «-m passed aw eatitM to appeal 
tbeiefrom Eseuii tbece aaepo dcortolobe eiecv 
ttd. SBii tbe SuVudjoate Jad« oirm t ca sty eappoeed 
tbamattertobeoDeinexccstuiasaod. heldtbeappU 
COhro tobebarred, anrb siarpaCUa of jUriadirUn) 
could cot maie tbe ordee In. enasavKiv^ 

fttreof less appealable than srculd bare Irern tSe raw 
oed the otdet b«a paesed vi aseeUtiOB proeeedis^ 
under a decree doly passed. Sarruk CSaader 
CSe#dryy rofiS.eiiir. DiSia, A 3J 10 1 J. 
fe and .dWsf BaAisra'* iS’iici t Oaaepafite 
elntts.J i B S3 dlei 517, follortfA, Aocbaii 
application »i But BO applicaliua of tbe AMcriptW 


mtem]ri»ted Vj Art. 118 'LllCflaWW ClllTTJ 
X Stiuaiwajis CusTrr (Wast. 

I.j:a31.a9JituI.l2T 

I I ~ — 6cb, tl, Art.l7Q— ^sejPtaelfra af 
*eatta» proeardt»f^Str$cal ef pearfiay txaaaltaa 
HUftaitHl af onitjaal! af liadtent-iaiitr^ 
Oa fJtb tS'dS as apslicatlda srat made {at 

esfCBtlaB eta decree, and oa l^tb Decamber 13?8 n> 
teoiSoD i»»a allowed ta IffPiMd. On t9tb NoTnaVer 
Ut99 It aratacdetal that tbe case sb'nld Iw slrucV 
aff tbadleaadtbe record traaalerred ta tbe Court 
ctf tbe CoDeeter far raecatiea. Os SSrd December 
as order srw made tbat, at tbe decree-bolder b^not 
soadoairpoAt oa aGUuut of Vb* traiutet to tbe 
Cotartof, default ef jroiesutm tn> 

tbepsrVof tbe deetee'ttaUer, tberteord be not saut 
to tbaColleetor’a Court” ^ J£{b f ebrsary 1 SSd 
au appeal bad tetn pr(fen«l to tbe lligb Court 
from (be order ot l$tb December 13(5 •llowiBipexe- 
cutioe te proeied ai>8 tbe lllgb Court rereraed that 
Mdno^Ttb (auoary IBJO, but «u appeal to ttva 
rnrf Coascsi tbe order aUomog rxroutioa was 
rMtoredes Ittb Drrembcr 2SM ITtli, by tbe 
Judicial Cocnniltea (strsbig tbe dectiton ot the 
Bifb Court) that au applieatioo for esecutioo »»d« 
pftJJrd SoTfiDbtt JwT'wucBeto term and fare/ 
lbrou|HaprBdiag«teeoUoti laipeuted by Matter 
default ef tba detrte>boUer, aad set «a applicalioa 
to leltitU a uew ese, aad ww iberefor* aet barred 
by liBilatioB IbeeeUref Stttb Aorember IASS' 
eras cua Is a'd ot ei,«atioa aud that of S9ni Dream, 
bee oiw i& M truM a fiitlutdes i it Uia appial 
from iba odrr ef JStb December 1SS3 and (ba 
proeeedins' ep to tbo order of tb» rrfry Onudl 
of IStb member )8M bad sot lutermrd tbceeiraa 
aotbleg lu ite temu to precloda tbe decrto-bnlder 
frua eambig ogvlu to tba Court aud, after satufy, 
ieSfistoouiilioae udicated tu tbe oi^ei. obl^tng 
tb* liauiiolMioa of tbe rai« to (be Colleetor'e Court. 
IsaiLU Bo-cis dBirao r Jasrasn Ltt (!(><)&) 

XIr.B,»7AU. 034 

3*31.331.4.102 

ecb.31,Art 179— Step Ja a.if af 

i(toa— Apyliootteabjf decrte-boIdrrjrereJVaeer 
fit'taafiraittton 6/ eo/e, r^CseiJ ^rMtdere Code 
CArtXjr of isaaj, #. 5X9— AuappUeatieabyo. 
decMe-bolder, wbo bat purebased a property u etec8> 
(nil of bis •» B decree Hr coDBrmatioa of ule, is sot 
*a appUeatleu to taka suisa stepi in bU &{ tbe- 
oxecotiau of tbe decree wiCbln tbe uxanicgof Ait. 
27% Ssb. II »f tbe Llmitatioa Act. Dvxsa Cnax* 
OM Ois % Saa 2iiua dfoxsta OS05> 

e aw. If. IBS 


...i — _ — . — Sell. IZ, Art. 179— .fppfxsi^ioayo^ 
ereeaf>a>.af)( aee»»>f««ied djeope of dtvrtt off- 
ettat to ear* bar— «• qid ^ grreoliair— 
Coaetrectioa af sfotste— -Au. applvatiou 
for emcoCiOU presrcled cm beboJf of • 
party eotitled topmeut it, tat cot accompanied by* 

' copy rf tbe decree aa roquired by tbe Cirll Rate* of 
I Tmctice, » an applicalxoa * in teeordssce eritb law, 
i ordAla tbe s&naiag of Art. ff? B,b. Ii of tbe 
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I.IMn?A'riON_ ACT (XV 03? 1877)-cor.- 

Untied. 

LirnitAtsoa Act, ns tlio defect lias reference only to an 
cxtnineous circumstance. SadasTtiva SafflwnatTt v. 
jRamachandra Chiniaman, 6 B. X. 32. S94, dls- 
Bcntcd from. The provisions of the Limitation Act 
should reccireafnir and not too technical construction. 
Ohserratious on the construction of statutes. 1191101:0 
the decree is more than one year old and tho application 
prays for tho issue of notice under s. 248 of the 
Code of Civil Procedure to the, judgment-debtor, such 
application in tho absence of auy provisions prescrib- 
ing _fhc_ form, contents or accompaniments of an 
application for issuing notice, will be a step in aid of 
execution Mitliin the nieaiiiug of Art. 179, Sch. 
II- of the Limitation Act. PAcmAerA Achabi c. 
PoojAU Seea-ak (1905) . I. Ii. B. 28 Mad. 657 

Seh. II, Art. 178 — AppUcaiioa in 

ttooofdance leiih htv" — Application by gttardian on 
behalf of one foiiiitl to be a major at the time 
•^JuHsdicfion of Court to review its own order, 
mbten an appeal lay . — An application for execution 
made by A ns guardian on behalf of JB, who was 
a major at tho time tho application was raxule, 
is not an ‘'application in accordance with law” 
witliin tho inc.aning of Art. 17P, Sch. II of tho 
Limitation Act, and will not operate as a har to 
limitation, though it may perhaps bo a good appli- 
cation for other pnrposcs.'^ Taqui Jan v. Obaidulla, 
I. L, JR. St Calc. SGG, distinguiBhed. Neither 
can such an application he considered an application 
by J3 under s. 235 of tlio Code of Civil Procedure. 
A Court can review its. oivn order in execution, 
nitiiough an appeal might have been, but was not 
pwfened. Sabamiia r. Seseatta (1905). 

X L. B. 23 Mad. 398 

ScL. II, Art. 179— Application to take 

a step in aid of execution — 'Execution petition — 
Adjournment of sale on application of jiidymeni- 
debtor consented to by decree-holder — Subsequent 
application within three years of date of adjourn- 
ment, but more than three years'fram previous 
application — Limitation . — A dcoree-bolder applied 
for execution of Ids decree. The last preceding 
application had been made more than three years 
before the present one. In that application the 
decree-holder ashed that tlie properties of the judg- 
ment-debtor might be sold. The judgment-debtor 
then applied for a postponement of tlio sale, 
to which the decree-holder consented. Tho pre- 
sent application was made within throe _ years 
from tho date of tho judgmout-debtor’s application 
for a postponement of tho sale. Tho sale had, in 
fact, not been carried out. Seld, that the application 
was barred by limitation. Tho mere consent by a 
decree-holder to the application made by tho judg- 
ment-debtor was not “ an application ” by the decree- 
holder, within the moaning of Art. 179 of Sch. 
II to the Limitation Act. JSeld also, that the 
ochnowlcdgment of indebtedness in tho application of 
'the judgment-debtor for a postponement of the ^lo 
did not give a fresh starting point for limitation 
under s. 19 of tho Act; nor could a part- 
payment of the principal be relied upon under 


LIMITATION ACT (XV OP 1877)-coii* 
eluded. 

B. 20, as tbc s.ame principle applied to ss. 19- 
and 20. Euppttsami Chetty v. Eenyasami JPillai, 
I. L. 32. S7 Mad. COS, folloa-ed. Sbeekivasa 
Ceauue V. PONKUSA-Wjir Nauab (1905). 

X L, R. 28 Mad. 40 

8cb, II, Art. 179 — Mortgage — Leered 

for redemption — Extension of time for payment of 
the mortga.go amount — Execution. — In a suit for re- 
demption of tbo mortgage property tbo decree directed 
that upon payment of tho mortgage amount within 
six months from its date the decree-holder should 
take possession of tho mortgage property. The- 
decree was affirmed on appeal on the 6th November 

1896. Tho decree-holder failed to pay tho amount 
within tho time fixed in tho decree. The present 
application was made on tlio 15th October 1902 to- 
the Court to have tho time extended for three 
months. Tho decree-holders’ lost application ta 
execute tbo decree was made on the 21st April, 

1897. Held, tliat the application was barred by 

limitation. Notwithstanding that time is granted 
to a mortgagor for payment, a decree for redemption 
such as tliat in the present case shonhl bo taken to 
be cxecutablo from tbo passing of tho decree and 
is therefore governed by Art 179, Sob. II of 
tho Limitation Act. Eungiah Goundan v, Ean- 
jappa Eow, I. L. 32. S6 Mad. 780, approved 
EirATi PooPAEAiiDiE Bata c. Mataeakat Keiseka. 
Mesos (1905) . . I.'L.B.28 Mad. 211 

■ Seh. H, Art. 179 — "Step in aid- of 

execution” — A ” baffa memorandum” praying for 
issue of sale proclamation. — A so-called "batta 
memomndum ” which applies for the issue of a sal e 
proclamatiou and on which a sale proclamation is 
issued accordingly, is a “ step in aid of execution ” 
within tho meaning of Art. 179, Sch. II of tho 
Limitation Act, _ although an order for tho issue 
of such proclamation might have been made previously. 
hfalttk Chand v Eechap Natha, I. L. E. So- 
Som, 639, distinguished. Ambica Eershad Singh. 
T. Surdhari Lai, I. X. E. 10 Calc. 831, followed. 
ytntcai,Gai.yytxi Naide v. SErNirASAEB Naide 
( 1905) . . . . I. L. B. 28 Mad. 399 

LIS PENDENS. 

See Moeteage. 

See Saxe .... W. N. 225 

'Decree on mortgage against minors— Sale 

in execution— Eeversal of decree in appeal — Attach- 
ment in execution of a money decree — Title of the 
purchaser in execution of the decree on the 
mortgage — Stay of execution. — -Seld, that the 
doctrine of Us pendens does not defeat a purchaser 
under a decree or order for sale when the Us pendens 
is the very suit in which that decree or order is passed. 
The doctrine rests on tho principle that the law does 
not allow litigant parties to give to others pending 
the litigation rights over the property in dispute so 
as to prejudice the opposite party. Sellamy v. 
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s»ett»g. 


SOnSWAB (1905) 


P»ft'i3i«r/<-o ”‘ offnarlgV 

feu 

Iwnbj tbeConrtoioatoI^ ^ ^ ■"J, '[? 

Iu,Teb«n*»»>»®'^ ■*• ,.T mortc»S«* ot P"* 

STS”. E»"^5 '“i> Acs s« 
“S » f‘v s£:-”"S“« 
jas;ts. 

iS ot IW •”''!^'?."Si li S <‘”"''■1 


MADKM ABKAM AC* (MADKAS ACT 

* or ;s“>-f™'S..i. to .™.. .1 

^'rfaWgtng i « 

JIad S30. foUo«»i. >' j , igsa the tnort 


atad 230. foUowett. no ^ igga the inO« 

to ”i~ iK 'i'S“,‘|S’lI "I 


i(ureltt»ef«<»>“''“ ''‘'i,-- tjig 'pUjnt coiit»i“» 

r£. A*™.'- ’»“P*?£Ss M.i «o 


neix’i eettto ’^ew* he the •ppel'e®^ 

» the Biiae of, wd wet ™ de{«na»nt »»*•>« 
nud»r. who ’TM perty pUmtitt «b 

gppetUaf* “0^5*2' *si‘ mW. «• 

rich tr»o.fe» eoBli i^w ^ jgg.) ,u » 

of the Ttanifei of ,ppcK««t mart 

propetlj conitiloled • ^ the eotif* 

be tre&Md »* 'he • »i,.. the leipiwdent, thwe- 

ecjmtyof ledemptioop*^ ' tiOe to reJee® the 

Sr*, hid not ,^l.thrt»ndin? the eah^eot 

ippelliut e roottgege. ^ 

SS ia hu n^Tlgige (IW« 

CaiTirar’^® Si’'6“ * ^ 1 . 1,. B. 83 Calc. W8 
B.c,0C. W.N.2W 

I.IU3a^^' 


maobab act. 

' Op'PP’ P*"™’'" 

Tows* 

— 1604-77. 

5„ Di*T»ict Mtrtin*‘5W«* 

— i886-T. • 

Stt AhlASt Act 

__ 1689-in. 

S,> DistMCt llffttcifii.ltt*t Act 

1589—17. 

Bei lIiDSis SiiT Act 

1895— Hi _ 

Su EssTOtt*** VreiAos OftiC!* Act 

1898—77. 


M 

b,Al=rASAP.^AOTOIAOEA8AOT 

1 OP 1889). 


_ 1898—77. 

5.. M.»«00"> 

TIOT (AMEtPm'™ Act) 


MAEEAB COURT OR 




19 37 — ?<.««!■ of Loco’- Oorerit- 
etov". «o« P"*"* io tU Coure. 

rrlee ee ^ of cto*e*— Cieii 

SSi”.X.£S...>to"™ to pto.j-- toA 
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MADBAS COI7ET OF WARDS BEGU- 

DATION (V'-OP 1804 AS AMEITDED 

BY MADBAS ACT IV "OP 1899)- 

concludes. 

dowu ia s. 822 (a), (5) and (d) of_ the Code of Civil 
Procedm'o. Hales 6 and 7 of tlio rales framed under 
s. 35 of Bcgulntion V of 1804 do not nutliorisc the 
Decree Collector to imlce a reference to the District 
Court in respect of the mteveat to bo allowed to a 
Creditor, unless there is a dispute as to the fact or 
extent of liability in regard to ttie principal matter 
of tlie claim, and the questioa of iatcrest arises as 
accessory and incidental to the disposal of the main 
claim. The REGtrtATioic Coleectob of Kaia- 
HASII ksn KABreXA-AGAK ESTATES t'. EaSEASAMI 
Chetii (1903) . . I. L. B. 28 Mad. 488 

MADBAS DISTBICT MUITICIPAD- 

ITEES ACT (MADRAS ACT IV OP 

1884). 

::::: S. 191, ol. 2, and S. 262, cl. 2 — Con- 

stmetion oj statutes, olservations on — Fefv.nd of 
mone^ oliainsA under a void agreement— Contract 
Act fix of 1S72J, ss. 23, 6S—An agreement tending 
to create a monopolg void as opposed to pttllio 
polieg. — Agreements ha\ing for their object tlic 
creation of monopolies aro void as opposed to pablio 
policy under the English Common Law and under s. 23 
of the Indian Contract Act. The power conferred by 
s. 191, cl. 2 of Madras Act IV of 1884 ou the Cliair- 
man of n municipality to license places for selling 
meat, etc., only empowers him to consider tlio pro- 
X>riety of granting or witliholdiug licenses in each 
case and not to enter into agreements, which must 
jireclude him from considering any such apjrlicatiou, 
except from a particular person or persons. A power 
to interfoTO with the ordinary rights of citizens will 
not be inferred in the abseace of express grant, unless 
it must bo implied as incidental to other powers 
expressly granted or is indispensable to repress the 
mischief contemplated and advance the remedy 
given. Hosst -v. Edinburgh Corporation, C1903J 
A. C. 21, referred to. Eagan v.'Pvne, 43 Joieo 
524 ; 22 Am. Sep. 261, 262, followed. Doubts ns 
to the existence of such powers mast bo resolved 
against the Corxjoration and in favour of the public. 
Where a municipal hodx* receives license fees under 
a void agreement, it must, when the agreement is set 
aside, refund the amount so received under s. 65 of 
the Contract Act; and a suit to recover such amount 
will not ho barred by s. 262 (2) of Madras Act IV 
of 1884. Discretionary power to grant licenses cou- 
forrod by s. 191, cl. 2, District Municipalities 
AOt, does not empouor Municipalities to refuse 
licenses, unless clear grounds exist for so refusing. 
Sojrrr PmEAir. The Mvaioipae Coniroix, Matata- 
BA3I (1805) . I. L. B, 28 Mad. 520 

MADBAS DISTRICT MtrHICIPAD- 

ITEES ACT (MADRAS ACT HI OF 

1888). 

. ■ s. 4: — Alloioing offensive matter to 

floio into a street"— Ilischarge into drains not 


Madras district miinicipad. 

ITIES ACT (MADBAS ACT lit OF 

J 889 ) — canal tided. 

forming part of street — Definition of street . — A 
defendant was clinrged under s. 4 of the lilhdnis 
District Municipalities Act with allowing offensive 
matter to flow from his house into n stecet. The 
matter flowed into a drain or ditch constructed along 
tlio side of the roadway. On the questioa as to 
whether any offence had been committed: Seld 
that a "stecet” is any way or road in a city having 
houses on both sides ; and that in consequence this 
definition excluded the drain or ditch on either side 
of the roadway ; that the drain was not part of the 
"street," and that the offence charged had not been 
commitfed. Vekeatkaxta Chexti «. Eotbeoe 
(1005) . . . . I, L. E. 28 Mad. 17 


MADRAS HEEEDITABY VILLAGE 
OPBICES ACT (MADBAS ACT IH OP 
1895). 

•" s. 5 — Emoluments of village office 

'•'A'an-liabilifi/ to attachment of soil by Courts . — 
The prohibition in s. 5 of the Madras' Hereditary 
Village Oflicos Act (III of 1605) against attachment 
and sale by the Courts is absolute and deprives Civil 
Courts of all jurisdiction to give directions for sale 
of inam lands granted ns emoluments for the perform- 
ance of duties connected with the offices referred 
to in that section. A decree directing the sale of 
such lands is ultra tires. BajA of VlziAKAQEAii 
V. Dasiivada Cheeeiah (1905). 

I. L. R. 27 Mad. 84 


MADBAS SALT lACT (MADRAS ACT 
rv OF 1889). 

~ Bs, 16, 25, 87 — Limitation — Suit to 

recover saltpans, mhen license improperly can- 
celled . — ^Tinder ss. IG and 25 of the Madras Salt Act, 
the Government is empowered on cancelling a license 
to take possession df the proprietory rights of others 
in the saltpans. Whore Government have so taken 
possession of saltpans, a suit to recover the same 
brought against tte Government and its assignees 
wdll bo n suit in respect of acts done under the Act 
and will fall svithin s. 87 of the Act, or en when the 
license has been improperly cancelled and will be 
barred, if not brought witliin the period prescribed by 
that section. EnnxAit Butcbatxa v. The Secke- 
taex of State fob Isdia nr Covuca (1905). 

I. L.'E. 28 Mnd. 551 


MAGISTRATE. 

See Caxcutta Muetoipai, Act. 

9 C. W. N. 18 

See CniJnsAE Pbocedhbe Code. 

See JuBrsDicxioK. 

I. L. E. 32 Calc, 552 
See Witsesses I. L. E. 32 Calc. 1098 
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MS I’EITOESS-'*"'-*' , 

a a 433. Hfer^ t® ® »- 2® 

Bncyaisu’ (i905) 
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MiDBiS ABKABI act (MABBAS ACT 

I OF 1896) -""f “**[ “* ,. for amar* of 

JS77J. Sei W.-4rf 1 Bwwrt>«» beloogmg 

Jerboa «t ^ 1886 W Dot*-^« 

»”ru4.1~‘sassrr2 

JftJ 2». .jll itl I rf US8 ft« "*■ 


dSS'.'S« '"ijtS. « T'ffi ?“ t sS.‘« s 

*‘‘1, S^«a tbe »ppd;»“‘ J Mad. 420 
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11. A'nrVhitt. Ti”^" Ti 

properly eoortita^ V***’ ^ne of the ^t*** 

be treated as the transfe^ ^ th« 

rqaitj of redemption, and ttattM^^^i^ j,,, 
fore, bad pot made o°^ ^,„,i.n g the rahaeqwt 

appdlaPt • wh«h be 

,»1(3 in hia mortgage „ BanabVa 

CsATtraFTt Si?Q“ * Moju^ ^ ^ lOT 

BX.eC.W.x*. 

l,.S.33h-^l 


madhA-b act. 

Ccr.T, 

TC.W5S 

— 1684-r7. 

S„ DUTUCT UPSTOltMTlIS ACT 

1886—1. • 

Stt ABIiAl ACT 

1889-111. 

See DutsicT MCrteiTittM** Act 
-IV. 


Set MiBaw Silt Act 
18B5-Xn. 

Stt n«IDlti«t TnL45E 0*ric« act 
1899— r7. 

s,.llimi>cw«» W."' A”“ 
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MADRAS COURT OF WARDS REGU- 
DATIOK (V'bF 1804 AS AMEKDED 
BY MADRAS ACT lY -OF 1899)- 
■ concluded. 

down In s. 322 (a), (i) and (d) of tlio Code of Civil 
Droceduro. Buies 6 and? of the rules framed under 
6. S5 of Eegnlation V of 1804 do not onthorise the 
Decree Collector to make a reference to the District 
Court in respect of the interest to he allowed to a 
creditor, unless there is a dispute ns to the fact or 
extent of liability in regard to the principal matter 
of tho claim, and the question of interest arises ns 
accessory and incidental to the disposal of the main 
claim. The BrauxATioN Coxlectoe of Kaxa- 
nASTi AOT Kaeteteagak Estates v . Eaieasami 
Ceetti (1905) . . I. L. B. 28 Mad. 489 

MADRAS DISTRICT MDISriCIPAD- 
ITIES ACT (MADRAS ACT IV OF 
1884). 

;::r s* 191j d- 2, and s. 202, el. 2— Con- 

struction of statutes, olservations on — Itefund of 
movet! oMainei under a raid agreement— Contract 
Act ('IXofJSTSJ, ss. 83, 35— An agreement tending 
to create a monojpolg void a» opposed to pnilia 
poliog . — Agroomoats liaving for their object the 
creation of monopolies are void as opposed to public 
policy under tho English Common Law and under s. 23 
of the Indian Contract Act Tho power conferred by 
8. 191, cl. 2 of Madras Act IV of 1884 on the Cliair- 
man of a municipality to license places for selling 
meat, etc., only empowers him to consider the pro- 
priety of granting or witUioldiug licenses in each 
case and not to enter into agi'eemcnts, which must 
preclude him from considering any such application, 
except from a particular person or persons. A power 
to Intorforo with the ordinary rights of citizens will 
not bo inferred in tho absence of express grant, unless 
it must ho implied as incidental to other powers 
expressly granted or is indispensable to repress the 
mischief contemplated and odvauce the remedy 
given. Jlosst v. idinhurgh Corporation, fldOSJ 
A, C. 21, referred to. Jjogan y.'Pgne, 43 lotoa 
534 1 S3 Am. Pep. SSI, 203, followed. Doubts os 
to tho existence of such powers must he resolved 
against tho Corporation and in favour of the public. 
lYhore a municipal body receives license fees under 
a void agreement, it must, when tho agreement is set 
aside, refund tho amount so received under s. 63 of 
tho Contract Act; and a suit to recover such amount 
will not bo barred by s. 262 (2) of Madras Act IV 
of 18S4. Discretionary power to grant licenses con- 
ferred by 8. 191, cl. 2, District Municipalities 
Act, docs not empower Municipalities to refuse 
licenses, unless clear grounds c.xist for so refusing. 
Some PixxAir.THE Mt;^^cIFAX Couscix, Mayata- 
EAii (1905) . , I. h. R. 28 Mad. S20 


madras district MtmiCIPAD- 
ITEBS ACT (MADRAS ACT HI OF 
1889). 


Madras district MinsncrPAL- 

ITIES ACT (MADRAS ACT III OF 

1889) — concluded, 

forming part of street— Definition of street , — 
defendant was cliargcd under b. 4 of the Madras 
District Municipalities Act with allowing offensive 
matter to flow from his house into a street. Tho 
matter flowed into a drain or ditch eoastnicted along 
tho side of tho roadway. On tho question as to 
whether any offence had been committed: Seld 
that a " street " is any way or road in a city having 
houses on both sides; and tlmt in consequence this 
definition excluded tho drain or ditch on cither side 
of the roadway ; that the drain was not part of the 
"street,” and tliat the offence charged had not been 
committed. Vekkateama CHEiir v. Eoteeoe 
(1905) . . . . I. L. R. 28 Mad. 17 


MADRAS HEREDITARY VIDDAGB 
OFFICES ACT (MADRAS ACT III OF 
1895). 

a. 5 — Emoluments of village office 

— If on-liahiliig to attachment of soil hg Courts.— 
The prohibition iu s. 5 of tho Madras Hereditary 
Village Oflicss Act (III of J 895) against nttaehmont 
and sale by tho Courts is ahsolnto and deprives Civil 
Courts of all jurisdiction to give directions for sale 
of inam lands granted as' emoluments for tho perform- 
ance of duties connected with tho offices referred 
to in that section. A decree directing tho sale of 
such lands is ultra tires. Kaja or VxziAHAGEAit 
V. Daktivada Chexeiah (1905). 

1. li. R. 27 Mad. 84 


MADRAS SAIiT (ACT (MADRAS ACT 
rv OF 1889). 

Bs. 16, 25, 87 — Limitation — Suit to 

recover saltpans, token license improperlg can- 
celled . — Under ss. 16 and 25 of tho Madras Salt Act, 
tho Government is empowered on cancelling a license 
to iato possession 6t tho proprietary rights of others 
in tho saltpans. 'W’hero Government have so taken 
possession of saltpans, a suit to recover the sajnc 
hronght against tlio Government and its assignees 
u-ill bo a suit in respect of acts done under tlio Act 
and will fall within s. 8? of the Act, oven uhen the 
licenso has been improperly cancelled and will be 
barred, if not hronght within tho period prescribed by 
that section. KnH.vAar BricnAYTA v. The Secee- 
XAEX OF State foe Isdia Councix (1005), 

I. D. R. 28 Mod, 651 


MAGISTRATE. 

See CAXcnrrA Muxicifax Act. 

e o. w. isr, 18 

See CEixriK.Ax Peooeeces Code. 

See ImtsDiCTios. 

D. R, S2 Cald. 562 
See iVm-EssES I. D, lu 32 Cole. 1098 


- g, 4 — Allotcing offensite rnatter to 

foipinto a '> street"— Discharge into drains not 
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MAHOMEDAIf IaAW. ] 

1 Aci*toTTtsiK}sresT 
f Girr 

3 Pss xnmoy 

4. SBiBS I 

6 Tstrst 

e Wiqr 

7 'ttiii. 

Se4 Om 

Set Kioswnsu tsom L*w»oi Qtr*»' 
suiraBif I. Zi, R. 33 C&le 444 
Sf« r*i i»tio5 I, li. B, 27 AIL leo 

3d AHOMED AK L AW— ACKITO WLEDO 

STENT 

MlteieMjntnl - Itjil nary— Sism« 
oy a jirrto* vifMcr mdieafftiibi ftritm la t* 
ifolemeilaA or Aiadii — UdIh* Uiera h an ktito- 
late bu or impediment to b valid tnnrrmge, Bikoow. 
ledgmeat bae tbarfi'ert of b^tinutios oeeeriiag to 
iiotoaidjia Uir, where eitber tbs l%tt of tbo 

muTUse or its exact time w tb refereocs to the 
leciboMy of Ui* child ■ birth la • matter of ooter 
tmnty LiajatAMv Cariatasaceea I L R tS Mt 
39$; * jEarimssateia, / AA ISCalt 

tSO and 2>f«ni A«*i v ioUo H ii, Z L S 27 CoU 
SCJ, *5^* dsctrise of aciEowtedgoieot 

iisninte^Uperlionoftbe btibemoUQ family Is* 
and tbs conditioot nnder wSkIl it will Ub« tffccL 
mart he determined with refertseo to Uabomedao 
wiependCM* ntber tb*o to (A« frideace itt 
iZaieioiJ jiUaUai Aioe e i/oloined Ztmott 
ZClao, 1 1* S 10 AU 2SS ZloiaUlo v frtre* 
0 Im S 313$ refer te d to, Atdai Sataok 
r Aga SttXooiii, I S SI Z A te t er/Afi 
St CaU ess, dKtininiiibeil. FuiL-attrevtsti e 
Ei^mzosa (IfOS) 0 C. W N 326 


MAHOMEDAN LAW— OITT 
. • - Otft Fttttiixon, tramfer of iy Uo 

donor— Sel ajsifin <al of a tliart tya Uokootodoo 
la Me property o/* Me deeeaeed— ^afaradf* eoaei 
denlion—Tront/tr rf Froftrty Ae! (I Vtf lSS3f$ 

$ S3— JVoad.feal tran^ir—Ooei /oiM — To 
facilitate the aetioa of the CoUsctor in obtaiaiog the 
certiGcate of gnarduuubip to tbs property of o - 
blabomedsni^sor, under the Qnordiaa and Wards Act 
(TUI of 1800}, il, the nncle of iba minor lotinqn 
lebed in fsronraf the minor, tb* thtre to wbeeb he 
WM entitled in the property of bie dmwed hrotber, 
tbefatber of tbammorgut Tbe eertiBcits wnadnW 
obtained by tbe Collect T Iha plaintiff, a iodpiwnt 

ereditoT of Jf, then soed tbe minor for a deelaiatioii 
that Sr e ebsre in tbe property of bu brother, wbicb 
hehadrelinquisbed, ww }iable to attacbmeot sad 
sale in wocnlwn of bo decree The lower CiwH 
decreed tbs plaintifTa claim on tbe gnmndi that 
relmqnitjiment woa not »alU and binding npoit U>o 
donor ooder tbs Uabomedoo Law >mce bHce a gilt 
it had wt tcwmpsjiied and perfected by ponco 
lion aM tba^ ^ againit J/V rreditsn snd» 
a 03 or tbs Tnnifer of Property Act (IT of JW*), 
becanae it had been made with intent to deteaA 


MAHOMEDAK LAW— GIFT— eoacfidri 
Jelly or defraud tbein. JSVfif, tbtt tbe rci DqnJab. 
neothy Aforbiiahare in tbe property of hi* brother 
•uriotagTatnitoiutRiasHctioDibiit woe supported 
hy vUaabie eoMi lerstlon, since as conaUeration for 
t^CoIlcetor’smdertakiogtlisreiponflbJitr of al- 
miolftrator of ths m nor's property, be agreed to 
rebaquish Lu abare to tlie minor t tU Kluii{aoib* 
meat wee Dot a B»re gift, hot wa* supported by 
consiiirrslnm wbicli tbe law rcrardi as ratnabla 
and that, tberefore, tlm rnis of Mabomednn law, 
which rt<|alres that a gift mast be accompasUd by 
posoesiion to render It valid and binding upon the 
donor, did not apply to tbe franoaction ^e(cf far- 
ther, that as tbs tranafer was made by JZ lioneitly 
with tbs intealioB of pulieg with bis share in fsTour 
of tbe miooT for the purpose of removing the diSical- 
ties In the way of the Collector’s appicntton thea 
pendiag and of (nahlmg him to obtain a eertlfieate of 
gDaidlanship to tbe minor, and as (t was not aeon'rt- 
vanceresoKM to for bu own perooul bese$b ft was 
not void Odder s 23 of tbeTniuferof Property Act 
fIV of 1892} MiUlvviJiewissa Btscu r d 
. ^Stctitu>H(190&} I UB 38Boia.438 

Ol/f— rrass/er o/paieeenos— Ceife — 

On tbe dthdsy of doly. 1802, ,y, aSfabomeiUntaly. 
executed a gift of morsabls sad immevraVs proper- 
tim inelnd sg tbe bceite fa whii.li tbe ret ded. la 
favenr of A , A, C, £> ff the wi low and miner ehDd- 
efS,rtspeeUrcly, of berdeerasedioB AT, After tbe 
execution of tbs deed of gift, A took esciuiivt posses- 
siooof (be hoses os herowo aaJ oa bee ebuJm'o 
kehetf Oo tbe ftb dey of dsiy, I'XM. / Ktareed 
totbeboossaodat her instaare, the tesaaU who 
restdedeo a j^rtioa of the property troniferrat, 
ettenedtoA Bunag the absence of / from July 
hthto July Tib, 2801. Certain foniture an! other 
moveable property, hetongiag to brr, remained la the 
bonsi tbeiobiscioftliegifc. On (bo ]9tb of Oitobsiv 
1900 j iiti mtestate. Cpoa S, ths sole sarririsg 
dangbter of J, tldag a suit claiming that tbe alleged 
gift was invalid nnder bfahomedanlawi 11‘IJ the 
execution of a deed ot gift of Immoveahla property 
aecomposled by a tempocory abaudonmeot of poasce 
awn by ths donor in favoor of the tinstferee aad ths 
sttoraiDCot of toaosts to tbs transferee is a saA, lent 
delivery of seisin to make tbe gift valid nnler the 
Uabomedan law The fact that daringthoahanJon- 
uent of posicssioa, a portion of tbe donor’s moveable 
property reuiaiss on the premises and tb&t the donor, 
after a temporary absence, continues to mids in tbs 
tnme doe* not renler tbs transfer of possession 
loiqierobre 8baibb Jbilram v Shaiih Snltman, 
Z L S 9 Asm Its, followed It was within the 
discrctton ot tbe lower Court to allow eepanto cos’s 
to tha let defendant and her minor children Bnt 
only one set of costs was altowed In tha appeal 
ICBavn SriTia e Eotmi Soiiag (190a) 

L1,.B.29 £010.488 

MAHOMEDAN I.AW— PBE-EMEWOlf 

Preempt, ot, riySl o/—27ot Ustome 

dan—Cmtomt axenp Mtndnt of Sttar—Fn 
omftor a tlratytr la its district— Safe — tVhere tbs 
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MAHOMEDAH- I,AW— PEE-EMPTIOIT 

— cosclvded. 

CTiatom of pre-emption is jndicially noticed as pre- 
Taiiing in a certain local area, it docs not govern 
persons, who though holding lands therein for the 
time being, aro neither natives of, nor domiciled in, 
the district. Where therefore the pre-emptor was a' 
Hindu co-sharer, neither a native of, nor domiciled in, 
Chapra, where the property was situate, hut an inhabi- 
tant of the district of Balia in the United Provinces : 
Seld that, although there may bo a custom of pre- 
emption among the Hindus of Behar, he had no 
right of pre-emption. Sel3,ftirlher, that no right 
of pre-emption arises when the sale, upon the contin- 
gency of which the right is claim^, is a fictitious 
transaction arranged so as to cheat the pre-emptor. 
Passashth Hath Tewaei r. Bhakai Ojha (1905). 

1. li. E. 32 Calc. 988 


Fre-emjgtion — Shiah rendai — Hindu 

purchase) — Might o/ Sunni co-sharer to pre-empt 
in the case of a Shiah vendor and Hindu purchasers 
— Sunni fate — Talai-i-ishtith-had — Karnes of all 
the purchasers not specified at the time. — The law 
applicable to a suit for pre-emption by a Snnni co- 
sharer against a Shiah vendor and Hindu purchasers 
is the Sunni law. Moorno Singh v. Hurrycharan 
Surmdh, 10 B. B. B. IIT ; Birarha Bass v. 
Husain Bahhsh, I. Jj. M. 1 All. S64 ; Ahhas AH 
V. Maga, Sam, I, X. S. lH All. 229 s Quardan 
Husain v. Cho/e, I. X. S. 22 All. 102, referred 
to. ' Ko particular formula is necessary for the as- 
sertion of the pre-emptor’s claim on the occasion 
of the performance of the preliminary formalities, 
BO long as the claim is unequivocally made. Where, 
therefore, the vakil of the pre-emptor proclaimed 
in the presence of tao of the purchasers and at the 
empty doors of the other tlu-ce that “J. S. and 
others have purchased,” t'vithout specifying the 
names of the others s Held, that there was nothing 
equhocal in tlie formulation of the claim and that 
the ialah-i-ishiish-had was duly performed in this 
respect, Jo& Deb Singh v . Mahomed Afzad 
<1905) . . . 1. 1.. 3R. 32 Calc. 982 

s.c. 9 C. W. M". 828 


Mahomedan late — Talab-{~ishttsh-had 

— Seference to the previous talah-i-mateasibat 
necessary.- When in asserting a claim for pre-emp- 
tion under the Mahomedan law the making of the 
talab-i-ist'sh-had is required, it is nhsolutdy ncccs- 
Aary that at the time of making this demand refer- 
ence should he mjido to the fact of the talab-i-ma- 
leasihat having been previously made, and this 
necessity is not removed by the fact that the wit- 
nesses to both demands are the same. Abid Husain 
V. Bashir Ahmad, I. X. B. 20 All. 499, and Bttjjub 
AK Chopedar v. Chundi Churn Bhadra, I. X. B. 
17 Calc. o4S, followed. Chota v. Husain Baklsh, 
WetMy Notes, 1893, p. 101, referred to. Sahib- 
sadi V. Alahdiya, Weekly Notes, 1902, p. 147, and 
Nttndo Bersad Thakur v. Oopal Thakur, X X. B. 
10 Calc lOOS, dissented from. Mubabak Husain 
«. Kamz Bano ^905) . I. L. E. 27 AH. 160 


MAHOMENAIT IiAWT— SHAEE. 

Mahomedan law — Claitn to share in 

grandfather's estate— Onus prohandi—Hcidetice Act, 
s 108. — ^Where the plaintiff claimed under Mahomedan 
law a share in his grandfather’s estate, the onus is 
on him to show, either hy establishing a presumption 
under Evidence Act, 1872, s. 108, or by actual evid- 
cncc that his father’s death occurred at a date sub- 
sequent to that of the deceased owner ; otherwise 
he is excluded by the children of the deceased living 
at his death os being earlier in degree, MootLA 
Cassim bin Moobba Ahmed o. Moobba A^dub 
-Bahim .... H.E. 32I.A.177 

MAHOMED AIT LAW— TEUST. 

; Trust— Will — Beference to trust deed. 

in will for the purpose of confirming it — Testa- 
mentary document — Trustee de son tort — Express 
trustee — Xiability to account — Ximitaiton Act 
(XV of 1877), s. 10. — Under the Mahomedan law 
possession is as necessary in the case of trusts as in 
the case of gifts — not necessarily direct possession of 
the premises, but tlie best possession of which the 
property is capable at the time, cither actual, sym- 
bolical or constructive. Whore a trust deed is 
referred to in a will with a view of confirming it, it 
is confirmed and becomes part of the will. If e.xpress 
trusts are created by deed or will and some third 
party takes upon himself the administration of the 
trust property he becomes a tinstee do son tori and, 

I as such, is bCUnd to account as if he were the right- 
ful trustee and limitation will not run in his favour 
under s. 10 of the Limitation Act (XV of 1877). 
Moosabeai V . Yacoobbhai (1905). 

I. Is. E. 29 Bom. 267 

MAHOMEDAH LAW— WAQE. 

Waqf — MutualU — Appointment of 

successor by dying mutwalli — Stranger, if mag be 
appointed. — There is no prohibition against a dying 
mutwall, appointing as his successor in office a 
stranger, i.e., one w ho is not a member of the family 
of the deceased founder of the waqf. Amie An v. 
Wazie Hxdeb (1905) , .9 0. W. H. 876 

Endowment — Waqf — Validity — Beli- 

gious and charitable clauses ancillary to aggran- 
disement of family — Ximiiation — Adverse posses- 
sion— -Estate inherited from mother — Exch'Sive 
enjoyment hy father as trustee. — The terms of a 
fray/noKia executed by a Mahomedan and his wife 
were almost all expressly directed to securing the 
hnsband in the full enjoyment of the whole estate as 
long ns he lived, to keeping that estate in perpotnity 
entire and inalienable under efficient management hy 
a single person, to maintaining the dignity of the 
family, and to making provision for its members. 
Ihe bulk of the property was not affectM by any 
religions or charitable trusts. The religious and 
charitable clauses dealt with matters naturally inci- 
dent to maintaining the dignity of the family, their 
secondary character appearing inter alia from the 
fact that while the deed purported to create the waqf 
as from its date, the religious nnd_ charitable trusts 
were not to become obligatory, until after the death 
of both the executants. Held, that no -i.alid 
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MAHOMED AN LAW-WA Qi'— 

%eBaf wM craitfd t r th* Seeil. Tic «ifo died liMtly 
after tie eiccnbon of the deed end the hatluujd eioot 
14 j-esr* Uter. jlili. that the Uijli Court wM 
tisW 10 holdjoft that exclasvte eajoj inent ij tie liii» 
band of lie «ifo’» estate In tercM of the deed, did 
notconstitote tu possession adiwe to • deleter, 
irhoenruredths »!fe,hot pxidtteesed the ioehand 

nod the right of the heir* of the deo^ter to 
recover her share of her mother’* titate «u not loiL 
llr> iww*B T Rizu Btai (t905). 

ea-WN. eas 

*.e 1. 1.. E. 27 AD. 820 

Is. E. 83 LA. 86 


MAHOMEDAN LAW— WILL 

, TTitf— The paw of dujiMl. 

tioa b; srill of e MabomedM teititoT being ImiUd 
to » third o! hi* ettite, the rem&iaisg tee thud* 
pau to his heim, vhetereT the teraa of the mil na; 
be The caoseqneoeeof « ^nt of prohsto of • 
Mshousdtn aTilh therefore, is tliat the cieentor. 
uhea he is* realised the estate, u * b*to tra*Uo foe 
tbeh*in *s to two thirds and an actire trestee at to 
oae-thi:dforthaparp9*e*of theniU, Xt the hem 
ctum adrerut; to the «itt. the grant of the piahate 
does net create uf eiteppel, so ** to pterent theta 
from pattisgferaard tbs r claim ** agauut a hcoe 
tfeiar? hater tbo viB MiiZi KpkzTriate r. Xr* 
nitrosorru Aaat* Uosstis Km et>ae Fkiu 
SiBis (1005} e C W.N 898 

■ c. L. B. 92 C. A 244 

MAINTENANCE 

Bu Utssr Law 


L B.32 

c. w. IT. 271, ew 


See Ksoea Hasouzbiis 

I L. K. 28 Boot. 85 


, . - -.■-Ssil/or Pai*f»*o«e«— nJijiliaials tMi 
—SitfSfo/entJ— Order o/Cn«iioI C«»rt r</Veia7 
paistfiMsee, ejfecf ^~Crmtaa{ Aroeedar* Code 
fAet Ve/liS^,, iS8~C,Tit PracrJiirfCi>dt 
Xir cf 1SS3). > ll—Smi* Low— Voder th* 
Hindn Isu as veil as apon general pruKiple*k the 
father of an illegitlinate child u bound to ptorid* 
for its maistenance A suit lie* In the Ciri) Caort 
for maintenance of an illsgitimate child notstiUv* 
standing an order of the Uagiatnte, under • 4S8a{ 
the Cnminsl Prseedure C^, refneing (o grmat 
mamtenancs Sitbad Donnis t Sooran ^ase, 

20 71’’ S 6S, and SshiadraT ileidso Dahe, -I 
L S IS Ml 29, distingnished. Qilixjs Eana 
HOttiMt r GMMi (1005) 

X.X>.E.82Cale.479 


Croat for oxsiafeacace— AahaOBo 

propirty, aafare oj^i’oieer ef gra» ft it aCuntIt 
— KalaeAar sf iSerJJeaja SoJ—Saittna pro- 
port; gTinled in accordance with th* Eolachax or 
famil; enstom of the Barhhtnga Ka{ k prepedj 
grantM to tie jnator male memhers of the family 
lobe enjoyed by ibom is lien of mcoey maintniaaco 
subject to tbo piopeitj rights of the grantor bb 4 
UiuUimsto claim as ?e»ereion« on the extinction 


aiAnfTENANOE-i»«<^«*d 
of th* grantee’s dependsnU in <ht mats lias. The 
^e'nrreaaJosmponslbD fro th* paymrat ot the 
Otfrcromeat reresse and retaisi hu poflan ct the 
ncotded proprietor of lie property assigned The 
grsstreif boiint topay tothe srsator tneh revenue 
which the la'ter pay* Joto the ColIeetoraM, and the 
ahligation can be eotarced by inlt Tbt grantee 
hae n tight to a Isaste the property enhjset only to 
the MDtiDgsnt (eterstt of iht grantor. KXMUSiris 
StfOBr Jiirrots 8rraB{I90B) 

1 11.E.S2 Cnlc,683 
■ e 0 C W.N.BOT 

■ ■■ ■_ HtMt»atfi—7!Jiel ef C»*»f Cevrl 

ittttt in a i*fl far rttMittan of tonjoyot 
riyiiaapoa a* »rder/or moiaf****** fatiedlpa 
yfagnlratt—k luutand. againit uthotn an order 
had beeo pasted br ■ hfagistret* sador a 493 of 
the (.0^ of Civil I’roeedoro directing lum to pay a 

monUdy allowance of R4 S for th* maintensnce ef 

bis wife, bioagbt a (oit against hi* Wife for rcftita- 
turn of oonjagal nght* The*iiit ws* eoinptomlsed, 
andaeoBscDt drereo ptssed whereby thepctiboser 
vraatopay the reepondeat Et-4 per teensem and 
f« prov^ a bones for her to liv* in nest lus own. 
ifef^.that thi* decree ef the Ciril sviirt nper- 
seded the erd«' of tb« Msgiatrsl* passed under L 4S3 
ettheCodeef Cinl rroMure l»n Ji»laTi%iat, 
I L B, 2$ Bom 494. fotlowod Xn ifosawsp 
' r AlttSi Bm (I30S) . Z. X/. E. 87 AU. 483 

— — — I. J / iii*<*aaae* fVwrr to enaeef 

«a trior for Mialeaeaer ••iftld, that vrh«r# an 
order ha* oao* been pitted by a competOBt Court 
under a. 4Sb for the psyiaent of maiutcuauee for 
a child, the only power thst eritt* ef modifyisg 
such an order it that givcuby a 439 of lha Code. 
BtmBxi r DabU. (IKro) t. U E. 27 AU. 11 

MAIiAEAE LAW 

. . remaroa—gsatsfijtioa of rlgif it 

rttrefd ai heraema— y'alidit/— It Is open to a 
karoartn of a tarwad to reuouacs bit nght to manage 
the tarwad aSairs. CAtrekonsa t. isniefa, 6 
JftB H C 144, commented On Ke»irff Terstr 
VjrmT*Ti*air Niwranas (1605) 

I, L. It 23 Mud. 182 

UALZAHB 

Set BrnasCM ict. 

Bit attn 
MALICE 

Set DiratUTiov 

L L. E. 33 Cale. 758 
She Ctan. . C L. E. 32 Cafe. 318 

MALICIOUS I’BOaECUTTON. 

St* Civis or AcTtar 

L Xi. B. 2d_Boia.|S68 

IfaliewM* pmseearisa or tlUaal 

arTUt—lKttrfonUot if yudietol ««{ 5s{«ssa 
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3ilAI.ICIOUS PBOSEOUTIOIT— coarf!«7fc?. 
e^ar^c a»!(i imprisoimenf. — When nny illegal arrest 
takes place in the course of criminal proceedings 
instituted by a complainant bo is not liable for the 
mistakes of the Court or any of its bfflcei’s. His 
. respoasibility, as far as the illegal arrest is concerned, 
ceases ns soon ns bo pints the law in motion. ^When 
tho opinion and judgment of a judicial officer comes 
between tbo ebargo and, imprisonment of tho person 
charged, tho complainant cannot bo bold, liable for 
false imprisonment. Atisiinv, Doxvlingy L- 12. 10 
0. P. S34, followed. Bates v. Pilling, 6 B and 
C. 88 ; Secretary of State fof India v. Jagat 
IToMni Bassi, X. L. it. 2S Cate. 540 ; Lock v. 

, AsMon, 12 Q. B. S7l, referred to. Painter v. 
Liverpool Gas Compang, 3 Ad, and E. 433, explain- 
ed and distinguished. J3 on behalf of tho Chairman 
of tho Cosslporo Municipality, tho defendant, apijilied 
for a summons against tho plaintiff for having acted 
in contravention of Bcngiil Act III of 1884. Tho 
Magistrate, who was also paid Secretary of tho Muni- 
cipality, issued tlio summons, which, however, was 
never served. An endorsement, however, was made 
by tho serving officer that service hod been effected. 
On tho returnable date B appeared to proscento, hut 
tho plaintiff did not appear and tho M agistrate ordered 
tho issue of a warrant for tho plaintiff’s arrest. A 
warrant was issued and renewed from time to time. 
Subsequently the plaintiff was arrested onla renewed 
warrant, which was signed by two Sraglstratcs, one 
of whom was tlio Vice-Chairman of tho'Municipality 
and tho other an honorary member. Plaintiff 
accordiugly sued tho defendant for damages alleging 
that ho Imd maliciously and fraudulently withheld 
tho service of snramons, that tho summons was 
wrongly served and that tho defendant loft him 
in ignorance of any service at all and that tho 
defendant maliciously and falsely procured tlio 
issue of a warrant and maliciously, without reason- 
able and probable cause, procured his illegal arrest ; 
Held, that no action lay for illegal arrest. Tho ser- 
vice of summons is the act of the Court and tho familiar 
procedure of idontidcatiou is altogether outside tbo 
law, and is in no way legally necessary. An action 
for malicious prosecution cannot lie, if at some time 
after tho institution of tho case, i.e„ tho application 
for summons, tho defendant acted without re.asonahle 
cause and with malice i the whole of the legal 
proceedings must come to a termination before such 
an action can bo maintained. It will not lie on part 
only of the crhmual proceedings. MoxxroiHO S^ATH 
Doti; c, The Ckajhiian or the Cohmissioxebs 
or THE CossiroBE-CniTPOBB JHraiciPAiixT (1905). 

9 C. W. N. 736 

affAlTAGEB. 

See Paoxoeies Act, 

I. D. K. 29 Bom. 433 

Seo Maqisteate. 

I. L. E. 32 Calc. 287 

MAIfDATOBY IN JCIfCTIOir. ' 

See Crra PaocBUTrEE Code. 

Speeijia relief — Mandatorg injunclion 

— Description of Coiirl — Injtmeiioii refnsed upon 


MANDATOBY INJUTrCTION— eo«c7«deA 

vimiistantial grotinds. — In a suit by co-sharors 
for demolition of a building as having been recently 
erected without their consent on common land by 
another co-slwror tbo Court found that tlio building 
had been erected as alleged by the plaintiffs, but 
refused to grant them a mandatory injunction 
upon the ground that "tho area nos reclaimed 
by tho appellant, defendant, and that Others 
(the plaintiffs included), who have dona tho 
same, have beea allowed to build on the areas thus 
reclaimed without any objection, and that no special 
damage was done." Held, that this was not a valid 
reason for refusing to grant a mandatory injunction; 
and.that such refusal was under tho circumstances a 
good ground of appeal ivithin tho meaning of s. 684 
of the Codo of Ciril Procedure. Eajc Bahabhb 
Pah V . East Shakkab Pbasad Pas (1905). 

I. L. B, 27 All. 688 

MABINE INSURANCE. 

Policy of insurance — Hemorandum in 

a policy— Wviiicn conditions — Printed conditions 
— Particular average loss — Stranding of the 
ship, — The plaintiffs shipped certain goods from 
Cochin and Calicut for carriage to Karachi by a 
craft. Tho goods were covered by three policies of 
marine insurance. The tlirco policies were in almost 
identical terms with this diffcrouco that tho follow- 
ing words, which occurrctl in the body of the policy, 
were printed on one of them and written on tho other 
two ! “ Warranted free from tho particular average, 
unless the vessel bo sunk or burnt.’’ Tho momoi-an- 
dum at tbo foot, after enumerating certain articles, 
proceeded ; “ All other goods free from average irnder 
tlwee per cent., unless general or occasioned by tho 
ship's being stranded." And tiion there was added 
a note in Gujarati, which as translated ran : "Dhauji 
Madat Rahman Kakhwa Osman from tho seaport 
town of Cochin and tho seaport town of Calicut up to 
arrival at tho seaport town of Karachi (insurance) 
on the goods to he without damage— loss on account 
of damage is to bo home by the owner of the goods.” 
'fbo craft, in which tho goods were, was steanded and 
did not sink, but tho goods damaged were over three iier 
cent. Tho plaintiffs thereupon sued the underwriters 
on the three policies in respect of damage to goods. 
Held, that on tho true construction of tho policies, 
the defendants wore not liable for tho particular 
average loss occasioned by the ship’s being stranded. 
Held also, that tho office of a memorandum in a 
policy ordinarily is to limit, not to impose, liability, 
so tliat it would be contrary to one’s expectation that 
it sbonld have tho operation of creating a liability, 
where none apart from it existed. Held, furtlier, 
that even if the memorandum could be regarded as 
capable of imposing a liability that would not other- 
wise exist, still applying the doctrino of Robertson v. 
French, 4 Fast 135 ; Dudgeon v. Pemlrokr, 2 App. 
Cas. 284 } Glynn v. Margeison 4' Go., A. O. 
351 s Gttmm v, iPyrte, S3 L, J. Q. B. 97; and Deter 
V. Ohhoialal, B Dom. L. R. 948 ; the memorandum 
did Hot create a liability, which was expressly 
exempted in the body of tbe policy, and thus was 
never undertaken. Haji Hasoai o. CHUjanAE 
(1905) . . , 1. li. E. 29 Bom, 360 
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^ABKET VAIiTIE. 

See Co«EV3kTi05 

marbiaqe. 

See HisDC Lkir. 
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WlawoJ. O S Bi«f EI*.B-33Calo 118 

MINEBA1.S 

Set GUVt 

MINOR. 

Set Cireiir»a 


E li R 82 Cain 776 


I MINORITE. 

' See LtTntiiios Act. 


9 C W.N 637 


MIBAfil TENANT 

I Set l94in>k». 
misdirection. 

Set Ttrit Co 


cate 089 


misjoinder. 

See Crm PinctMM Copi 


MESNE pRorrra 

See Ctni PBOCn«B CoDt 

_X.ni<al.e »— (^^«f 

Ln»«oflm.it»t.flii. BMsoerrrfJTBortiet^rf 

M iccTOiDS doe from day to day, onleM abown to I 
‘ ftlW« oth«w« « tut *U lacoe proflU dw f« 
the wnod wtecedeat to the tLnoyeart pretwm* to Ue 
msUtttion c{ the nut *r€ bwred 
Hat Ctterd\rw T Saitie Seieta Ohote, 23 JT B 
loj dutiOCTuhcd. Aittt FteeiM td-d\»f I Z. A 
W cXdlS. Ttfereti to. 5 U of the UmiUlwo 
Art doc* not entitle a pUmtifl in • eshM^nent nut 
tor raems piofiti to m deduction of the period OemBg 
which ti4 prenont nut wu pending when the Court 
in the prerunnemt did not paean deeire for mrene 
nrofiti fnhecqncnt to the inetitnllon of the end, 
either threngh intdrertcnce or bectnee the cUln wee 
nut fPWiaWj pr«*“A De» froead fiiay T Period 
£aire> J i £ M Cale 86 1 Rem CteeJra 
CiOirdJryr Xofi -Proiaeea Bhadtri, I L S 90 
Cale. 1033 j Stert ATflioiifae Rantdat T iMio 
ttei. I L S 3 Sam 7S3 { and itiieli JfehefaT 


9 0 W.N.73 

MITAKSHARA 
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Be, Bisno 33 calc. 168, 334 
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MORTOAOE. 
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s„ C.I« 645 

See Docnni^T. 
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MOETGAaE— ■ 

See Regibiratios- Act. 

• I. D. K. 82 Calc. 48 

See SALE. 

See SxAJiP Act . I. Xi. K. 29 Bom. 268 ' 

See Trassekr oe PiiopEBT-sr Act, a. 59. 

9 C. •W. N. 697 

See TeAxseee of Pbofeett act, s. 73. 

9 O. W. isr. 117 

See Transfer of Proper tf Act, a. 86 

9 C. Vr. W. 677 


1. CONSTRUCTION OP MORTGAGE. 

Attestation, alsence of — Charge — 

Transfer of Troperty Act (IV of XSSISJ, ss. 5S, 
69, 100. — ^IVliere a transaction evidenced by a docn- 
ment was a mortgage as dofinod by s. 58 of tbe 
Transfer of Property Act, bnfc tlie document was 
not attested by two witnesses as required bj' s. 59 of 
tbe Act ! Seld, that it did not operate ns a charge 
under s. 100 of the Act. JRani Ktmari Sibi r. S'ri 
Nath Tog, }. C. W, N. 81, and tho observations of 
Baneejee, J., in Tofahiidi Teada v. Mahar Alt 
Shaha, I. L. T. 26 Calc. 78, approved. Pban 
Nath Sarkar v, Jadu Nath Saha (l!'03). 

I. Ii. K. 82 Calc. 729 
s.g.9 C.W.lSr. 247 

Tquitable set-off — Teiemption — XTsu- 

fructaarg mortgage — Accounts, mode of talcing — 
Surplus receipts — Civil Frocedure Code (Act 
XIV of 1882), s. 111. — Tbe law of cqultablo sot-off 
applies where tbo cross claims, though not arising out 
of the same transaction, are closely connected together. 
IVboro; after making tho payments stipulated in a 
deed of nsnfmctuary mortgage, a surplus began to 
accumulate in the bauds of tho mortgagee, ho would 
he entitled to set off against such accumulations n 
claim for rents suhsequcntly accruing dno to biro 
from the mortgagor in respcctof a holding earned by 
the latter and included in tho mortgaged property, 
notwithstanding that such rent might bo barred by 
limitation. Xursingh Narain Singh v. Inikputig 
Singh, I. L. T. o Calc. 333, referred to. Sheo 
Saran Singh v. Mohabib Pebsad Shah (1906). 

I. L.B. 32 Calc. 676 

Tegistered sub-mortgage — Notice — Ab- 
sence of knowledge of the sub-mortgage hg the 
mortgagor — Pagment made in goad faith bg mort- 
gagor to mortgagee. — When a mortgagor makes a 
payment to the mortgagee in good faith witbont 
knowledge of a registered suh-mortgago, the payment 
is not vitiated on the ground that it was made snhse- 
qnent to tho registration of tho snh-mortgage. Re- 
gistration is notice for some purposes, hut it cannot 
he treated as notice for the purpose of vitiating such 
payment. Williams v. Sorrell, 4 Veseg 389, 
referred to. Sahabey v . Shekh Papa Mita (1905). 

I. B. B, 29 Bom. 189 


MOBTGAGE— 'eoniinwed. 

1. CONSTRDCTION OP MOETGAGE-oonfA 
titled. 

Arrangement between mortgagee and 

soma of several mortgagors, effect of. — ^The rule 
that an arrangoment between one or more of several 
mortgagors and the mortgagee, whereby tbo former 
are rele<ased from their liability under the mortgage 
in consequence of payment of a portion of tbo debt 
dr otherwise, does not affect mortgagors not parties 
to tho arrangement, if -thoir righto against the co- 
mortgagors are likely to bo projudieed thereby, has 
no application, where tho mortgagor, who is not a 
party, is sought to be made liable only for his just 
share of the debt. Where a division of joint family 
properly is effected by consent or by a decree of 
Court, an arrangement by some of the members with n 
mortgagee of tlie joint family property, by which 
thoir shares were to ho released on payment of their 
share of the debt, is binding on members, who are not 
parties to tho arrangement, so long ns they are not 
called upon to pay more than their share of tho debt 
as settled by tbo partition. VENKATAOHEUiA Chetxf 
V . Srinivasa Vababa Chaeiae (1905). 

I. B, B. 28 Mod. 555 

e » % 

Mortgage of interest in tenaneg 

in' common bg one of two co-tenants — Te- 
ierioration of mortgagor’s interest bg act 

of other co-tenant — Suit for damages bg mort- 
gagee against wrong-doer— Mainiainabiliig-— 
lAmitation Act (XV of 1877), Art, 49 — TVrongfuUg 
removhtg specific property, — K, who was a tenant in 
common with the defendant, mortgaged her interest 
to tho plaintiff. The plaintiff instituted a suit against 
K for tho recovery of the mortgage amount by sale 
of the mortgaged property. Pending the appeal in 
that suit, tho defendant cut down all the trees on tho 
land, and appropriated the same to himself. On the 
sale of K's interest in tho land, which took place 
after tbo removal of tbe trees, tbo plaintiff realised 
only a portion of the decretal amount, I be mort- 
gagee now instituted tho present snit against the 
defendant for tho damage suffered by him by reason 
of tho defendant Laving appropriated Xfs share of tho 
wood. The suit was filed within three years of the 
act complained of. Beld, that the suit was muia- 
tainnhlo. Prom the time of lending his money, the 
mortgagee, whether in or out of possession, acquires 
the right to have the mortgaged property secured from 
deterioration in the bands of tho mortgagor or of any 
other person to whoso righto those of the mortgagee 
are superior. Meld, also, that tho suit was not barred 
by limitation. It was not tho act of cutting down the 
timber, but tbe subsequent appropriation of the wood 
by tho defendant, which ought to have been left for 
tho share of the mortgagor, that operated to tho injury 
of tho plaintiff Eimitation began to ran from the 
date when tho defendant appropriated the wood to 
himself. Aitafpa Redbi v. Kupfvsasiz Rebdi 
(1905) . • • . 1. 1>. B. 88 Mod. 208 

Prior and subsequent inctmbrances 

—Tights of puisne mortgagee paging off a prior 
mortgage. — On tbo 2nd of Juno 1863 Bikram mort- 
gaged certain property by way of simple mortgag 

S2 
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DIGEST 01 CASES 


MAKKETVAIitra. 

Sfi Coxttfiitior 


MABRIAGE. 

See lltSBir Liw. 

of .— TloBiiol* —The 

j AisiilW ttlloiMn C«0x>>'C 

di.pea^boti*. from Clmrch, wj 

s” S:«. 'rf »■«>;« .ji* 

haihead’i c»I>«it7 ” 1 Z H CaJt 70 S, 

“e '*% 2lSC i-tn Ind*- there « t«. 


messe pEOrrrs-wMW"! 

SSBSISSH 

tartoaottbefintfnit ^ j r /j iTColc 569; 
S««/er, ofSttUfor Uix«.l ■'* ^ 

Ersisvr?s.--|.-<S 


Sicu..i t..M«f “SLr. ”srr«««j 

c n a1i.<!c*»» thbooo*^ 

, BasiefJ^ J C* 751 H , 32 CelC 1ST 

1,tC«( 1M5) . • ^cTeC.'W.N 667 


MERCEAITDISE MAJIKB ACT (TV OP jnsDlRECTION. 
W9}- * f Coi 


minbeat-s. 

Sit 0»i»t 


. EE.E.=20.J=.TIS 


minority. 


MISABI tenatit. 

£teX5lU2>^*> 


see 


jnaiaEB. 

See Tssa'CT Act, 


e’o. w N 249 


SIESIO! PBOPITS 

See CiTii PeocTDCTis Coot 

r...l,T<.a«_L>ni;altaa of 

JO?— " Caere of a hkt 


,Ai”^Stt jtiieolo—Tait atul ftltrt eweae 
»/«. .rerieeee..; for~CiCil Procii.rt Cerf. 

erO)?/i.jP""7\* ,, r/r—lor the 


Ziy <ir iooejti ♦** * 7^ 

of bmitetiooi toMoe proCU must be regeMU 
from d»y to d»y, Boleee ebown to 


illgJOINOEB. 

S„ Crra Pic>«»t»i CoDi 


butakbiiaba. ^ _ 

_ CE I, ». e, r i CB. n. .. 0 , Cl. VI, 


Oil*®""* ellmnaepioet. d»fo 

the penod entecedrotto the H^e^^preeiOMtoUie 


t barred Tkokort Dai 
"nVu cioiriSrv T Aa5«» iTriifa 0*«ee, 22 IT h 

K/aXS'bbi. ■“••■' E-'< ■^-'“.r ,EE 

« Cafe 413. referred to. S 14 ef the L.mitation 


laOBTQAOE. 

1, CoxsiMCTioy o» Mo»roi6s 

2. P«SSISSIOS V*«)l» WOBTOiOS 

I. • 


diea’iot ’entitle a pUintiS la n iabieqnraV »oit 
torioeeneprofiUto.danctionofthe 

which hU preeiout euit w« pending erhe ntbe Cwt 
la the preTiaof enit dU nrt pr •' ‘ 


mlherthwugli inidTertence or becanes the eUt 
not loecially preased. I>e» Prorad S>»p t. Porta* 
B 10 Calc 86 j Him doirfra 

C*0^*r5T p-oH Proroaao Bkadan, 

CareTlOdS; 54e«* Kakaniai yantndat e 
{lai.P L.E. 3 Bom, ISajand Faialt MItMt'W. 


E„ ctra m;m3 


See DoctTWiirr. 

See ExscvTios cnlc. 464 

See DnaTiHOS ACT, K. 869 
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3MOE.TQ-AGH3 — continued. ' 

See REOistnA-TtoK Aci. 

• I. li. B. 32 Calc, 48 i 

‘ I 

See Saie. i 

1 

See StAiiP Act , I. Ii. H. 29 Bom, 203 ' 

See TRiKSEEn oe Propeutt Act, s. 69. 

0 C. W. isr. 697 

See TKA^•SFEH of PaOPERTE ACT, s. 73. 

9 C. W. N. 117 

See TEAxapEB of Pboperty Act, s. SG 

9 O, W. IT. 677 


1. COXSTRUCriOK OP MORTGAGE. 

dttesiation, etleence of — Charge — 

Transfer of Projierig Act fit’' of 1SS2J, ss. B3, 
69j 100. — mscrc a tmimctfon cTutenccd by a docn* 
mcnt -mw a Mortgago ns dofinal by s. 68 of tbo 
Transfer of Property Act, bafc the Ooentnent rvns 
not ntlcstcO by two tritnessos as reqaired by b. 69 of 
the Act! JTc/rf, that it did not operate as a ebargo 
nndCT 3. 100 of tlio Act. Jlani Kumari Sibi v. Sri 
Kaih Soy, i. C. TP. A'. 61, and tbo observations of 
BAJn!ajp.E, J'., in Tofaluddi Pcada v, Mahar AH 
Shaha, I, L. S. 2G Calc. 78, approved. PniJf 
SiATH Sakeau V. JADtr Natii Saha (IpO.')), 

I. Ii. B. 32 Calc, 729 
e.c. 9 O. W. 3Sr. 247 

PgnUable tei-offSedemplion—p'iu- 

fructuary mortgage — Accounts, mode of iahing — 
Surplus receipts — Cieil Procedure Code ("Act 
XIV of 186SJ, s. JII.— Tiie low of equitable sot-off 
applies a-hcro the cross claims, though not arising out 
of tbo same transaction, arc closely connected together. 
Whore; after making the payments stipnlatod in a 
deed of nsnfmetnary mortgage, a surplus began to 
accumulate in tbo hands of the mortgagee, ho would 
bo entitled to set off against eucli accumulations a 
claim for rents subsequently accruing duo to him 
from tbo mortgagor in respect of a holding owned by 
tbo latter and inclnded in tbo mortgaged property, 
notwithstanding that snob rent might bo barred by 
limitation. Kttrsingh Sarain Singh v. Lulepuity 
Singh, I, L. S. 5 Calc. S83, referred to. Snxo 
SAOAif SiNon V. Mohabie Peesac Shah (1906). 

I. L.B.82 Calc. 576 

Segistered sub-mortgage — Xotice — Ab- 
sence of Icnomledge of the sub-mortgage by the 
mortgagor — Payment made in good faith by mort- 
gagor to mortgagee. — When a mortgagor makes a 
payment to the mortgagee in good faith without 
knowledge of a registered sab-mortgage, tbo payment 
is not vitiated on tbo ground that it was mado subse* 
qnent to tbo registration of tbo snb-mortgngo. Ro* 
gistralion is notice for some purposes, but it cannot 
be treated as notice for tbo purpose of vitiating sneb 
payment, Williams v. Sorrell, i Vesey 389, 
referred to. Sahabet v. Sheke Papa Mixa (1905). 

I. Ii. B. 29 Bom. 199 


MOBTQ-AGE— conTi’nae!?. 

1. COBS'TRCCTION op MORTGAGE-oonif- 
nued. , 

— — Arrangement between mortgagee and 

some of several mortgagors, effect of . — ^Xho mie 
that an arrangement between one or more of several 
mortgagors and tbo mortgagee, whereby tbo former 
are released from their liability under the mortgage 
in coasequenee of payment of a portion of the debt 
or otbonviso, does not affect mortgagors not parties 
to tbo arrangomont, if -tboir rights against the co- 
mortgagors arc likely to bo prejudiced' thereby, baa 
no application, wboro tbo mortgagor, who is not a 
parly, is sought to bo made liable only for his jnst 
Bbaro of tbo debt. Wlioro a division of joint family 
property is effected by consent or by a dedroa of 
Conrt, an arrangement by some of the members with a 
iDortgngco of tbo joint family property, by which 
tlicir shares were to be released on payment of tboir 
aliare of the debt, is binding on members, who are not 
parties to the arrangement, bo long as they are not 
called upon to pay more than their share of tbo debt 
ns settled by tbo partition. VeskataohelIiA Ceette 
V. SniNiVASA Varada CnABrAR (1905). 

I. li. B,. 28 Mad. 555 

— p— — — ■ Mortgage of interest in tenancy 
in common by one of fmo co-tenants — Pe- 
terioraiion of mortgagor’s interest by act 
of other co-tenant — Sait for damages by mort- 
gagee against wrong-doer— Maintainability — 
Limitation Act fXV of 1877), Art, 49 — Wrongfully 
removing specific property, — K, who was a tenant in 
common with tbo defendant, mortgaged her interest 
to the plaintiff. The plaintiff institute a suit against 
K for tbo recovery of tbo mortgage amount by sale 
of the mortgaged property. Pending the appeal in 
that Suit, tbo defendant cut down all the trees on the 
land, and appropriated tbo Kamo to himself. On tbo 
sale of K’s interest in tbo band, which took place 
after tbo removal of tbo trees, the plaintiff realised 
only a portion of tbo dccrotnl amount. I ho mort- 
gageo now instituted tho present suit against the 
defendant for tbo damage suffered by him by reason 
of tbo defendant having appropriated Ms share of the 
wood. The suit was filed within three years of tho 
act complained of. Beld, that the suit was main. 
tainabie. From tbo time of lending his money, tbo 
mortgagee, whotber in or out of possession, acquires 
tbo right to have the mortgaged property secured from 
detoriomtion in tbo hands of the mortgagor or of any 
other person to whoso rights those of the mortgagee 
are superior. Meld, also, that the suit teas not barred 
by limitation. It was not the act of cutting down the 
timber, but the subsequent appropriation of the wood 
by the defendant, which ought to have been left for 
the share of tbo mortgagof. that operated to tbo injury 
of the plaintiff. Limitation began to run from tbo 
date when tbo defendant appropriated tbo wood to 
himself. Aixafea Bepdi v . Kuppebami Eedm 
(1905) .... I.li, B.28 Mod. 208 

Prior and subseguent incumbrances 

—Mights of puisne mortgagee paying off a prior 
mortgage. — On tbo 2nd of June 1863 Bikram mort- 
gaged certain property by way of simple mortgag 
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MOSTQAQE— 

i CONSrflPCTZOV OF MORTOAOE—eajitf , 

*0 SiBglu Oa tli« ITtli of June 1878 Hap 
Singii, one of the eone cl Pttnm, marie a etufitie 
tnarjtnor^geol tbe property m Iwonx of Inla 
Bam andCbeda Lai Is l'5*9Kartaa fln^b obtsucil 
«. 3 #creeoahn mortpase, to wilfh iowfTeijtliaaefOBd 
nwrtp^es were not partic*, and tbe property »** 
kronght to aale and waa'pnrchased by hia hem Tbe 
andionpnrtbaseia, heira of Varaui Singh, tberenpon 
miA the eecond mortgagees to ieeo\« poaseasion of 
the eboree piirebsted by tbem and ebtaisai a Atcrre 
noon tbo 21it of Angnst 1S39 Theren^on tbe be n 
of tbe second mortgsgeoi ned tha brirs of 7«ataia 
Sise’brtbefirrtmortgnpees to redeem the inortpage 
of 1868. and got a decree on the 9 Ul of Jana 1390 
Finally, IZirat a^ aDOtber.pnKbsaen of tha {nCereita 
of Enp and some of hia brotbera In eieenlKm 

of a sinipta money decree, tn<sl to ncore; possession 

of tbe property compn^ la tbe mortgage of }878 
npon pavment only of tbe amount dna on that mort 
gage, Iltli that the plaintiffs ecntd nottneceed 
sn^emt also paying off tha amount doe nndn tbe 
prior mortgage of 18Q3 Kinit e r>t>c Styon 

(imS) .... I Ii. 51. 27 AM. sod 
- SfpcHtntvjn—UctiaiUffcptrtf — 

Altbongb no proTision has been dims e Iher 
la tbe Trancfer of Property ict or tbe Con 
tract Aet with regard to chattel loartgagr* or by 
potbecation of tnoreab'e property. It does not Mio* 
tiisl sneb transactions arc inralid. JJtan t 
S ieltordioa, 3 ZT TT f> Stf jr««ctoss t So* 
beasCif TP A 189 j 81yam Sooadorr Cieito, S 
Jl A A 7ij XelboPeMad ▼ Cia»4t» S4»pi,I 
In P 10 All 30 referred to Tfsrd that >« 
tbe present ease tbs bvpotbecation of tbe nioeeabto 
property was ralU an I eonferrsd npon tbopIamtiS 
a good t tle.altboosb not accompanied by possrmion 
gasua Cai-rssA Bit e Mtryant Uetra (IMS) 

® C W N 14 


■■ Iforfoajs— 5 »p<no> 

riytfr eicistifly ta tie saiHs pirr 

iM mortjsoe Seerf tffrel t/—Ti _ 

. , yi . .n-n, ^ g — iefoppel— Arfrfeac* S<t 


and tuierdiMtft 

' — Oe»«rof toonfs 
FntptHf 


J, COASTSPCTION OP irOETQAOE— cc»ti- 

aalneof tbeearbanslori inierest, rrere la so better 
poftlaM. ZTrW dy 11 OffPBorr*.^— That according 
to tbe nito'ot cenatrsction embodied In e 8 of tbe 
Transfer of Property Art, tbe general words ssed in 
nmrtgafs deM wrr^ in tbe absence of re^ratma 
of Cither n^ta, tnSeient to pass the entire interest of 
tbe mortgagor Appellant baring died before tbe 
jndgmeat was drliTeTed.bQt after tbe appeal bad been 
hmrd, the jodgment sru entered eeae pro foe. 
GorB t-aaxBBi Gtyiriri AastTar Pis r lla 
Bcrot ue» fl905) . , . 8C.-W.K.710 

- , ■ ■Ilorlggjt—Tnoraadpattt* marljaiftet 

— 5it( 3y coed vifdosf matiaa etker parip — Sat’ 

ettfta fmrtiaii ly ptn*4 andfnor tKOrtyagttt la 
ercesfto^— Auif by prior oyotaif paisas norfjroyee 

/>rpo*/r*«o»— J/aiafo(«J«/»/j— P«/ea»pf»o*— Xi/ 

psadeas— A first mortgagse, who bad no notice of a 
second mortgage, brwgbt the mortgaged pro- 
perties to eaia » a snit to enforre bis mortgage 
ui which the second mortgagee wu not made a 
party and himself became tbo pnrebsser Tbo 
sec^ mortgagee had meanwUle obtained potses 
siOB of tbe mongo^cd properties, baring pnrebaaed 
esme is • enit to enforce bis pwn mortgage sa 
which be did not males ibe first mortgagee a party, 
allboegbbe bad notice «f bis tnortgage, iSV/d, by 
Mint, J. [ayunnp with fiscTT, 3) Oat a 
end brought by the first mottgtm tgamit the 
tecW, In which tbs former prsyca for posseitiott 
on tbe failnn of the Utter to Rdeetn.rrat properly 
framed tndsbonld soeosed and tbe pUistia ongbt 
act to berslsgateO tot frssbtnitformln. Ataesri 
Jka y Aewysr. f C IT 5" 11, approrod 

Altbongb tbs foit by tbe seoeod mortgagee was 
inslitntod, whilst tbeproccediogi in tbe first mort 
gatee'emt were still pending ^lers per Mmi, / 
— irbetkcr the doctrUc of lu ptodett applied 
naa FzysaaiiLitr DanMuDay Sreashno,) 
e O. vr. N. T28 


JcTfl^Vj 

(ItflS~3),tt an ll^Jndsntni waaeprort.e- 
Defendant >0 1 amongst other properties mortganed 

a UlnV, in winch be had a superior samiadMi right 
and in some ejltogee of whji* bo l»j « saborfnuite 
tarharalan Interest The mortgage derf dal not 
in tonne purport Or psos the tariaraian ricbla 
BntUisfaandtbattbongbtbe tartarakan tronre 
was neter allawed to bs actaally merged u the 
tnpenor tenure yrt at the time She m«rt?a« was 
created it was not known that any eoetoMtirs ra 
ferert Mijfed ia these rilkgs, bnt both part«e under, 
stood that tie entire interest Sa tbe tatnk wilbont 
re^stonofanysarbarohort rights passed nnder 
tbe mortgage UtU by Paseirra. J'.-That it wee 
‘S '■‘‘S toortg^r. on snbseiinently diseorri 
log that be had the tariaraiari ngbto la tbeaa 
into^ to raortgageit hu eafaro 


and 3, who w 


■rmages. and that drfrtidaata'J.os. ^ 
! sabaeqncnt ioeA/* nartgagem for 


Ze^cwmewf, rcfepiesfr— ^rrficefioa — 

Deed o/ rmst—dfoasp Teat osf i^y prii/!/s t>/ 
dedicated property— Aijit o/ frsifre to rteoret— 
Tratlfftiip—SiHfUiton — G, aumisJaraadmoney 
lender, dedicsUd a part of bla estate to tbe wonhip 
«f sa idol letauungtbe tmateCsb p in bis own band 
for till life and nuLhiog proswions tor tbs appoint 
ment of a saueiaor m that office Held that a 
salt to esfono a mortgage brought by bis duly 
appointed soccessor to tha otBce of the trustee was 
mamtamable, when it was found that (he money 
adrsneed was part of tbe profits of tbe estate, which 
had been dedicated to tbe Uol 1 iiiuuBaas Das 
nUssoywaiSoca/ii-ft,) . 9 C "W K. 914 
S.C Xi. B 82 I. A. 1T2 
— ■3ttrlyapt—Sal> iy /rs* siortyoyes— 

SJM—Sipkt <tf pauag laeaaliraucert, whescov 
part*es--3«Ts proceeds, lice oa — ITifldniroT of 
moasjr fiy fdint ssorlysyes— ‘Ssif to taforce (ie» 
by seeoad marfyayat — Xinitotion— lisiitotios Ael 
fSroflSTrj.eek II.Art 132— CiriT Aroeeisrs 
CoAafJcfZIP’ a/ msj. // Ml.SiS—Traatftr 
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MOETG-AGE — coniinued. 

1 . GOjrSTEUCTIOlS' OP MOETGAGE— co»l^^. 

, med. 

oj Property Act fir of 1882J, s. 73.— Wlicn 
property is sold under a dccreo obtained by a first 
mortgagee in a suit in which the puisne incum- 
brancers were parties, it passes into the hands of tho 
purchaser discharged from all incumbrances. But 
tho rights of the puisne incnmbrancera are not e.^- 
tinguished or discharged by the sale, but transferred 
thereby to the surplus sale-proceeds, where a second 
mortgagee, who had been made a party in a first 
mortgagee’s suit, took no steps to enforce his lien 
on the surplus sale-proceeds, but subse<iuently a 
tiiird mortgagee, who had notice of the second 
mortgagee’s claim, brought a suit on his mortgage 
without making the second mortgagee a party and 
drew the surplus sale-proceeds in satisfaction of his 
mortgage. jfiTefrf by Sale, J, (agreeing with 
HENDEKSoy, J.), that a suit brought on his mort- 
gago by the second mortgagee wherein ho seeks to 
enforce his lien on the surplus sole-proceeds in the 
hands of the third mortgagee is govenied by Art. 
lS2ofSch. II of tho Limitation Act and not by 
Art. 120. Jogtshtir Jltiayat v. G-hanasham Das, 
5 C. W, iT. 3oG, and Eamnl Kanta Sen v. Abdul 
Sarlcat, I. L. U. S7 Calc. ISO, referred to. Bee- 
jUM Deo Pn4SAD v. Taea Chand (19o5). 

9 C, ■W. isr. 989 

Transfer of Property Act (IV of 

18S2J, ss. dS, 59, 100 — Simple mortgage — Transfer 
of interest — Charge — Attestation — By oho wit' 
ness — Invalidity . — A bond for the repayment of a 
debt contained the statement, " as collateral security 
for payment of tho said money, I do mortgage 23 
biglms, etc., etc.,” but there was no statement in it 
showing that there was any actual transfer of any 
interest. Held, (Maceean, C,^., dubitante) that 
tho .bond amounted to a simple mortgage as de- 
fined in s. 68 of tho Transfer of Property Act and 
not to a charge merely os contemplated by s. 100 
of that Act. C'UQh a document cannot operate as a 
valid mortgage, unless attested by at least two wit- 
nesses. Koeik Citakd JJaskae v. Raj CooitAE 
Sabkae (1905) . . , 9 C. W. m. 1001 

Foreclosure— Sale — Notice to mortgagor 

Transfer of Property Aci (IV of 1882), ss. 87, 

69 — Order absolute for sale. — ^IVhe^o an order 
absolute has been made under s. 87 or s. 89 of the 
Transfer of Property Act without notice to the 
mortgagor, the Court has an inherent power to deal 
with on application to sot aside tho order made ex- 
parte and can sot it aside upon a proper case being 
substantiated. Tara Pada, Chose v. Kamini Dassi, 
I. L. B. 29 Calc. 644, dissented from. TAS- 
IXSTAif r. HaHIITAE ilAHlO (1905). 

1. D. K. 82 Calc, 268 
e.c. 8 C. W. M-. 81 

Pscree on mortgage against minors— 

Sale in execution— Reversal of decree in appeal — 
Attachment in execution of a money decree — Title 
of the purchaser in execution of the decree on the 
mortgage— Stay of execution. — Feld, that the 


MORTO-AGE — continued. 

1. CONSTRUCTIOK- OP MOBTGAQE-coh- 
eluded. 

doctrine of Us pendens does not defeat a purchase 
under a decree or order for sale when the lis pen- 
dens is the very suit in which that decree or order 
is passed. Tho doctrine rests on the principle that 
the law does not allow litigant parties to give to 
otlicra pending the litigation rights over the property- 
in dispute so as to prejudice the opposite parly. 
Sellantyy. Sabine, 41 De 6. and J, 560; Wigram 
V. Snchley, S Oh. 483, referred to. Seiteae Bhaq- 
TAir r. SnAMBUnEEASAD (1905). 

I. D. E. 29 Bom. 485 

2. POSSESSION UNDER MORTGAGE. 

Successive mortgages — Sale — Rival 

purchasers — Possession, right -to — Snbseguent 
sale under prior mortgage — Right of purchaser 
— Form of sntt — Lis pendens. — Whore the first 
mortgagee, not having notice of a second mortgage, 
sued the mortgagor alone and obtained a decree on 
his mortgage and the assignee of the decree, having 
in execution purchased the property, which had been 
preriously purchased and taken poMcssion of by tho 
second mort^gecs in execution of their subsequantly 
obtained dccreo (to which the first mortgagee was 
not a party), on the second mortgage, sued the latter 
more than 12 years after the due date of the first 
mortgage, for possession of tho property, giving 
them the option to redeem : Seld, per Bbexi and 
Mitea, JJ., that he was entitled to a decree for 
possession on failure of the dtfendants to redeem. 
Ranwari Jha v.- Ramjee Thaknr, 7 C. W, N. 11, 
followed. ^Nanack Chand. v. Taluckdye Keor, I. 
L. R. 5 Calc. 265 ; Dirgopal Lai v. Rolakee, T. L. 
R. 5 Calc. 269, distinguished. Held, per Rameiite, 
J., contra, that the plaintiff n-as not entitled to 
possession, the right to possession depending on the 
priority of purohaso and not on the priority of mort- 
gage ; and as tho snit was not one on his mortgage 
lien and as his right to bring a snit to enforce such 
lien was barred by limitation, tho piaiutiiE was not 
entitled to ask to bo redeemed. Per Miiea, I . — Tho 
title of a purchaser nt a sale in execution of a mort- 
gage dccreo relates back to the date of the mortgago 
and tho defendant’s mortgage being prior in date to 
tho suit on the first mortgage, their purchase was not 
affected by tbo pendency' of that suit. Syiid Rmam 
Momfaxtiddeen Mahomed v. Raj Coomar Doss, 23 
TV. R. 187, referred to. Per Bbktt, J.— T^e 
defendants were bound by the doctrineot lis pendens. 
Hae Peesad Laii V . Daemaedah- Shtge (1905). 

I.L,E.82 Calc. 891 


8. REDEMPTION. 

L- prior and subiegueni incumbrances 

— Sale smder decree on pttitno mortgage notifying 
prior incumbrances — Purchase by decree-holder 
— Prior incumbrances declared invalid — Suit by 
otencr to recover from decree-holder aticiion-ptir- 
chaser the amount due on the prior incumbrances . — 
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MOKTCtAaC— eo»< 

a EEDEMPnoN— 

—Certein village! were put op toiale mexewt on of 
o decree ander • 88 of tte Tmotfer of 1 roperty let 
18e2, nnd it era* notSBed « the proelaioatKm of 

eale issued under • 287 of th« Code of CivU 
Procedure that there ucra t>ro prior tnorfgege# on 
tile property to be told of the 25th of Maj and the 
2nd of December 1877, respeotirely The balder of 
the dceiw under erecntjOB obtained leave frotn the 
Ccmrt to lid at the sale, and purehaaed eight rlllagea 
at a very loir ttgore Afeanirhile, as ^reealt of 
suit* on the two mortg^es of 1877. thoie mortgagiet 
were declared to M invalid. Subacquently tbs 
person entitled to the proprietary right* in the 
mortieged property sued to recover from the audlon 
pnrehasn and her representattres la iatensst the 
amounts due on the two mortgages of 187? TTsM 
hj 8Tita»T, C-f, and Bluh, J rditeeatieats 
Srssrrv, 3 ), that what the decree-holder aoctioa 
pnrchasec purchased was only the equity of redemption 
in the mortgaged property and not tha whole or the 
proprietary rights thersm The prior rnortgagee of 
1877 haring been found to be invalid the righifni 
onner of tha property wsis u equity enbtled toi 
recover from neh purchaser of the equity of 
redesrptioa such emonotof the principal and rotemt 
Kcnr^ by thoM mortgages as was pnportioDate to 
v^ne of the property Che equty of redempcioa 
in wUchhad iMUpurchased AaM Poa 

deyv (jelei Siayt) X. £. dd 1. 3 77 t PeltaeU 
CiflltafT Satftit Veer» faajio Ci>»*ariamitar, 
Z.S H 1 A fJ and Ahdsi Alts Zlanv App<tp* 
osami yaitler, Z S it I J. I refvrroi (a. Per 
Beaxni 3. eo*Cr«— I'Tjethei omotiuapropetly 
framed suit tendenog the amount doe ou the aocUoo 
purchaser a mortgage and the amount par) by tbs 
audio purchawr fer the property bought by W tbs 
plelntiS cocH recorer poteestioa of the property 
mortgaged in the present suit, which was framed as a 
suit for the recovery of unpaid purchase money, 
DO decree for the peyment of the amounts dne on the 
prior mortgages eonU be paieed. A BOti6cation by 
a Court eiMBtiog a decree fm sale d jnnnovable 
property that the property about to be sold is inenm 
herra docs not guarantee that the mcnmhrsncee uoti 
fed are valid incombiasoca or that thsy are uia 
only incumbrances on the property i nor In this case 
was there anytUng la the coudnet of the auetxni pnr 
chaser, which estopped her from denying the validity 
of the priof mortgages Tie auction pnrehaser was 
ent tied to retain the benefit of the bargain, which ebe 
had aecured. laatat gtWoB r Izuv n Biwi 

B*aaM(l«K>) . 1.1* K. 27 Allot 


_X.«i./atio*Ae<('Xre/I877J, «c» Jt, 
Art 17S-D<«rtt/afree4mftion~Extt<iMa>tfUnt 
far paymtnlvf the norfgaae amamni—SxtntMm 
— In a suit for redcoiptioa of the mortgign property 
tbedecree directed that upon payment of the mort* 
gage amount witbm six months from itsdat^tbe 
decree bolder fbenld tabs pomesnon of tio mortgage 
property The decree was affirmed on appeal on the 
«h bovember 1800 The decree-holder fafled to par 
the aiwnt wiffln the time tijed In the decree lli 
prflKUt application was made on the ISth October 


taOSTOAOB-ooatiaaed 

3 KEDEUrTION-confissed 
1902 b> Ihs Court to have the time extended for 
three aouthi Tie decree-iolder’s last applwstioa 
to exeeuto the decree was made on the 2lat April 
1897 Belt that the application was barred by 
lunitetioa Notwithstanding that time is grastra 
to a mortgagor for payment, a decree for re<lemptioA 
eoei aa t^t m tie present case sionld bo taken to bo 
erecotailo from tie passing of tie decree and i* 
therefore governed by Art 179, Seh. II of the 
Ximitation AcL Siagiale Oaaaiea r Banjappa 
Aoir.f X. S SGSlad ?‘0, approved. FtlUtPoO- 
tiXkaatt. Bsra e. ALirSESXST EtisHvs Alzaov 
(10 5) . . . I 1* B 28U«id ail 

—— SeienpUaa—Bxecalioa of deerte—Se 
Aemptma Ptonef patA tala Coart, hat part tahtf 
fmenllp •Mikdrowa saexrcatiea o/ptoiati^iVrcr« 
for costs —Where the full amount fixed by the Court 
ID a deerre for redemption of a mortgage wat paid 
Into Court witbla the t me limited by the decree, it 
was bell) (iaC tie plaintiff's mortgagOfa did bot lose 
tbvir t gbt to possession of the mortgaged property 
by tha fact of tbeir having attsobed and withdnwn 
from Court a portion of the sum so paid id eseeutisa 
of ibeir decree for costs of the suit FsBVASuic « 
hnKiS D4« (180$) I lb 22 S7 AU 893 
■ ' - Veafneftary narfpapt faUovti tf 

fsoss fo eaor/yoyoc— Sait/er rtitfapUoa^Arrw 
of rent sosylt to It taeladei in the atotigagt debt 
— ihaiisitios of smroty— Jrpvissfene* oftaort^ 
payee ta ten of part of the secarify— The day 
after tie timlioo of a nnfrnctasry mertnge, tie 
mortgagor entsrvd into an sgrtement with the mort i 
gagets to rent the mortgaged prtmitet from them 
Tbe lubolistesecnled m porsnance of this agreement 
provided that the rent, a fixed annnal payment, 
should be charged on (ha property leased, tat the 
habnliat vise neither executed nor registered oa the 
asmn day as tha mortgage, nor were the terms of the 
two UMtromesti coincident iZeld that the two 
tranaaciiona must be treated as separate, and the 
mortgagor coold not be compelied, as a condition 
prec^ant to redemption of tbe mortgage, to pay off 
lie charge created by tha kabniiat, i^yo Btit 
V Biovirais Praead, Z Z S 1$ All S95, referred 
to At tie tune of the mortgage one of tte mort 
gaged villagu warn the anbyect of a snit for pre> 
emptwn, which was ultimately sncocstfol and the 
riiUge psasedontof tiebandsof nrartgageea The 
mortgagees, however, made no effort to obtain any 
equivalent from tl>e mortgagor, but lemained in 
poasceaios of the reit of tbe mortgaged property for 
eome year*, apparently satisfied with tin eecnnty 
JZrld thattbaaiortgageei wereB0tziadertho<drcsei> 
stances entitled to claim anything from tbe mort 
gagoron redemption on acconst of tbe rents and 
pnmta of tbe v^age of which they bad ben so 
deprived Partal Bahadar Sinai v Qi^adkar 
Baikei Stnyh. X.Jf S9 J A Z4S; e e J L, 

B 84 All 621, referred to Knuna Bxxiixn v 
Aint p» auBi (ICOS) I I* E. 27 AH. 313 
— ■ Zlortyagar and noetyayee— Evdeeyi 

fiats, oyaitjof—Aduree panettioa hy taorijagee 



( 269 ) 


DIGEST OP CASES. 


( 270 ) 


MORTGAGE — coni in tied, 

8. REDESEPTIOE-— 


MORTGAGE — coniimied. 

3. BEDEMPTI02T— caHiiHtiCi?. 


—‘■Hffeci — purchase ly mortgagee at Court sale — 
Validiig— Execution sales, icilidiig of- — Juris- 
diction, tcani of—lrregularitg — deceased debtor’s 
estate — Legal representative and guardian of 
minor set up ig creditor accepted bg Court without 
engiiirg — Nullitg . — mortgagee in possession pnr- 
ciiased tho mortgaged properties throiigh bcaamdnrs 
ot certain, ejcceution-sales and resisted a suit for re- 
demption on tho gronnd that since tlio date of these 
sales, no accounts had been demanded by or rendered 
to tha mortgagor and that the mortgagee was in 
adverse possession of tho equity of redemption: 
Seld, overruling the pica, that as between mort- 
gagor and mortgagee, neither exclusive possession by 
tho mortgagee for any length of time short of tho 
statutory period of sixty years, nor any acqulesccnco 
by tho mortgagor not amounting to a release of the 
equity of redemption, would ho a bat or defence to 
a snit for redemption, if tho mortgagor ho otherwise 
entitled to redeem. The view that a mortgagee can- 
not acquire tho equity of redemption directly or 
indirectly by purchase at a Court sale oxcoid by a 
suit brought on tho mortgage, is based on a misap- 
plication of a sound principle of equity. That prin- 
ciple is — ^that a mortgagee cannot, by obtaining a 
money deorco for the mortgage debt and taking tho 
equity of redemption in execution, rolioro himself 
of his obligation ns mortgagee or deprive tho mort- 
gagor of his right to rodeom on accounts taken, and 
with the other safeguards usual in a suit on a mort- 
gage. A sale taking place in contravention of tho 
above principle cannot bo treated as a nullity na tho 
irregularity is one of procedure only. Sales in exe- 
cution of decrees cannot ho treated as void on 
grounds of any more irregularities of procedure in 
obtaining the decrees or in tbo execution of them. 
But a Court has no jurisdiction to sell tbo property 
of persons, who were not parties to the proceeding 
or properly represouted on tho record. As against 
such persons tho decrees and sales purporting to he 
mode would bo a nullity and might bo disregarded 
w'itbout any proceeding to set them aside. Kishen 
Cliunder Q-hose v. Mussumat Ashoorun, Marshall 
€47, followed. A suit, -which purported to bo 
brought against one "A, deceased, by his legal re- 
presentative A, by his guardian, his uncle .4 JV” 
xvas decreed, the Judge accepting, without question 
and without applying his mind to tho matter, the 
statement that A (who was a son of JV, and a minor) 
was the legal representative of E and ul. iVxvas 
his guardian. E’s properties were sold in execution 
of this decree. Meld, that the estate of N was not 
represented id law or in fact in the suit and there- 
fore the sale of his property was without jurisdiction 
and null and void ; and that tho share of A himself 
in E’s estate -was not bound, Malkarjun v. Mar- 
hart, B C. TF. N. lOi s.c. L. M. 27 I. A. 216, 
distinguished, KniAEAJMin v. DiAjt (1905). 

8 C. W. isr. 201 

B.C. E. R. 82 1. A. 28 

Eedemption, clog on — Contract to pag 

off subseguent mortgages before redeeming prior 
mortgage — Validitg — Contract to pag ojff an un- 


secured debt — Transfer of Troperig Act (IT of 
18S3J, s. 61 . — Inn suit for redemption by a mort- 
gagOT tho mortgagee set up by w.ay of defence a 
contract entered into at the time of the execution of 
four bonds of later dates, to the effect that the" 
mortgage in suit was not to ho redeemed without 
paying off tho sums due under the subsequent bonds. 
One of these bonds was a simple bond, .the others 
mortgage bonds secured on tho same property. 
Meld that, so far ns these mortgage bonds were 
concerned, the contract -was enforceable and must he 
given effect to, hut as regards tho simple bond the 
contract was a clog on tho equity of redemption 
and was not enforceable, Dpuga Peeshad r. 
Dnsm Box (1905) . . 9 C. W. 3Sr. 789 


Purcltase from heir during administra- 
tion suit ~ Eival mortgagees — Prioritg of title — 
Purchaser from Peceiver in administration suit — 
Purchaser at sates in execution of mortgage decree 
— Transfer to benamidar, pendente life— Transfer 
of Property Act (IV of 1BB2), ss.52, ,^5.— When 
tho estate oi a deceased person is under administra- 
tion by tlio Court or out of Court, a purchaser from 
a residuary legatee or heir buys subject to any dis- 
position, wbicb has been or may be made of tho 
deceased’s estate in duo course of administrations 
tho right of tho residuary kgatcc or heir being only 
to share in the ultimate residue, which may rdmain 
for dual distribution after all the liabilities of the 
estate, including the expenses of administration, 
have been satisfied. As between tho appellant and 
respondent, who wore rival mortgagees of the pro- 
perty of a Muhammadan family, the Judicial Com- 
mittee, reversing tho decision of the t.jgh Court, 
upheld tho title of tho appellant, who represented 
a purchaser at s.ale3 by the Beceiver of the High 
Court in a suit for administration of the estate of 
one of tho mortgagors, as entitled to priority over 
that of the respondent, who claimed through a 
purchaser in execution of the mortgage decree at 
sales, which took place pending the admimstratiou 
suit, in one case after the order for sale by the Court 
and in another after the actual sale by tho Heceiver 
in that snit. '1 he shares of all the heirs to the mort- 
gagor’s estate were, pending the snit for adminis- 
tration, purchased at private sales by the appellant 
in tbo name of, and were transferred to, a benami- 
dar, who «as mode a party defendant in the 
appellant’s mortgage suit and a party plaintiff in 
tho administration suit. Meld, that the appellant 
being, in execution of the decree in the mortgage snit, 
alone represented on each side of the record, could 
not roly on the sale effected in such circumstances 
in support of his title, or derive any advantage 
therefrom. Meld, also [without deciding whether, 
such transfers conlA bo avoitW under s. ^ or 53 
of tbo Transfer of Property Act (IV of 1882) m a 
nroporly constitnted suit), that the appellant must 
L taeated as the transforeo for value of the entire 
equity of redemption, and that tbo respondent, there- 
fore, bad not mado redeem tha 

appellant’s mortgage, notv/jtlistaudjug the subsequent 
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MOBTQAQE*-«M«rii^»i 

3 r.EDElIPTIO>'-foi«clii*i 
»5.’6 m Ills luortgige »mt unlft wblsls b® eUStnfd 
CsiTtiaprr Sufou » 

X L B. 82 Cftic 128 


MOBTOAOE lilEN. 

— — Ci)7I«»it» Jtcrtt-— Fraud -lanilorJ 
and Unaat—SaU far arrnrt af rtMl—StgU af 

(»{ -.^\^lcn * lindlorf. In wliuiiMi with bu t*n»nt. 
obtinnaJ a decree for rent, tod to Mecntjoo tberetd 
pnrclii»rifteboldu!5:.tlielicn<if nmorlgncee noder 
the tensnt of » firt of Its holding thtrell he beU 
to contisne to nesjt nfon the Usd, end the mart 
gsgee vooKl here (be eima right igiisit the Und 
lord u he ^ould hsT* egvnst the nortgegor BtW 
EiBi'rDiee lUtiFtscunDit (>!>dh> 

X li. B. S2 Calc. 2flS 

MOBTOAQB flOlT. 

£(i BntCTlcz 


KrXTIl'ABIOlTSirESS-rtnci’e*^ 
defendints, anless eoch ndjadtcetlos he eecee 
ttry to gire him the epproprUteKhef to ithich be 

UeatiB^ The flAlnliff, elTegirg thet he n-ts a 
joint naducared creditor of ns alleged partnmhlp, 

tnod to eetahbih hi* priont; of recosree against tbo 
partocntiip assets of bis debtors orn tta aefarate 
mditon of the ludirsdoa) {lartnm lie, hosrerer, 
made other allr^ Joint and teesred creditors, de* 
fendantsKos. S to 12 andli to 18, jisrij^efen^nts 
to tbe eatb JItU, that the enlt. In so far u It 
eooght an adjsdieetioa of the rights of the defend* 
anG ae Utn tea theneclres, and in particslar. In eo 
far as It aonghi to alltnn the right of the defendante 
Aos. gfolSasd U to IS to pnarity of pijment 
orertbe separate creditors^ srai not ii>aliita,iiahle. 
Mooet'snni hansB Btx r, Acnoaa Mis 
CaiiTTtm (llOS) . . 9C. W. N. 463 

MUNlCirAX BOAED. 

Stt Act XI or ISS3, 1 40 


MOVEABliE PBOPERTr. 

See LtiiKsi r*tisT 

mmAOENI CHIT. 

Stt TtATiTtB or pKornrrAcT. 

aiUlBAIVAT 


Sti Bounar Hnrarit Act. 
Stt IfRtTCtrit ACT. 

e c.vr. 


876 


MCKICIPAX IdAOlBTBATE. 

£ri llrsictrai An. 


— .IseUeaU e/ a ntfro’foU featre— 
Pigil h tfl‘1 ap «e* a /e*»re— de»/ /«r tftrf’ 
ntaily a tnat'apir^^viulfttyat is a tillage head 
saner sctUesiest loUer, whose nghts are in their 
en'tretr tTUsferabie and aKschahle Ibepriti'ege 
rrhwh the uirlratyat j>c«eei>.es, of hansfemng kis 
tenore, mut he cserciM In respect of the whole 
tenore at the tame time, in other a ords, \f he ebooaei 
to trsBsfer bir tesonr, be inset almiite ttu wholo 
ct his rights 10 the milage, isclndLOg bis right of 
snaaamgtlcsllUzeaBdcollKtuiglhe mrt as aleo 
hu nght to the land in bis poeoessioo Be cannot 
tpht Bp tie teaert as « to part witi a porfloD aiaf 
rebus the remainder Tbereton a jiersos who 
poTchases onlf a poriion of the teanre aegises no 
ri^t as »a/ratyaf and u liable to ^ erieted by 
thenwefayiref the milage in theaheesce of abndsog 
that hfi has a right u an ordinary raiyat. BASaaai 
Pastunte BtxlEil(J905) 

X Z,. B 93 Calc. 1014 

KUXTITAItlOTJBWIlBS 

Joiadtr e/parljtj—2fr7/ifyr,a»,*ra* 

— Suif, s/ f» li canflaed U plaiafyf’e rs^ite— 
Flataliff aieitag adjadteatio* tT Iti rlaiass of 
alitrt, triti iit «e« mt, ifaaiiifairailt-~S»%t 
by ttmrei trtdiler aj partatraiip—Frtartlw 
aur atparal, frii.(»rs-0»*«r leeeredwedilers. 
V' fertres— A plaintiff can tee to 
““ hws tights only and hae no nght 
to ottiln aa adjndicatiOB of the elalmt of ^ 


MOSTAOin, 

SeeMrutiTTit. 

MtrmAXx 

Set hliSoxEnAx Xitr. 


N 

KEOOTXABXE XNSTHU14EHT8 ACT 
(ZXVI 07 1B81), ns 6, 68 
£et Xncitanox 


0 

occxrPAncT bight. 

fee Be$oll Texasct Act 


OTTUa OF pboof. 

See Fairar* IstrasATlOjrXL Xiw 

JIos tfiie ^ erijin~-Jha*d<marai— 
Aegwtraag frui domteife— 0»*e qf proqf—Jm‘ 
•oteeSfe jiroperty, nyife oor— Tbe peraio, who 
atti^ a eeltlemeat on the ground of laitoatlitr, 
mst show conclntirely that the Dationelity of the 
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Oisnrs OP PBOOP— conc?H(?e(?. 

settlor Tvas foreign, and, if ho sncceeds in doing so, 
the onus is then shifted npon Oio person supporting 
the settlement to show that the settlor had acquired 
a fresh domicile in British India, and tlint his estate 
ought to bo administered according to Indian law. 
All rights over innnovcahlo property nre governed by 
the law of the country, where the propertj- is situate, 
tins principle being nniversilly recognised. De 
AficoZr V. Ctirlifr, A. C. SI; In re Ve Nicolas, 
2 CTi. 410, dissented from. A. L. BosKATOt'. Esimn 
Chaeeiol asd othebs (1905). 

I. D. R. 32 Calc. 631 

ORDER. 

See Deceee. 


ODSTEB. 

See Adteese Possession. 


P 

PACHIS SAWAD. 

See Hindti Law . I. D. E. 32 Calc, 168 
9 C. W. K-.'830 

See Right or Shit, 

I. D, B. 82 Calc. 278 

BAHARAJ. 

- See Hindu Law. 

BAKKA ADAT SYSTEM. 

See Peincipae and Agent, 

BADATAM, ETATUEE OB. 

See Hisdh Law. 


BAlSnSTA, MAHAEAJAH OF, 

See PEirr Cohncid ArrEAE. 

BABTEBS. 

See Besgad Tenanox Act. 

' 9 C. W. isr. 34 

, See Hisdh Law , 8 C, "W. W. 829, 1033 

See jMagisteate. 

I. D. E. 32 Calc. 287 
See Peactice . I. D. B. 82 Calc. 746 

Partition, suit j'or — Civil Trooedure 

Code (ActNlV ofl882J, s, 38 — Fending litieja- 
iion — Addition of part^ after ihe decree, iut 
hefore it is eiiffrossed on stamp pape> — Stamp Act 
(11 of 1899), s. 2 (15J, Sch. I, Art. 45. — A suit for 
partition, oven when the report of tho Commissioners 
is confirmed and n decree is directed to be drawn in 


PARTIES — continued. 

accordance therewith, is a ponding litigation, until 
the Court signs the final decree. A decree for parti- 
tion, to bo operative, must he engrossed on stamped 
paper as required by tho Stamp Act, and until the 
•lodge signs the decree so engrossed, it Cannot be said 
that the suit has' terminated ; and an order directing 
a parly to ho added under s. 32 of tho Civil Proce- 
dure Code can he made in such a suit before it has 
actually terminated. JAngammal v. Chinna Venha- 
tammal, I. Ii.S. 6 Mad. 227 ; Mihin Lai v. Jmiias 
Ali, J. L. N. 18 All. 332 ; Oriental BanTi Corpora- 
tion v. Charriol, I. L. B. 12 Calc. 642 j Heard, v, 
Borawardi, W. N. 173; uud Keith v. Butcher, L. 
B. 25 Ch. JD. 760, discussed. Jotindea Mohan 
Tagoee f. Bejox Chand Mahatae (1905). 

I. L. B. 32 Calc. 483 

.. Limitation — Bebutier properly — Nexo 

defendant — Limitation Act (XV of lh77J, s. 22 — 
Civil Procedtire Code (Act KIV of 18S2J, s. 32 — 
Sehaii—Biyhi of, to be indemnified. — ■'Wlicro relief 
is originally claimed against n party, who had to he 
represented by some person, tho proper representa- 
tion of that party subsequently made has not the 
effect of adding a now “defendant” to the suit. 
Plaintiffs instituted a suit praying inter alia for a 
decree for a sum of money against a debutter estate, 
the defendants to the sail being, among other persons, 
P, who was impleaded as Receiver of the debutter 
estate and also in his personal capacity ; no one of 
the defendants was implc.ided ns representing tho 
debutter estate. Snbseqnently and after tho expiry 
of tho period of limitation prescribed for the suit, the 
plaint was amended and P was impleaded also as 
sebait and representing the debnlter estate. Held, 
tliat this was not adding a now defendant to tho suit, 
and that the claim against the debutUr estate was 
not barred by limitation. Khem Karan v. Har 
JOayal, J. L. M.4 All. 37 ; Prosunno Kumar Sen 
T. Mahabharai Saha, 7 C. W. N. 575, approved. 
Imamuddxn V. Litadhar, I. L. B. 14 All. 524; 
Weldon V, Neal, 19 Q. B. B. 394; Manni Kasaun- 
dhan V, Croolce, I, L, B. 2 All. 290, referred to. 
A sebait, who is obliged to pay money of Ms own 
for tho benefit of the debxitter estate, is entitled to 
bare tbo same made good out of tbo estate, Peaex 
Mohan Mgeeejef. v. Haeendea NATHMcKEEaES 
(1905) .... 1. L. B. 82 Calc. 582 

S.C.8 C.-W.3S-,421 

Appeal — Bstoppel — Procedure. — Held, 

that when a suit has been dismissed against one of 
two defendants by the Court of first instance and tho 
defeated plaintiff 1ms not appealed against tlmt part 
of tlie decree, tho addition of flie defendant, against 
whom the suit has been dismissed, to tho array of 
parties does not empower the appellate Court to pass 
against him a decree, which the Court of first instance 
declined to pass, and in the decision of which Court 
tho plaintiff chose to acquiesce. Banjxt Siny v. Sheo 
Prasad Bam, X. L. B. 2 All. 487, and Atma Bam 
T. Balkishen, L. L. B. 5 All. 266, followed. Bup 
Jan Bibee v. Abdul Kader Bhuyan, S 0, W. N. 
496, dissented from. PaezAnd Ali Khan v. Bisjm- 
I.AS Begah (1905) . . 1. D. B. 27 AH. 23 
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PAETIES— oonefmliii 

Partw*— 3foW^«j» •ati— TVaa^cr ^ 

trofttly Act (IV cf ISSiJit 6J.— Part fl-iroera of 
% mortgaecd ^Top«rt7> «bo dul not Ui0 

isilentare of mortgage u<2 dui not rceeira Qn taaatj 
and irero not mtomtod in tb« of reduaptuiit 

aw not neceasaiy partita to a roit to esfoKoOM 
roorteage. llo-« iloima Gbos* t PiSTtn NifH 
Gbo9b(1KiS} > • 1>Ij S.33Catc 740 

PAHTITIOIT. 

Set Crrn. PBoc»nir«» Coo* 

Set niiaur Liw 
Bet JcaUBiCTiot 
Saa'LETTBBi Pillxt 
Su PasTiza 

ParUiiait, tmi af ml— 

ta It JlMai—SxsiH tf fttatn \eliinf 
tinporarg or jaahjfid Mfwaat— Parbhoa abooid 
not bo afbvbt, vbea tba intonat* of one «r man of 
tlie ptnoBi o«mng tnteretts m (1 m prooMf Co b« 
partitvaoi la of a taniponrr aail qoaluStd cbontttov 
and when tliere lu; ^ tppKbtuion that tb« diTtnon 
fSectedtts; not bare an endanbg tSeeb ^ aaoia 
ran laaao, abieb vu b; ita Unna to boeotna noil 
TOid on defantt of pajnant of (bwa loatatsirotooftba 
mtiaran nai, a* alao upon aluoaCioa bp tba •oia* 
raniar, wu not neb a ponaBont ot traoaterablo 
uUtHt aa (TOQtd «Btiu« that asp ditinoa tW wgbt 
ba effected woaU be of endanng effect Btn> 
BcBau ifntfn «• Lixa Sioat a90S) 

ec.‘»;K,d»9 


PABTmOIf B0IT. 

Set Cira PsocBDimt Cooe 

Bet ExrcTtiio^ 

S« PasTino^. 

PARTNimSHIP, 

Set Lmianos Aci. 

e C. W.!?. 537 
5ea MrtHf aaiorsxzi* 8C. ^.If. 493 


PAHTJTPlBaHIP PPOPEHTT. 


TaTlnertKp properlv, di«p«(« rtUtna 

it Ht tunegfmeel ef—Cnmt*ot ProeeAtre Cede 
(AH Ve/l'-OSJ. t US-Pte^eeeae, at maaag.ag 
partaer.— A dupnle between partneriel^iDgexcla- 
aire potecuioo of the pMtaenbip property » mana 
cmiiontsldethepumewof a US of tha Cmotnal 
ftorttfare Cadt Rijtsx Kauiw aaots a BausaK 
Baii(l903) . . . l.L.R.33Cale 249 



PA0PEE. 

— -— Cml Trocfinrt Coil (Act SIV if 

lSS2).ti S73,4l2—S*tt—Witlira’Dol of a teiC 
ectfA ftrmieeio* ta Irvej fret\ t*d~Ta»Ure «a 
fie a*et—Aii*ietat\aa~Ca»Tlfeu, poy»e»< of 
—tPberes pauper plaintiff witbomri a mt tFith 
pemiMion tnbrisgafr^ asitba iiliabla to pay to 
tba Oorrrsmrnt tba Court few, wbicb would hare 
b^patdbj bim.lfbe badnot b^n permitted to ana 
aa a pauper Tbaerordi“lf the plaintiff faiU in 
the amt" la a. 412 of tbe Ciril Procedure Coda {Act 
dClV of 1802) appl/ to tba withdraw^ of a nit 
nsdrr tba proelamsa of a. 873 ot tbe Code Secbx 
T am Of SiatB t KasaTaa Baisassawa (1901) 

l.l..R.2e Bom. 102 


PEDIGBEE. 

Set ETtszscE. 


PENAIi CODE (AC?r XDV OP 1660) 

— aa.21>16l— Clerbte a Soi-Itfsietrar 

—Itleaal atal>fieal>o»—Sis>ilrot\tn Act (IZZ of 
1S77) tt e to U, €9 Bi—B clerk appoioted by a 
Sob*Regatrir, tad paid oat of an allowaoce girra to 
tbeSsb'Hrgielrar lenot a ‘'pnbbeaerrast” iritbui 
the nteaeisg ot • 81 ot tba Penal Code ButSWin 
Saaua £Mmc>s(190i) 

L tr P. 32 Cale. 634 


. ■ B 69'-5<yl<^frira(ed(^aee4^ho(i» 
—Aafeat tf rtgZI ^Iba view Ibat a Mma iImou 
not eierclaa bit right of laU-drfenca ii by running 
away be cu aroid injary frota bo attadanC, pUcei a 
greater wetrn'lioo on iberigbto^rivatedefencaof 
tba body than tbe law regsiret. Tbeaxtenttowblcb 
tba eierciaa of tba ngbt wiU be jnatified wtU depend 
not on tba actual danger, bnt on whether there waa 
reaacNubfa apprrhentiaii ot tach dsager AZtgaia 
EonaurtTaa a. Eurznon (190i>> 

DD.It. 28 Stall. 454 


,gg 99,147— Prisoftife/eMe.riydfo/— . 

PoJiee efttr eteevliifellegat edtr of Jlaguiralt 
— JUacimeaf oj oroft—Crtioltal Proetdart Code 
(.dcf V of 1999J,t 145— Altbongb an order totbe 
PolKeparponingtobaniadaoiidert ItSoftbaC^a 
of Crunlnal Pcownre, directing them to take charge 
nfaomeeroplnditpale may not be atrictly legal, yet 
when in exeentwn of aneb order tbe police went to tbe 
■pot wbera tbe crop wat itored and after annooneing 
ibeoiderinspiypropoHdtognatdU fefd that the 
aoemed In aeixiogtefnal men of tbe police party and 
Cartying them off into condnementbad esceraed tbeir 
right of pnrate defesor Siee Cioeedirfr, 
Enperor. 6 C, IF. 2t 6S0, tt 1 L B 29 Cole 
417 1 Qaeea-Bnpreie t J’agindra Aati Afaieriee, 
J Z. £. SiCalc SiOiAJiar 2/iJdty r Tie 
Saprett.SC IT. Jf S9I, Cma Ciaroa Sieyh t 
W e Xiao-BiBperor, 6 C JT, JT. J54, referred to 
Baou. hUBTo « EurzBon (1905) 

6 C. W. 27. 126 
— . . — .88.114,189,466— Balee decfaratioa— . 
Stgiiinr^ Mahamedan marrioyee >f inod or 



( £77 ) 


DIGEST OP CASES. • 
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tENAI. CODE (ACT XIiV OP I860)— 

continued. 


PEDTAE CODE (ACTSXV OP 1860,- 

eoniinued. 


authorised to tahe evidence — Forgery of pnhUo 
register — dhetment — J’ury — Misdirection. — Where 
oae Xhy persoaating P before thoSIahomedau EegiB- 
tmr of Marriages, obtained the registration, of P’s 
divorce from his vrife, and the appellant identified X 
as P before the Registrar ; Meld, that the appellant 
was not guilty of an offence nnder s. 199 of the Penal 
Code, inasmuch as the Registrar was not bound or 
authorised by law to receive his statement in evidence. 
But whether he was guilty of an offence nnder s. 
of the Penal Code would depend chiefly on whether ho 
knew that X was not P or had no knowledge whether 
he was P or not. Paid, that the Judge had fairly 
jjut the evidence on this point to the jury. Yasis 
Sheikh (akoijha) v. Ehpebob (1995). 

8 C, W. 3Sf. 68 


s. 161. 


See IXIiEGAK Geatikicatiok. 

9 C. W. ISr. 282 

a. 161 — I>ema»d of dtisluri hy Civil 

Court peon. — A demand of dusittri hy a Civil 
Court peon from the plaintiff, as a motive or reward 
for serving the summonses on his witnesses without 
an identifier, amonnts to an attempt to obtain an 
illegal gratification within s. 161 of the Penol Code. 
Fmpress of India v. JBaldeo Sahai, 1. L. S. 2 
All. 2d3, followed. Queeu-Fmpress v. HamaJclca, 
I. L. F, 8 Mad. 5, distinguished. Ratan -Mo.vi Dek 
V. EaiEBaoE . . 1. L. B. 82 Calc. 282 

s.c. 9 C, W. isr. 647 

— — S. 170 — Personating a public servant 

— Definition. — Deld, that to constitute the offence 
provided for by s. 170 of the Penal Code it is not 
necessary that the act done or attempted to be done 
should be such an act as might legally bo done by the 
public serv.ant personated. Queen Empress v. 
Wazir Jan, I. L. P. tO All. 58, referred to. 
Ehpeeoe V, Aaiz-to-dis (1905). 

I. D. E, 27 AIL 284 

S. X82. 

See Cbimikaii PnooEDimE Code, s. 317. 

8 C. W. W. 597 


B. 182 — Criminal Procedure Code 

(Act Y of 1828), SS.154, 162 — False information to 
a Yillage Magistrate.— An TiUeacB under s. 183 of 
ao Penal Code is committed by a person giving false 
information to a village Magistrate charging 
another with having committed on offence. Where 
such information is given with the view of its being 
passed on to the Station-house Officer, who, on receiv- 
ing the information, takes a complaint in writing, 
from sneh informant, the complaint is one taken under 
s. 164 and not under s. 162 of the Criminal Procedure 
Code. The Queen v. Perriannan and The Queen 
V. Faraina, I. L. E. 4 Mad. 241, distinguished. 
EhPEBOE C. JoEKAXAGADPA VENKATRATCOmr 

(1903) . . . I. D, E. 28 Mad. 665 

ss. 182, 211. 

See Sax'ctiok roB PBOSEOtrxioir. 

0 a W. N. 180 


—————8. 183 — Attachment — Warrant not in 
the possession of the atnin at the time of mahing 
the attachment — Lawful anthoritg. — It is the inten- 
tion of the law that, when a public servant ntteebes 
property under a warrant in execution of a decree, 
he must have the warrant with him, otherwise the 
taking of the property is not lawful. Empress of 
India V. Amar Math, I. L, 11. a All. 3ll, referr^ 
to. Empekob V. Ganeshi Lax (1905). 

I. Is. E, 27 All. 258 

S. 184 — Agra Tenancy Act (II of 

1201), s. 184 — Distraint — Sale adjourned owiny 
to absence of bidders — Obstruction to sale on 
adjourned date. — The law ns kid down iu Chapter 
IX of the Agra Tenancy Act, 1‘J 01, does not author- 
ise the adjournment of a sale of distrained pro- 
perty owing to the absence of bidders. Hence whore 
for this reason an amin adjourned a sale and fixed 
a fresh date, and ohstrnctiou was offered te tho 
sale so adjourned, it was held that 6ic persons so 
obstructing tho sale could not be convicted nnder 
s. l84 of the Penal Code. Estpehoe v. Taba Singh 
(1905) .... I. L. K, 27 AH. 480 

^S. 186 — Xorthern India Canal and 

Drainaye Act, Till of 1873, ss. 45 and 47 
— Mode of collection of canal dues — Distraint. 
— Where under a written order signed hy a Tabsildar 
tho Naib Nazir was directed to realize certain caunl 
dues, and he, on attempting to do so hy attachment 
and sale of the defaulter's property, was resisted by 
tho owners of tho property, it was Arid tliat tho 
conviction of tho persons offering resistance under 
s. JSC of tho Penal Code was good. Tho Tahsildar’s 
order, though not of a form.al nature, wass nfficienfc 
evidence that the Naib Nazir wns'acting as a public 
servant in the discharge of liis duty. Meld also, 
that the appointment of lamhardars docs not pre- 
clude tho Revenue authorities, if they think fit, 
from realizing canal dues from tho persons, by wliom 
the dues nro actnally payable. Queen-Empress v. 
Toomalai Vdayan, 1. L. if. 21 Mad. 296, referred 
to. Empebob r. Abdhxxah (1905) 

I. D, E. 27 All, 488 


_ s. 188. 

See Bbeach OF IDE PEACE. 

9 C, W. isr. 793 


_ B, 188. 

See Cbishsax PEOCEDimE Code, s. 144. 

8 C. W. 392 

. 188 — Disobedience of order — Eci- 

dense — Criminal Procedure Code (Act Y of 1893), 
s. 144. — To constitute an offence under s. 1S8 of the 
Penal Code of disobedience to an order issued under 
B. I4i of the Criminal Procedure Code, there must be 
dejinife evidence on the record to show that such dis- 
obedience is likely to lead to a broach of the peace, 
Drojo Nath Chose v. Empress, 4 C. W. X. 926. 
EAJt Gopax Daw c. Eitpebob (1905), 

I. L. E. 82 Calo. 793 
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y -pwAT. CODE (ACT 32.V OF 1880)- 1 PEUAl, CODE (ACT SLV OF ISBO)— 

cflu/misj I 


.. . es lei, 103,cl.(3)— MAr j 

Z«*rf Sfjitlni‘ 0 * J‘i(Sei'^al Aet VIZ aj ISTtJ, , 
It SS,S3, S4 — Wilniitf’‘i<»iti '« tfaltlnl\” t» 
tvei -Cr»t»i»»/ Trseiiin Cedi fJtl T' 

p/lisy,! Zlie—SeiAiOMtaprotinlt—Jn^ i>t*- 
c(«dis? leld ^TsSab'D<;>i3t)' uilfctcr nn^rr m. S2 
tei cd t}se Land Drgutnhoti Art B vritsns u 
" bouad to rtte tlie tnitli ” intJuo tti* Tacsiua; ot 
> 19X ot tbc Ic&alCodtaadaprriosjKbQmadaBlUM 
ttatomeat before the Sub-Dopatj CoUeetor, wnld be 
ngU'e«;ficTK:led.nii6CTtlielatterf»ito?f lQ3oftbe 
Peaal Code, eren it theprofeediBgirM not b jadieul 
^-oceeliss mthui tbe nouiiii? ot that aertion. Qa«e« 
— WTiethee the Snh Depnte CoUeetor itaa b *<00011"’ 
vithiQ the tceaEing c! a 19o of the Code of Cruoutot 
Pweednre, Bnd the proeeedjig at*a b “ }odiciBl pnv 
ceetLsg’" eithm the Dnmni* of t 193 of the Feoat 
Code nixisihs Onu r Exmos (1905) 

SC W. Zr.883 

^b. 183 . 

feeCanrrtix Fsoctnnz Coor, 11 133. 

342.493 9 aW.jr.«83 


5(*CBnii9ti. Psomni Coi-t,« 19S 
9 C N 821 
, a. 193— Oitiej/af«« <rid/err— Depo* 

iifiox^ •eitieie ifet Kikieh at<i/aivo< e/^e. 
firs land eet liiia <■ aeaerr rt^iind !)/«»— 
Ceirietioe— PeeerfaieotiJ'fyo/— Aoeeeooneted 

o! girag ftlM erldeace ut b jodiciBl preceeding 
It Be* proetd that BfUt hi* evidence bed bera 
ttcotdol.hi* d«voeitian, upon nbieh the otti^iuneiui 
o(|xt}WTerer«hiW(l, ««i md ern to bon b) th* 
Court clerk, to B (face «hrre setthnthe Jodgeftor 
TBkUiirerepmciit iTefAthat the rnsnetMo could 
not be •cstoined. Dw depoeitios ttpoa irhicb the 
praaeratoo wu boMd not beisg ptoperl^ (slen in 
scootdaaee K-ith lair, ehoold net hare beea Bdioitted 
laendwe EairaTeni KiTSav Cflarry r. Eb 

iKsox (1,.05) D Ii B. »8 Mad. SOS 


Code, « 52, f7d«-An Aeiistaut Cotfector laiucd 
cramote for the Brreat of certaiu witncuee, for 
«hoee attendance euiBrDinisce had been leeued, but 
trho had not appeared is obedience thereto Tbe 
•enrtog oifierr bad sot bees able to effect per 
aerrice of the nmisioosee, bst bad aSied ecpiet to U>e 
boij*ej Di tbe perton* to be lerTed. The Court pre- 
Ttosato iMUisg -namnte AAnot ennipW wiBi the 
proTii.os) ot a. 92 of the Code of Cirtl Fmedore, 
thongh it vat appairatl j ot opmm that there bad 
been due terrice ot the dunroosaes. Tbe ofBttn 
thargod vith the execution ot tbe vanant* anveted 
one of tbe mtaeisee, but tbej were attached by JT 
and othere and the nan th^ bad arrested 
rescued. A vu coneicfcd nnder w 223D aad 
of tie renal Code. JTefrf that. e»ea if a 
wa»ae‘appiualle theconriction under a.SSS ot ^ 
Cede was perfwtly tact Jed, EstrESoS « ^a■ 
*4ni«Bwa* 0005) . . DI..H.a7A114m 


~ — S9. S32 a&d 23&— feoreh^ pristiHi 

oj mpteUd fOiaere— Frjrfeace— Fm/ee»f«o*. iitg 
of, to tromiie pfWnt prliiol alitorti. — 7he fact 
that the proaroutioD bdiered that aesne pereona, who 
«erept«»eutBtaaea«b,had fonned an opinion sn 
facoorahU to the prosccotioa story rrjrardmg- it, is no 
reason why those persoui should not be call^ by the 
proeeouUcs, masnineb as what th(»e persons wonld he 
required to state in their dwisitions was "what they 
fApserred and not what they tWght. The prosecuhon 
ieln duty hound to call the persons, who were present, 
Bulesa they were of cpinloo that those persons would 
mlerepresest facta and would misstate what happened. 
Mr-triSoait* £MnU)B(1905) 

0 C, vr. IT. 433 

B.S04A. 

Sii KinwaT Coxiam^. 

9 a. "W. K. 78 


ea. Sei, S63, 

See Kiti«arr»a reoic DAtcm Gras 

wutsirip . . 0 C. TT. IT. 444 

8- 879— rlt/l—CIom qf <.«J-A«a<f 

jf/ee— Jeri/diriie* o/ Criwiaal Ce«r<->SerMaf> 
all eomsilfed by, af oioitir’i liddiay— Gsiffy 
kBoafedye. yreef e/— ffiy* Ce«rf~ JanedietiaB 
sa eeneioe— Fiadiey offset tjlertr Cesrt, safer* 
fereaee w<<l— Although, as a rule, tbs findisgs ol 
fact ot the lower irfbunal ar* accepted hy the Bigh 
Court IS rmwon c*sea, there are exeeptiosa we 
Dust be eareful to see tl^t the cnminal law la not pnt 
iniMAioiiwithaci«wtt>Batstaec«>B the ptoeecaHos 
ot aetcii claiuk The Cnmnal Coarts ebould not cos* 
cut of thrft any jicTaon, who asserts a claim of right, 
Snlesa it u in a poeition to say that that claim H a 
mero pretesca A tervant sboaM sot be held gudty 
of tbooffeoceof tbefit when wbathedid sras at hiis 
nsster's bidding, snleu it thoohl hare been shown 
that he participated in his siacter'e haowledge of the 
dishonest natore of tbe acts. There most he eome 
eridesre before the Conrt frem which toch knowledge 
' Ol the part of the aerrant can ho inferred. Dasi 
I BirciBaijr EiQ»o* (luOS) 9 C.W.K 974 


B. ST!) — TSe/t— D«sJo*st{ toliey— 

BofAJUi efain iiyawaersiip ig acemiei orei" pro* 
psHy SB pofseisieB of ikird porfy— Cispetrif 
owwertlip of land - iemtMo ts»oianig lah* 
If A«rri«« ailkirtitt^^Pramfi of Ctou Cnrtt 
todfnit geesttoe of oeotrtktp htinem Oereni- 
wiimI o»i priesli p/reesr— The petitioner was 
eoanctedet theft of certain hashoos, which he said 
he cut on bis own patUland. but which the preorea- 
boB alleged be cut on Gorernisent poramhokeUnd 
adyacont to hii own. FrWr to hia conriction. dis* 
pBtci bad ansen between lbs Berenue anthonties 
and tha petitioner regarding tbo ownership ot the 
land. The petitionei contended that he ^ad Jldi 
beliercd tha bamhaoo tohe his property at the fame be 
ent and rem red tbem. The Uagistnte, finding 
that the Bevenue authorities bad taken possession 
of the land at tbs time the btmb lOf sren remored, 
con-ncti’dtlie pctituiner Slid, that thecourktioa 



( 281 ) 


DIGEST OP CASES, 
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PENAL COEE (ACT XLV OP. 1880)— 
cOnttitiicdf 

was wrong:. The questions to bo consicleral were, (1) 
-whether tho baniboos did in fact belong to the 
petitioner or to Government j (2) whether, if they 
did not. belong to the petitioner, he bond Jide beliorcd 
they did. It is tho province of the Civil Courts to 
decide questions of ownership of l.and between Gov- 
ernment ond private parties, and if tho Ecveauo 
authorities take summary possession of land ns in the 
present ea.se, they hccomo mere tresjmssors and there 
is nothing dishonest in tlio owncr^taking possession 
of his own property. Aio.vnASA.W3ti i’LTAif v. 
E3U?EBon (1905) , , I. L, B. 28 PTad, 304 

— ; 8, 405— Crfmtnai breanh of trust — 

Dejimiion . — A clerk in a rccord-rOom made over a 
document forming part of a record in his custody to 
a person, who was entitled to tho document, but wbo 
would otherwiso have laid to present an application 
on stamped paper in order to secure its return in a 
legal manner. JJeld, that tho clerk was under tho 
above circumstances rightly convicted under s. 409 
of tho offence of criminal breach of trust by a public 
servant. EsirrjsoB r. Oanoa. Tbasab (1205). 

L L. B. 27 AU. 260 

8.403 — Criminal breach of trust — 

“ JPropert^ ” — Cancelled deques. — Held, that a 
cancelled cheque falls within tho meaning of tho 
term "property”' os used ins. 405 of tho Ponal 
Code, even if it is worth no more than tho value of 
tho paper upon which it is written. In tho matter 
of a conviction for criminal breach ofl trust tho 
question of tho value of 'tho property in respect of 
which tho breach of Arust is committed is, except so 
far as 8. 95 of tho Codo is concerned, quite im- 
material. Bsimbob «. Mavla Bakhsii (1905). 

I, L. E. 27 AU. 28 

-8.409, 

Sea CniAaSAB PilOCEDBEB CODK. 

I, L. E. 27 All, 60 

8, 416, 


PENAL CODE {ACT XLV OE 1880)— 
continued. 

BS. 415, 417, 611 — Attempt to cheat — 

Coolie reernitinp — Attempt tinier s. oil. — The ac- 
cused, a coolie recruiter, induced the complainant to 
come to a coolio depOt and promising him domestio 
service entered his name in the hooks of the depdt and 
vvrotc a letter to a coolio contractor in Calcutta offer- 
ing the complainant ns a coolio ; on tho same day tho 
accused persuaded tho complainant to go to tho 
railway station to fetch a parcel and tliere the accused 
bought a railway ticket for Calcutta for the com- 
plainant and tried to get him to enter tho train, hat 
tho complainant refused to go. Tho object of tho 
accused was to get tho complainant to go to Calcutta 
that ho might bo sent from there to Assam ns a tea 
garden coolie. Held, that tho acts of the accused - 
amounted to an attempt to cheat and therefore tho 
conviction under ss. 417 and 611 of tho Penal Coda 
was right. KisnoBi Lab Ckatxebji ®. Esipeeob 

(1905) 9 C. W, N. 764 

83. 415, 419 — Cheating by persona- 
tion — Personation — .llfiiors. — On an application by 
tho kuria of a joint Hindu family, in his represen- 
tative character, to withdraw certain surplus sale- 
proceeds standing to their credit in the Treasury, the 
Collector directed him either to file a power of 
attorney or to enuso all the other members to 
appear and admit his authority to sign on their be- 
half. They all appeared in person hoforo tho 
shcristadnr, o.vc'cpt two minors, who were per- 
sonated by other persons, and signed receipts for the 
money and caused tlio personators to sign in tho 
names of the minors. Thereupon tho Collector, after 
inspecting tho signatures, issued a bill in their - 
favour for the amount due, which they withdrew. 
Held, that upon tho facts the offence of cheating was 
not mado oat. Peg. v. Longhursf, unrepovted. 

In re Loothy Benin, 1 1 If', if. Or. 24, referred to. 
Babobasi Rai 0. Esipebob (1905). 

. I. L. K. 32 Calc. 775 

e.e. 9 C. W. N, 807 


See CHEATiKa . .9 0. W, N. 941 

8. 415 — Deception — False representa- 
tion— Conduct.— lo constitulc tho offence of cheat- 
ing under a. 41 5 of tho Penal Code, it is not necessary 
that tho deception should ho by express words, hut it 
m.ay ho by conduct, or implied iu tho nitnre of the 
transaction itself. Queen v. Sheodiirshun Dass, 3 
All. Ht 0. 17, i-cicrrcd to KnoiiA Box c. Baketa 
N8>-»aKI( 1905) . , X, D B. 32 Calc. 041 

B.c, 9 C. W. N, 1008 

. — y— S. 415 — Cheating — Definition — Sale 

of immoveable propertg loithout mentioning in- 
cumbranoes.—’Ihe vendor of imraoveahlo property 
cannot bo convicted of cheating because ho omits to 
■mention that there is an incnmhrancol on the pro- 
perty, nnless it is shown either that ho was asked by 
' tho vendee" whether tho property was incumbered 
and said it was not, or that ho sold tho property on 
tho representation that it was nninoumhored. Hors- 
fall T. Thomas, 31 L. J. Sx. 322, referred to, 
Empbeoe V . Biehau Das (1906). 

. - . . I. L.E. 27 All. 681. 


ss. 417, 420 — Cheating — Definition — 

Pre-emption — Failure to disclose existence of 
mortgage subsegucat to purchase. — The vendee 
defendant iu a suit for pro-emptioa compromised tho 
suit, tho plaiutiff agreeing to pay a certain sum in 
cash and to discharge certain incumbrances on the 
property in suit. It was subsequently discovered 
that tho vendee had. .after his purchase but before 
suit, mortgaged tho property, which was the subject 
of tho suit for pre-emption. Held, that the vendee 
could not, on account merely of liis omission to 
disclose the e.ristcuco of this subsequent mortgage, he 
held guilty of tho offence of cheating. Gesdan 
Lae V . Abotje Aziz Khak (1905). 

I. L. E. 27 All, 382 


— s. 420, 

See Chaege, amiitiok to ob ameea- 
TIOB OP . . , 9C,T5r.N.22 


s. 420 — Addition to or alteration of 

subject-matter of indictment— Cheating-Pro- 
pgy/y— Money— Criminal Procedure Code (Act V 
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prNAIi CODE (ACT XLV OS’ 1580)— 
eonlituti 

cnsOSJ.ii S2S 2^— TlifSeMioMCouitisBOt* 
Coort olenpaai Jarndiftien, MidthongU n*iti will 
brgcpoven lot smeodiBg and adding to claTgaa can 
(!<i}f<}at9 nith riUrfsefioibfa}iOfidi»i» of 

the proeccntion and eomiDittal andnatwithr^ardto 
Batter not cowed hr Jlie indjctinent Tbe atcnsed 
vraa pnt npon bia trul belore the Eesaion* Court ob 
chu^r under ee 471 and |hf tf tha Penal Code 
Upon motion to tie UighConit it irat held that a 
prerions aeqaitlal core^ lb» charge coder a. i71> 
and that tie accnecd could he triad onlj gnder a 
tPhea tie care came to trial the &Mione Judge 
amended thecbarge toonecBdera —Urli, that 
the Jadgehad foil pou-er cader tbaUw to amend the 
charge, and thst the High Conrt did not intend to 
fetter hu diicretioo Tl» n-ord *• property " in * 420 
of the PenalCode inelodee money uni'TDBa Liu 
IfKinnirr Ejrrreos /lOOo) 

LIaIl.32Cale 32 

S. 43A^Doeadery utarLa Jlred ty 

autXoril} 9/p*il'C stftanl — ^/a<(>o»— Cnaifaat 
Proeedaee toiJe, « fJo —A Jlagutrate maVlag an 
order nnder a 143 haa no anlhorily to eaoae the | 
pnpertyi ahicli If th« fuh}<ot of a dupute t heir to | 
oceaiion a breach of the peace to be demarcated by | 
houndaiy piUart, tod eaoie<inently> if hedoeieo.a | 

K BGntreylngorretDoring foch boundary pi brt 
: liable to conrictwa under e 4M of tie Penal i 
Code PvrnoB r Bm^atB (190S) 

LUll.STAU.SOO 

— Oenyafioa hrereiiadarf of Deere 10 (y deerar 
*i tetani—X tcaint of rillagn .5*, eho ovned a 
heuee there, bnt nar temporarily reeiding la a neigb 
boenogcillege died eodon Litdeelb toe aaiadare 
ot 8 tooh pocretiioo of the bouie in S, adrtreely to 
the tenaat < iralorr, allegisg that they acre ealitled 
to It JTefrf, that the action ot the tamindare eonld 
cot be tihen at amaaatiBg to cnisiDal treepaw 
«ithln tbe monuig of e 441 of the Venal Code 
Jeiyerw r Jatgt Singb 7 Z Jf 2® Mi fW. 
referred ta EvrzeoB r Balm (liOG) 

L U H. 27 AU 299 
- .1 89.465, 471 — Tarperj oai or 

ptmita a fatitd doexaeif ~ In order to obtain 
admirrion to the Matriculation HxamiDatmn of tin 
Madraa CaiTenitj ae a pnrate candidate, r* waa 
required to ptodnee to Ibo Begutrer a certificate 
eigccd by the beadmaater of arecognixedbighfcbool 
thatbe vu otgood diaracter and had a’tamed bii 
twestleth year Ufahneated the hcadmaater'i eigna 
tore to eueh a cerhficate and forwarded St to the 
Bcgiatrar Stl3 ^SrcBaBium Attib and 
DarlEB, JJ diascntmol that U ^ar gnilty of forgery 
Per Sre Asnou) Warn CJ— The offenco of 
forgery la coniplets If a document falee in fieh la 
made with intent to commit a fraud, although it 
may not hare been made with aoy one of the other 
intento epedSed In e. 463 It war not neceieary 
ba^big regard to the wording rt a. 24 that the acena. 
M abouid Ure intended to canea both wrongful gam 
to oimielf and wrongful laea to tha UniTcraity 


PgITALj50DE<ACT SLV OP I860}— 

Both tntcntionA howerer, were preaent in tMa caac 
Uoreorer, the falie ^umeut tu been made with 
Intent tnaupport a "claim or title" within the 
tamoui^ of tboM irerdr aa nicJ In a 4CA A claim 
tobeadsiittcil to allnirertity examination ir a tlnim 
within the neaslng of a. 4 3 It waa more clearly 
an in (he preecnt Caae aa the accoied had a" claim'' 
to be exempted from the prodoction of an attendance 
certificate, upon aatalying certain conditiona prece- 
dent An intesdod deprirat on of property la not an 
eeaential element Of an Intimtion to defnud. Per 
Bavaor, J ^Thoae docuioiM^ which prtvecd os the 
ground that an art U not f randolrat. nnleu It oanact 
or if rotendeJ to casae loea or isjnry to aomeone, 
arou'daecm to taie too narrow a new of the moaning 
of the word "fraodalently" u card in the Code. 
The act of the accowd waa fraudnlcnt cot merely by 
reaaoa of the ^raaUge which he ictesdod to Kcore 
for himarlf by meant of hit deceit, but alao by rcaaoa 
of the iolory. which nmit Boceeaanly retail to the 
Unireiaity, and thronghit to tha pnblu., from anch 
aeba if narrpieiacil. Per hVBBtBxayra ATTtB — 
Tbt docoiMiit wtt not made franduieDtly witMn tba 
laneiag of et. 464 end 463 of IbaCodt. Depnrs* 
boo of pn^ty, actual or loteoiUi, doeensteon 
tbfate «o eaaratial elcmcot In regard to offaictt 
taBinc onder ta 463 anl 471 ot the Penal Codei 
bat toe deeepttoa muatlaTolro tame law or ritlr 
of iott to an lodindoal or to the public It ii 
oot eooagh to thowlhai the dteepban watlstenilAl 
toeccaroanadtaotaatotlisdeeeim PerDiTRi, 
—It bad Oot been auwathal theicciaol la matlog 
the docusient bi^ eilber the ioteobmn socaeaary to 
ceatbnte it a falae doeoment within the mtaaiDg of 
0 484 A mere leteBtion todrceiTedoanatbccce- 
eerily Imply ta intention to defrand or to caote 
wrongful low to one permn or » ro&gfnl gun to 
enotbcT A perron to be drfranJni must enffer eome 
bam or daioage or in]nry and there waa no endmee 
that the BepiCrar, a« repceienti&g (be Cnirernty, 
hadtuCcrcdinaoyoftbsaeteapceta The Unirertity 
bad been depnreil ot nothing and, on the other hand, 
had pro61»d by the applicahon by the a«uied. 
Jforeorer the infration of the accused waa to nbycct 
bimeclf to rsamiDatioa, which CouIJ not be dccmM a 
thing of r\}ae, jf he failed, it eadal In nothing 
ltbepewad.he became entitlAl to a certificate not 
ia ceoaeqaeoce of the false wnting. bnt on bii own 
mcnli. boriifBUB VtasaTBAyajiu » Exmon 
awo) . , . LIi.E.28Ka<i.eO 

0. 468^Xey>/tref<o>~Dieorcr--Arn 

howefsa dfomny^— Pside»ce — IVhere one X by 
peraoaabng Pbefore the Mahomedas B^iatrar of 
Utrriagei, obtained the registration of f“« diroree 
from biawifnand the appellant identified XaaP 
before the Brgiitrar JlelJ, that the appelant waa 
BotgultyofanoffeBcanndera IDQof thePmalCodr 
tnaimueb ea the Begubar waa nut bound or autboi- 
bod by law to receiro hb atatoment is oridence, 
hut whether he wet guilty ot an offence nnder a W 
of tbe Penal Code wonld depend chiefly on wbether 
ho knew that X wae not P or had no knowledge 
whether he wu J» or not Jfe/d, that the Jndg* 
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PENAL CODE (ACT XLV OF 1860)- 

corlcliidcd. 

Imd fairly put the evidence on this point to the jury. 
Yasik Seeikh (AEosDi) V. Emperor (1905), 

9 C. W. N. 60 

A— SB. 482, 486. 

See Trade Naek . 8 C. W. N. 48. 869 

B. 499, Exo. 9, ill. (a). 

Sea DeeaMation . 9 C. W. N. 195 

s. 500. 

See Def-amatiok. 

I. D. B. 32 Cole. 768 

s. 500 — Defamatory statement in the 

course of a deposition, iptien privileptd — Evi- 
dence Act (I of 1S72J, s, 132 , — Tho noeusod, 
while deposing heloro n Magistrate, ^ras ashed by the 
cross-examining pleader “ whether Kann Jiad ashed 
pardon of Haidar Ali in a pnnchaycl” aud in tho 
eonrso of his answer ho mado tho following statement, 
which was false, viz., “ Haidar Ali admitted in tho 
jmnehaget that Knna heat with a nooden shoe.” 
Held, that the kfcitemeut of the accused was defamatory 
under s. 500, Penal Code, and was not iwivilcgcd 
under s. 182, Evidence Act, ns it was a volun- 
tary statement not relevant to tho issue in tlic case in 
which he deposed and was not elicited hy the pleader 
patting Iqucstions, and further, tho accused was 
actuatS. by malicious motives against Haidar Ali. 
Haidar Axi r. adsit Hia (1905) 9 C. W. IT. 071 
8.C. I. L. B. 32 Calc. 766 

PENSIONS ACT (XXHI OF 1871). 

a. 4— “ Delating to,” construction of 

— Grant — Civil Courts — Jurisdiction. — S. 4 of tho 
Pensions Act (XXIII of 1871)," construed strictly 
ns it must he, is entirely silent ns to suits to recover 
possession of land, tho revenue of which has been 
remitted, Tho words ‘-no Civil Court shall enter- 
tain any suit relating to any pension or grant of 
money or land revenue,” oeenrring' in the section, 
cannot, without a manifest strain of words, cover a 
suit to recover tho possession of land or to obtain a 
dcclai'atioa of a right to hold land. Iho phraso 
"relating to," ns occurring in an enactment 
restriotivo of tho right to sue, mast ho coastrued 
strictly, i.‘., in favour of the right to proceed. 
Baxvasx Eamchasdra V. SrcBErARX OP State 
(1905). . , . 1. L.B. 29 Bom. 480 

PEBJUBY. 

See CBnrixAE Pbooedebe Code, ss. 133, 
842,483 . . 9 C.W.IT. 083- 

PLAINT. 

in suit by Corporation, 

CiviE Pbooedbee Code, s. 435. 

8 C. W. N. 608 


plaint — concluded. 

rejection of— Court-fee. 

- See CiTiE PaocEDTJBE Code, s, 54. 

0 a W. N. 844 

— Amendment of plaint — Specific Delief 

■4cil (I of 1877), s. 43 — Suit for declaration — 
Consequential relief — Consiruction of documents 
— Bombay Derenue Jurisdiction Act fX of 1876), 
s. 4 ,' — ^Tho plniutiifs filed a suit against the Secretary 
of State for India in Council for a declaration that 
they were entitled to hold certain lands free from 
assessment. The defendant objected that the suit was 
barred under s. 42 of tho Specific Eclief Act (I of 
1877), After tho settlement of the issues in the 
ease, tho plaintiffs applied for leave to amend the 
plaint by adding thereto a prayer for injunction 
by uuy of consequential relief. Tho lower Court 
refused to grant the prayer. Held, that tho lower 
Court should have exorcised its discretion in plaintiffs’ 
favour, although tho prayer for amendment was made 
very' late, ns it was a mere matter of form which 
could not affect tho merits of the claim or transform 
the nature of tho sait. Eaxabhai f. Seobutsbt 
OF State ran Isdia (1005). 

LL.E, 29 Bom. 18 

PLEADENGS. 

See Landioed JlSJ) Teeaxt. 

8 C. W. N. 460 

Issues. 

See Bekgai. Texas ct Act, s. 29. 

9 C. -W. N. 265 

See CoKTEAox Act ilX of 1872), s. 24. 

I, B. B. 27 All. 37, 174, 266= 

See Geakt , . 9 C. W, N. 1009 

See PnAOTicE . I, h, E. 32 Calc, 148 

Usufructuary mortyaye — Furebase of 

equity of redemption — Saif hy purchaser for 
redemption — Flea of right to pre-empt sale to 
plaintiff . — Tho plaintiffs sued as purchasers of part of 
the equity of redemption of a usufructuary mortgage 
to redeem tho mortgage and recover possession of a. 
proportionate part of the mortgaged property. 
One of the mortgagees defendants pleaded that he 
had aright of pre-emption in respect of tho sale, which 
formed tiie basis of the plaintiffs’ title and was ready 
and uUling to exercise such right. JJeW, that this 
plea could not be admitted as an answer to the- 
plaintiffs’ suit for redemption, Ajudhia Fahhsh 
Singh V. Arh Ali Khan, I, D. Ft, 7 All. 893,. 
and Fam Chand v. Durga Frasad, I. L. F. 36 
All. Cl, referred to. Idabat Khan v. Ieahi 
BAX asH (1905) . . , I. Ii. B, 27 All, 78- 

POLIOE. 

See ClEOTTMSTANTIAl EVIDEXCE. 

See CEiJiiirAii Pkocedbee Code, bs. 160,. 

202, 203. 
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POIilCB ACT (V OP 1861). 

B. 4 (2)— Cnw'Ml Froeidiire Coi*, 

t lS5-~Sa»e{\o» io prorOTf#— 
e»lt v«eif« if fi* J>ntrut MafUiraU M »c^ »J 
ir«M that th*nighC®«rt 
has no ^wet to Interfere in Tension » here a Dieinft 
llaffiitrate haa granted eanttian for •proaemtion 
under • 19a of rnmiaal Procednre Code aebng 
therein » hod of the polKO of the dalnet £»« 
terBLallr Qntn Toipnt*. I L Jt 27 Cale 453. 
disented from. EirfisOB e Sna Screa nOOS) 

I. la H. 27 All. 292 

POI.ICP OP HTStTBANCB. 

See Hisxss TsseKisc». 

FOSSPBSIOir. 

£<« Bixun Tftissieno't. 

Su CtncBU FnoCzsmi Cosr. 


5«i JraiSMCrioy 


I.i.fi.32Cftl(J.e02 


. e C W. IT 719 


See Fto»TBtt»n 

LUB 29Boia.42 

— Tiili— ITafaee ^ merely jiorieuor^ 

fiDe.— A perKa nhoso title to iinEB<}reahle ptopertT 
mU upon mer* poaseuion a competent to <KaI vitb 
■nch pKpertf a« if he irere the owaer, and ha act* 
wili be pxi as agnintt all persona other iban the 
tme owner If an>.h a poateaaor esecntet s registered 
deed at gift of tbo property, he la nh^eel to thernle 
that no one can detogsta from hie own grant 
Ooviad Frarod t ^ohaa Zal, J L S 2i All 
157, foUoared. PA«I Ctoad r Loiiie, I L H 
25 All S58 referred to PaBLWaa Siaon v Bait 
PKaEOSg (1905) . . I. XkE S7 ail 189 


POST OPPICE ACT (VI OP 1898). 

fs. 20. 81 

See OnsciSB Post CiBCi 

DI..B.3a Gale. 247 

e.13. 


POOTHGMOBS BON. 

Set3i»un . . ©C.'W.IT.SO 

See Hs»i>V tiw 1. 1.. B SO Boot. J51 
See Li»ttAii03 • 0 C. W. N. Ill 

See Slant or SrjT 9C.'W.ir.477 

POTTAH. 

Lastiosh A»B Tru-tt. 

POTTER OP ATTOEHEY. 

Set SnstacB Act. 

PBACTtCB. 


Set Eucmos E li. R. 29 Bom. 79 
See Oaovn^ or Amu 9C.W.1T.636 
See I3*0ITJ5CT . 8 C. TV. ST. SS^ 
Set InisDtcitoir X.Xj B. S2 Calo. 796 


See Ttm 


Ele.B.83 Calo, 143 


\ 


SeeSaUL CictBCocM.lIcTTHU. 

l.IbB.292laa.2U 


— — — — Sait (0 ereerfnia area ^ lead 
leiieljifaintijrit eafitfed— Co»/)i<ono/loaiiiane* 
— Cocrf no poteen to fi* luenieeuo^So Oieiff 
ehoca l> IVhora tho pUinta ined for 

rcooeery from the defendants of poasesaion hj ktot* 
aoce and dezsarcaboa at a certaui area of }ssd oni of 
the area deecnhed m the piamt, aUowing tbo defen* 
dantsto retain pouesnoii of aa nneh lasiS therront ae 
thej conld poeiblj retain coniutenQ; with it, the 
Jndgeia appeal dismisnd the rail on the gconndthat 
the plaintiff bad no eanse of action against the defen- 
dants The plaintiff preferred a aeeond appeal 
^Vbriiltbe usutanee of the Court is sought for the 
porpoe of aecertauung the hanndariee, which the 
pbwtiff btmielf IS nnabU to point oat h; reason of 


when those honadarm hare been ascertained by the 
Court 1 Jleld, following Wake v Coeyerr (1759), 
ta’ndTL.Ctraalp ITS, that “ the Court has 
no power (o 2 x tbs boundaries of legal estate^ naless 
note equity is Rpenndnced by the act of the parties 
assoEoe narbcnlsr eireomstaoce of fraud or coofu- 
sum " KiTian e Hosmsn (1005) 

I. la E. £9 Bom. 73 

Appeal— Omniaaf PrOMiare Code 

Otct reftS9-9J, e dSt—jBSfmeni of Appsffrfe 
Court, rssf/sfr n/— It isrery desirable that as Ap- 
pellate Court, wi^out goifigto the length ofwnbng 


\ 
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PRACTICE - continued. 

an elaborate judgment, should, in deciding a criminal 
appeal, notice briefly, but clearly, the objections urged 
on appeSl and how they were disposed of. Ekco'wbi 
Mtjkebjee V. EitPEEOE (1905). 

I.E,B.32 Calc. 178 

JPeiHion — Affidavit, necessity of- — HigJe 

Court Jlules 1, 3 and,4 — Ch, XII — Civil Irocedure 
Code (Act XIV of 18SSJ, ssr 17, 30, o7 and 333 — 
Cause of action — Ilainf, return of- — Jurisdiction, 
illegal exercise of. — When a petition to the High 
Court states facts, which are matters of record aud 
which arc supported by copies of the order passed by 
the Court below, such a petition need not bo sup- 
ported by an affidavit. A brought a suit for dower 
in tho Court of the Subordinate Judge of Saran al- 
leging that the marriage as well as tho divorce took 
place in that district. The defendant objecting to 
the suit on the ground that ho worked and resided 
at Calcutta, the .Subordinate Judge returned the 
plaint to bo presented in the Presidency Small Cause 
<'ourt. The District Judge, on appeal, declined to 
interfere with the order of tho ffi-st Court, Meld, 
that s. 17, cl. (a), of the Civil Procedure Code, ap- 
plied to the case j and tho order returning the plaint 
was bad in law, tho cause of action having arisen in 
tho district of Saran. Seld, further, that, inasmuch 
as tho Subordinate Judge had failed to e.rorcise a 
jurisdiction vested in him by law by refusing to 
accept the plaint, and that the District Judge erred 
in law in confirming the decision of the first Conrt, 
tho High Court had authority to interfere, under 
8.022 of tho Civil Procedure Code. Zamihan ». 
Fateh All (1905) . . 1. L. B. 32 Calo. 146 

Civil administration suit — Further 

directions — Advocate General — J)y consent, added 
its party — Right to Question validity of leyacies — 
Fsfoppel— laches — Stale demand — fVill — Khoja 
Mahomedan will — Gift to a class — Construction . — 
M, a Khoja Mahomedan, died in 1504. By his will 
and codicil ho left his property to ti-ustees upon trust, 
infer alia, to pay Ids daughter, I, a monthly sum 
during her life, and, after her death, to pay it to her 
children. ilTs residuary estate was charged in favour 
of certain charitable objects. In 1808 tho Advocate 
General commenced a suit (EOs of 18CS) for tho 
administration of M’s estate. In 1869 I died, leav- 
ing four dluklrcn survh ing her. In 187 1 o decree for 
tho administration of M’s estate was granted] to R, 
the husband of I, in another suit (370 of 1870). 
In 1873 a decree for odministration was i)assed in 
tho Advocate General’s suit (9,(2 of 1£GS). By tho 
decree tho Advocate General iias given liberty to 
join in taking tlio accounts and making tho enquiries 
directed in suit 370 of 1870. In 1899 tho Commis- 
sioner made his final report in suit 370 of 1870, to 
which, however, exceptions xvero filed. In 1902 the 
case came before Teabji, J., for further directions. 
Up to this date tho validity of tha gift to I/s 
children had not heen questioned by tbo parties and 
tho Commissioner’s report was based on tho 'assump- 
tion that it was valid. The Advocate General x^as 
now by consent of tho parties joined as a co-defen- 
dant, to simplify and regularize the suit. He there- j 


PBA-OTIOE - concluded. 

upon contended that tho gift to L’s children was bad 
as transgressing the rule laid down in the Tagore 
case and claimed that the fund was applicable to tho 
charitable purposes indicated in tho residuary gift. 
The Division Court ruled that the Adx'oeato General 
was not entitled at this stage to raise tho point. 
Reid (rexersing TtAbji, J.) that the Advocate Gene- 
ral was not precluded, even at this stage, from 
questioning the validity of tho gift to Z’s children. 
AVhere the accounts actually taken and completed in 
one suit are adopted in another, the ordinary practice 
is to allow the result of those accounts and enquiries 
to he questioned in tho suit wherein they are adopted. 
A beneficiary is generally taken as sufficiently re- 
presented by his trustees; hut this does not hold 
good where the contest lies hotweoa tha henefioiaries 
themseh'es. Held, on Turthor hearing, on the con- 
struction of tho will, that such of L's children as 
ware in c.tistonce at tho deatli of tho testator xvero 
entitled to an annuity at I/s death, Abtooate 
Gesebae V. Kabhaei (1905). 

I. Ii. B, 29 Bom. 133 

PBE-EMPTIOU. 

Sse COHKT Fee3 Act, 

See Lanheobd and Tenant. 

9 C. W. U. 871 

See Mahosiedan Law. 

I. L. E. 32 Calc. 032, 988 
8 C. W. U, 828 
See OUDU Laws Act . 9 C. W. W. 129 

— — • Kre-omption — Customary laic of 

Sindus in Rehar — Claim hy a non-resident — 
Validity — Sham sale— Right of suit. — Although 
tlicre may ho a custom of pro-omptiou .amongst tho 
Hindus of Behar, it cannot bo .ax'ailed of by persons, 
who are neither natives of, nor domiciled in, tho 
district, in which the property is situate. A native 
of Balia iu tho North-Western Proxincos Cannot 
claim tho right of pre-emption in respect of pro- 
perties situate in tbo district of Chapra. Where tho 
sale is not a hond-fide one, but a ebam transaction, no 
right of pre-emption arises. Paesasxh Nath 
TEWABI V. DHAKAI OjHA AXD DEWAia.VtTNDAN 
Misseb(1905) . . .9 C.W.lSr. 874 

—Concurrent suits far pre-emption brought 

hg CO sharers having equal rights — Form of decree, 
— Where, poadiiig a suit brought by one oo-aharcr 
for pre-emption, another co-sh-arer having equal 
rights with tho first filed a similar suit for pre-emp- 
tion of tho same sale, it was Iteld that tho second 
plaintiff was entitled to a dcorco for pre-emption in 
respect of ono-lialf of tho property sold. Jai Ram 
V. Mahabir Rai, I. L. R. 7 All. 730. followed. 
Man Khan v. Mamur Khan, Weiklg Notes, 1833, 
p. B6, distinguished. Saeio Bait v. Kali Shankab 
(',905) . . 1 . I. L. E. 27 AIL 465 

TVaJii-ul-ars — Consirvclwn of docu- 
ment. — AViiero a wajib-ul-arz gave a right of pre- 
emption on transfer of a share, first, to a co-sharer, 

E 
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PEE-E3IFTIOW— 

bIw wtt »coWr*l KUtiTe then to« rotbarcrm 
tlje tiatt , and then to & co-»tiar*r la tha Mahal * for 
tl« prife offered by a »tr»a?er ’ It »»* d<W» that no 
right ol pte-emption accroad to • of » 

Bttpcrtor CU55, 'BlitB the sale w»» to » eoahaTWoI 
U2 inferior class i bat the tight only eiiao into 
etutonee nhea the «ale x»» to a tltangw Slet 
Dnlah > iacAssi'fAa/* 3 X S 2S 
refcne.1 to StlMta fiiao* T Eaiarfar Siaji, 
TTeebU holei 19M p lOi, a)^lisg6i»hed kawc; 
Brei e SanoA Bisi (iPOa} IDES? AU. 457 


Tffteripliei—Zai^lofJ feiwaf— 

TtrmaM-al feaaary, ae^auitioa Jji fttmer 
— Dserte /or klae pei>rtt‘l'» lesaaf. 

eia ttl "p ycrv»a«»»< foa<is«aac» 

ta pcitttsioa— P/oampliaa (knC ceafiefirif 

toiaji at U»a»t — Ziili‘taUe9~-Com^i 

dttetiUtal—Sii ta^i, lanilerii rij*< fo— lo a 

aat lot khat poa'tsixoa agaipat E, nbo Kt sp a 
petmaacat tcaasej It decided that B hetdaomo 
of thoUndsatyoMirml the rest as lyaradae no ler 
tht jVvaWl lod adocrea o** tnej'* ui pUintitta 
fateur foe kitt posseatoa of »aeb Unds oolt »s fl 
held n yteadar Snt aUhoogh tymbcdical praMo 
lioa of the land* decreed reu del reral to (he | tain 
tiffj S cootinoedtchold possonioa of all tie UnJ* 
la «ut for more than 12 icin. Oo hrtrti oocxsioae 
dpejng this period B uade aaerC one of title »s 
penaa&ect teust to the Lao's lel>« o< the pU otifi * 
isenti Eeld that D ACfiuired hr pretcriition a 
7 gl t to hold the laada m a rc'insocat tenaat bat 
that the mb soB la lupeet of lahich no prcsee>pti*e 
right had been made ost h* D reoatned aith tha 
isndlotd It irai t) be pmamed that attee eembi; 
Kal ^est an eras dcbteiad to thepla oliir B coo 
tiased lO hoi 1 the loods ai ou the title retuch he bad 
alreadr aaecrtod lu the suit onl lim tatioa ran trem ] 
that date eikd liot ftm the date o; dates on which B 
suhse^cotly ssado asrectioas of pcrneaeol iiU* to 
the hnoirJcdge of plauitiff a agents. A (amter may 
Bc<\ulie b) prescription the sight of a nengaoent 
tenant hj sellii^np enchbigher rght aoeersely to 
thcrasiiadar •l•yyo(aelfta « Jlaat CAaodrr J 
L S scale 6Sd Oepal » KntiM r»o T I 
It 23 Bom 3~S fietiammo SUtKali » t-Airhaya 
Sepait, I L B io Hoi £07 and Hakaroja 
Eiysndus iishwsT S>»ol.B«had»re S\to Perama 
Jf<»er ]0 3/ I A 439, referred to BaUPIl ' 
hlanuc Draoa FnotaoSiseu (IPOo) 

SC "w ir.ssa 


■— '■ -- ’ 31olioiiieio» lax— 7al4d-s.uhliihlad 
— B^ferear* to tU praeiavi filial i-omKctiM 
aeeettarv^Hhca in asserting a claim for pre^m^ 
tion nudes the lUhotnedan lair (be malcuig of (te 
(»laJ i tiliMaJ Is repaired ICisahsotulely neeeasniy 
tbat at the tune of inaLmg this demand refemee 
■bonld be made to the fact of tha iaiai^ aiamatiM 
hating been pretioasly made, and this necessity ss DM 
rsmoiei by the fact that the wllaessc* to b^ 
dnnands ore the aaine Ali4 Batam r Sathr 
A'>‘moi J X S SO Ail d^S.aod Eassah Mt 
Ckafe4arr CinaSi C3«ra Bhadra, 1 X B 17 
Cafe SiS, followed, Cioia r BKsafa SaiM, 


PEE-EMFTIOIT— ^eeWatf/d 
ITfwHo J'^a/cr. fW.p 33/, referseil to Saiiltiii 
T A£a4<^‘S“ fPeaS/y Kolet 1503, p Ii7e «a4 
Jta»do parrodTijl-ire r Oapat H'iatai', Z £■ B 
to Cafe disrenfed from MtmaBati Hcaaix 
a Bucoo 11505) . E i. 51, 27 All. ISO 

— Tte/otalio p»reia>i~~Jatolieaejt—Cinl 
Troetiaf* Cods n 551 o»d 335— Pr»r«/a taie lo 
CallaeZaf pareesace if ort/ars o/C«tif Caart 
axerciaia? y»risiie{»6» i* sasoltenry — IsCsdrs to 
debettpArtymtSUodtopreamptaMlafrotn aiarcis 
Whia rirfhtafloptiortunity topnrchaae muitbe glron 
vbA n deloits agreement to pnrehaso «i a deed 
pneo has been eotered Into with • stranger It is 
not enonjih 0> offer proi>ett.J to a jorson entitled to 
pteremyA hefore as agreaiscst to psrcliasc hna been 
eutcred l<*lc IVlicw u piifaoaacB of order* passed 
hy tha Creil^nrt In the excccssc of Josolrcscy 
Inrssdicltpo cerUjs raianse paying property of Ui 
ioa>lT«Qt rena «tld by the Collects, but Vy ypneato 
contract fod not at pnhlic aoetjon. It was keU (hat 
aecb a aal^ did not osst the pre-aicptire riglita of anch 
oetanna ** weTeothcrwisecntillM tocltiarif amp, 
Son Bafi'alii S>lalSiai»,Z Z S 13 AH Bit 
Teterndto- Eoyitu tu; t. &Avia Fstiho (VOObl 
X.ZS.S a7AU.e70 


FBESCRII’TION 

EraLlSDlCiU) A^P TltAVT 


1«EE8II>BKCT MAQIBTKATE 
See CAitnait PsocKOffSK Coot 
5f7 AurcTio* roa Paojectrfros 

X L. E. 33 Cade. 403 


TRESlOEEC^ TOWH8 BMALTj CAUSE 
COdTRTS ACT <AV OF ISSU) 

See Sitatn Cacec Catrar Fbesiomcc 

TOVF* 

PRBStfMPTtOIT. 

iS'aaCicagE.ipaKtCaastaxxa'rn, Stmx 
Mast 0 * D D E. 33 C«I2 HOT 
See nacoan 07 aioarA 

I E.B.3BC<Ltc.338 

PEirrCIFAI. AKE AOENT. 

See Ctric PBOenpea* Cons. 

ffsit foe aeeoaat—X,a,talto» Ael 

fXT e/t^J.Art, SSaadm. Sod IX— A anit 
by a principal against his agent for an acconct acid 
fit TtcuTtry of money Smn bijn flat may be 
laand due* 1» * »n>t tor raoreahle property recciTed 
by tbo a-grnt on behalf of the principal and not 
aocmnted for, and Is goTeued by Art. 39, Sob. II of 
tba laml-tatioa Act (TV of 1877/ JopeaJra Bath 
Mas T *at4 CdaCtei-yee, 8 C IP JT 113, 
tollowed. Sub Ctuirt>&a Sot t Csuresi Niseip 
Utw»y** (190S) . . I I*. E. S2 Cede. 710 
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DiaESl’ OJP CASES. 


C 294 ) 


PBINCIPAIi AWD AamPr—conUrned. 

I/iahilUff of principal — Rigid of t«il 

—Agent’s rigid to sue principal for price of goods 
piireliased,— Where the plaintiffs, as agent of tho 
dofontiants, purcliased goods for the defendants from 
■wholesale dealers, and it ■was not their ease as set out 
in the plaint that they had done so by pledging their 
own personal credit or that the pledging q£ their own 
credit was within the scope of the agency; Held, 
that they would have no canso of action against the 
defendants for the amount due to 'the ■;vhole9alo 
dealers, until they were compelled to pay tlioir 
demands. KirtTEEiTK Saha t>. Dhatia Das (1905). 

I, li, B. 82 Calo. 1146 

Sale and pitrcltase hy ihe agent on his 

oivti acconni — Wagering contracts— ■ Usage of trade 
— Commission agents — Palklsi adai system — Tender 
of evidence as to delivery at other 'caidas — Rele- 
vancy of such evidence. — The defendant, aresidentof 
tho North-West Provinces, from time to time sent 
orders to the plaintiffs in Bonihay to sell and pur- 
chase cotton on his account. Tho plaintiffs carried 
ont the defendant’s orders as they rvere received. 
Up to the dne date they had parciuised on behalf of 
the defendant 400 hales more than they had sold. It 
appeared that by reason of other contracts entered 
into with the merchants from whom they ha;! pur- 
chased on behalf of tho defendant tho plaintiffs had 
‘cancelled’ all these purchases, before tho due date. 
Tho defendant neither sent money to pay for tho 
cotton nor did he direct the plaintiffs to sell on his 
behalf. Tho plaintiffs sued the defendant describing 
themselves as commission agents for their commission 
and for the loss on 400 hales sold on defendant’s 
account. The plaintiffs were unable to show that 
they had paid any damages on account of the defen- 
dant, for failure to take delivery, to any of tho 
merchants from whom they had purchased on 
defendant’s account. The suit %ras dismissed in tho 
lower Court on tho ground that tho contracts were 
wagering contracts. In appeal tho plaintiffs con- 
tended that they were entitled as hotweon thomsoh-es 
and the defendant to treat themselves os tho princi- 
pals, on tho ground that tho business ■was conducted 
on the pahhi adat system, under wbicU no privity 
ivas established between the defendant and tho mer- 
chants to whom or from whom cotton ■was sold or 
bought on his account. Seld that, if tho plaintiffs 
were, ns their plaint stated, commission agents, and 
they were employed by tho defendant as his com- 
mission agents, and as such, under instructions and 
on account of tho defendant, entered into these pur- 
chases, they had no oauao of action. JTeld, further, 
that the usage termed the pakhi 'adat system 
involved a material departure from the ordinary rela- 
tions between a principal and his agent of which 
there was no suggestion in tho pleadings or issues, 
nor was there any evidence to prove it. The plain- 
tiffs must therefore ho held to tho case they had 
made. During the course of the hearing in the 
lower Court it appeared that at the vaida, for ■which 
contracts in question had been made, the plaintiffs 
Iwd neither given nor taken dolivery of any cotton. 
They tendered evidence to show that at other vaidas 
they had given or taken delivery of cotton and other 


PBIH-CIPAIi AWD AiASSSiT -concluded. 

goods, Tho learned Judge rejected tho evideuco as 
irrelevant to tho issue whether tho contracts 'wera 
wagering contracts. Seld, on appeal, ttot the 
evidence tendered was relevant and should hare been 
admittetl. ChakdhiiAI. SHKnAn v. Sidhehtheai 
( 1905) .... 1. 1*. B. 29 Bom. 291 

PBtVATE INTEBHATIOISrAI, LAW. 

— French citizens in British India— 

Onus —Bomieile, proof of — Post-nuptial marriage 
settlement — Immoveable property, late governing — 
Bex rei sitm — Matrimonial domicile — Code Napo- 
leon, Arts. 1401 — 1496. — One Alexandre Charriol 
married a French woman in British India sans con’ 
tract. Subsequently he executed a marriage settle* 
dealing ■;;'!& certain immoveable property in 
^^itntta settling tho same on certain trusts. The 
^’roperty was sold later on and the sale-proceeds were 
invested in certain funds. In this suit by the 
present trustees for directions for the disposition of 
tho trust fnnds, tho question ivos ■whether the deed 
was invalid and inoporativo and therefore whether 
French and not English law should govern the dis- 
posal. Held, that the onus was first on the person 
attacking the settlement to show conclusively that 
the settlor ■was a French citizen with a. French 
domicile. Neld, also on tho facts of this case, that 
tho settlor was not a IVench citizen with a French 
domicile. Seld, further, that even if tho settlor 
were of French domicile, his having married a French 
woman sons contract did not imply such a special 
contract as would take away the operation of the 
ordinary rale that lex rei sitm would govern 
immoveable property. S'Nicols v. Curlier, S Oh, 
410, dissented from. B’Nieoh v. Curlier, 1000, 
A. C. 21, explained. Story’s Conflict of Bates, s. 
InO, referred to, A. L. Bohhahd t>. D. J. A. E. 
CHABEion . . . ,9 0. W, N, S94 

PBIVY COUNCIL. 

See AvsEix, so PisrvT CoTOOrn, 

See Cmn PnoOEnnaE Code, s. 596. 

9 C. W. N. 870 

See Lextehs Patekt, s. S9, 

9 c, w. N. see 

PEOBATE. 

See Cqv&t Fees Act. 

Sec Evidence. 

SeeWxix. . . 8 C. W. N. 49, 769 

I. L. B. 29 Bom. 630 

PKOBATE AND ADMINISTEATION. 
ACT? <y OP 1881). 

See WjjiE . . 9 C, W. N. 1021 

a. 8, 

See PEOBATE . I. L, B. 82 Cole. 1082 

e, 8 — Of icbat documents granted— 

Document appointing successor to sehaitship—Wilt 
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DISKT OF CASES 
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PEOBATE AUD ABMINIBTEATIOIf 
ACT (V OS’ 1881)-coii«i«»»d 
— ^Vtere^i« mohsnt of »n «Hra «ieciited •iocntaent 
dMciiW M * bit ^orpoitiog mcrelj tQ»t>p<dDt 
tlia petitioaer sa tb# zwit teiait or latnsger /or lb# 
pnrpQM of CMTjmg cut th# tsla puaa, sjui otbw 
ntei »tid e«r«monus »ppert<tioinj to Ui«aMr«> »>tl» 
/nil potrer to mMsgc and aspcrrlie the propertu* 
UiMigiBg to the oiira J7eM. that th# docaioent 
vta not # mU tnd ecnld not he odsdtted to probate. 
CsuTuna Gosiisi ITjisi Abbium * D«iir 
OoscrQi AxiaEAsi (1905) 

L L K Sa Cftk 1082 
fcc e C W. 2f. IMl 


— SB. 4, 12, 50,88,90 
SeeMiBoiciaiSt Lit* SC W. K ©38 
— B 50 

See WlVL, Fsoof o» 0 C ^ IT 49 


e, EOWwt eaiutStTtealia» •>/ p*^ 

bote— Oniios# lojtte iiteiitory— Speeiot f>te/ioi» 
-~0«ue— ppoeedvre-— To noceaefoltj outoUtQ an 
•ppl taxton for mocation of proh*te ssdtr « CO of 
the Prebate and Adalturtratiou Act oa the eroaiul 
cf the OBunioa of sa exKQtororadouoiet'uior ta 
fib as ureetorp or teeonat, it aoet be proreO to th# 
ntiafarbon of th# Juln that the offiitsun wa# 
wilfal or vnthout Teatonaole oaoM. Mere omuaios 
to ieree a tpecial eiUtioa »<xU not by iUetl be • 
lufieient greond for rerokisg the grant, il it i* 
ehewB that the petaon, on vtum the citation ooght 
to bare been Krret), h«d knoH-leige of the epplK« 
tioa for prohatc. The enot of prorlag that w hail 
ncb^owledge rceta on the party, who allegeeiWand 
tt li net necoeary lor the party, eho tppbn for the 
levoeabon of the grant, to prore not only that no 
tpecial otation «m ecrreii on him, but also that be 
had no hnovlodge of the prxreiliogt. tVhco a 
Judge leaetieSed that a eiimoury great madeaithint 
eerrioe of tpccial c tation onglt not to bare been 
made, be cpoght net to order rerocation directly, bat 
ehonld call upon the applicant for the grant to pme 
lu eoleam form Faxx Ciusn Dae r Smunma 
Kiia Suu (ISOo) 0 C. W. If 190 


S 79— .Admtatrfretioa iond entered 

<afo ly titrtt!f~J.llegaUam by tartly ayatntt admt 
mieratn# «/ wsete oad «ie»u>aiiyefHe>(-^i,| by 
nniy oyoiaet adoi.eutra/rf* eeeiiap <e he rfie 
eJofyeJ^oje UaiiUtj reyardttyftUftteh of od 
mi»,efrotri# — ifoisfinaaiiJi/r— .CoaArnel ArtlH 
0/ 1573;. j UO-Uitocai e> of footiooiw, y.o 
roBtee-JppIicafioa to ■ eontroet tf ttrtlyibip 
onJtr odmt*ulnl\o» bond — Fint defendant vaa 
admimtratnxof her husbaod a estate PlaistiS (le. 
came one cf hcrmreticeBDdcr* 78of theFnhateaad 
AJminiftratiooAdt. Plaintiff brengbt Ihie rBita]leB<- 
ingthat first de^ndant as idniinistntni naawaetmg 
and mistoanasmg the esUte. He ascedUuit benugbt 
be discharged fram hu Mcognisane* ae a enretj me 
^anle fotere tr» Wt one on the part of the edninu 
altenuljre tie adminsatistriz 
might be direct^ blcomplete her adnunlrtmtioa et 


PBOBAUB AND ADHimeTEATIOir 
ACT (V OP 1881)—<eifr!*ded 
^ estate, and that Us eurety bond might then be 

tneated JreW.thattbeptaintiflsrajnotentitleil to 

the Tdief asked for JZtUalto. that *. 150 d tie 
laduB Contract Act dow not apply to the fpecal 
(oatnet of snretyship, which la eatwol Into by a 
laTety to an administration bond- Raj Karotm 
ifookirjti T PelPaewriPef.,! i B 29 Cole. 
fiS. not foUoweJ Bai Son* T Ciolek. Dirarda* 
VaiMtUot, I L R 19 Stm 24S. followed and 
approved, SranoT* CflSTTTc EsasMSf^ at04 
I. D. B. 28 Mad, 101 


PBOBATE DUTY, 


PEOCEDUBE. 


St* ions Tc<t«CT Act 
See Becnil 


PBOCESB 

See (^lanssL Fnocwtns Coni 


St* iijmMM 


PBOMISSOBT NOTE. 
See 


PEOPERTY. 

See CSJVJBJI Psc«UCM Cobs, si 617. 
620 

PROSECUTIOir 

See CuuoiL FaocsomE Cost. 

See SsTCTJOT 70S PSMZCTOOX 


^ PBOVXDEIiT FUNDS ACT (IX OF 
1897, AS AJUDITDED BY ACT JV OF 
2803; 

BB a (4), 4. 

- ■ Compafesry iifottt~Prottie*l Fuad 

~Cearrei«r(e«e ty a *trra»i~iiaiflfly vf fi* 
tootntwUoa* to hi alltehii ex tie eerraat e fear 
say (ie Aaitiray Csnpany’i eemce— Attorhaiest 
—CtrtlFrerrdsre rode/Acf XIT eflSSSj, i S78 
1 — The contribution, which the employ! of a Railway 
I Company makea towards tha Baila-ay Frowitut 
Fond, goremed by the pforiaione of the Proridcnt 
Fuide Act (If id 1997), ua “compnlsoey de^iS *’ 
sntbus the meaning of a. 4 of the I rOTident Fnsds 
Act (IX of 1S3T, ae amended by Act IV of 1D03) 
The depoeit does not cease to bo compnlsory, when 
tbs omploy! leares tlie aerrice of the Company, 
dace rt wu not, when made, repayable on demand, 
and was, therefore, at that tune a “ compalsory 
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PEOVIDBNa? POTIDS ACT <IX OP 1897, 
AS AMENDED BT ACT IV OP 1908) 
— concluded. 

deposit ” 3 and Lavin" once acquired tLat clmrncter 
with tile attendant consequences it continued to retain 
it. A “ compulsory deposit " of tiio above description 
does not become liable to bo attoclied under s, 208 of 
the Ch'il Procedure Code (Act XIV of 18S2), on the 
subscriber’s leaving the Company’s service. Die 
expression " compulsory deposit, " ns used in tho 
Provident Pnnds Act (IX of 1897, as amended 
by Act IV of 1903), is not merely descriptive of tho 
sum deposited, but is a term of art, wbicb by virtue 
of legislative provision includes that wbioh is not 
within its natural meaning j for, under s. 2, Ol. 4i 
of the Act, it includes “any contribution wliicb may 
have been credited in respect of, and any interest 
or increment-wbieb may have accrued on, such sub- 
scription or deposit under tho rules of the fund.” 
Veerchajtd u. B. B. k C. I. Bajxwav Compast 
( 1905) . , , I, D, E. 29 Bom. 258 

PEOVIKCIAD SMAED CAUSE CODETS 
ACT (IX OP 1887). 

See SsiAXE Cause Couets, Mopussie. 

PEOXY. 

Company — Articles of Assoeiulton — 

3Ieeting of shareholders 1 0 alter ilemoraiidum of 
Ateooiation — Validiti/ of votes given bg proxy — 
Act Sill of 1S9S. — By a poaor-of -attorney dated 
14tb October 1881, some of the sharobolders in the 
appellant Company appointed and authorized certain 
specified persons, " and all persons who at any time 
during the continuance of these powers of attorney 
may be partners in the firm of ifessrs. tVallaco & Co., 
of IJombay, however tlrnt firm may bo constituted . 

. . and in the ahsonco from Bombay ” of all tho 
said persons " then tho person or persons for tho time 
being bolding tbo procuration of the said firm and 
managing ,tho said business ’' to vote as proxy for 
them at meetings of the Company. ' Art, 65 of tho 
Articles of Association of tho Company provided that 
“ no jiorsott shall ho appointed or have authority to 
act as-^a proxy, who is not a shareholder in tho 
Company,” At meetings in May and Juno, 1902, 
tho right of proxy was exercised by a person, who had 
become a sbareboldcr in tbo Company in March, 
1889, and was manager of tho firm of Wallace & Co., 
and holding its procuration from let April, 1889, bnt 
who was neitlier a member of tbo firm nor a sbare- 
holdor in tbo-Company,»whou the powor-of -attorney 
was oxeenfed. Held, by tho Judicial Coumiittco 
(reversing the decision of tbo High Conrt) that on 
the true construction of Art. C5 tlio proxy was not 
necessarily required to bo a sliarcholdcr, when tho 
power of attorney was signed tho article was com- 
plied with by his being so qualified at the time when 
ho was called upou to act os a proxy. Meld also 
that, although tbo proxy was not expressly named in 
the power of attorney, bo was sulRoiently described 
in it for all business purposes, and tlie articles of 
associatiou required notbing more. BoiiuA'r-BtrnsrA 
Teadisq Goepoeatiok t. Dokaeji (1905). 

1, L. E, 29 Bona. 126 
Jj. E. 82 X A. 89 


PUBLIC DEMAJSDS EECOVEEY ACT 
(BENGAL ACT 1 OE 1895, 1 OE 1897). 

— Certificate-sale — Suit to partially sot 

aside sale — Maintainability. — ^Tho owner of a por- 
tion of property sold in execution of a certificate 
nnder the Public Demands Eeoovery Act cannot sue 
to have the sale set aside ns to his portion only. His 
romoly is cither to pay for seizing aside the salo 
of the whole property or to allow the salo to 
stand and pray tliat Ms co-sliarers, who were tho 
purchasers at the sale, should rcconvey his share 
to him. Bhooban Chandra Senw Batn Soondar 
Sttrmah, J. L. R. SCalc. SOO, referred to. Bide- 
siUR JnA V. SEEEisnES- Jha (1905). 

8 C. vr. N. 805 

~ ss. 8, 19, cl. (2) and 20 — Ski# to 

set aside a sale on the ground of fraud, roliethcr 
maintainable — Civil Brocednre Code (Act MIV 
of 1SS3J, ss. 844, 312 and 434 — Secretary of State, 
floficc «_pDH.— A suit to sot aside a sale under tho 
Public Demands Recovery Act, on the ground of 
fraud on tho part of tho auction-purchaser, is main- 
tainnhlo ; and neither s, 214 nor s. 312 of tho Civil 
Procedure Code is a bar to such a suit. Vmed AH 
V. Rajlal-smi Behya, 1 O. Jj. J. 538, and Barham- 
deo Marayan Singh v. Bibi Rasul Bandi, I. L. R. 
33 Calc. 691 ; 1 0. B, 3, 360, distinguished. In 
such a suit, where no relief is claimed by tho plaintiff 
on the ground of fraud against the Secretary of State 
for India, it is not necessary to servo a notice under 
s. 424 of tho Civil I’rocoduro Code upon him, as it 
would bo impossible to serve a notice fulfilling tho 
requirements of that section. Sahclzadee Shahan- 
shah Begum v. Fergmson, I. L. R. 7 Calc. 499} 
Muhammad Saddiq Ahmad y. Banna Lai, I. L, R. 
36 All. 330, referred to. RAGnuBAWB Sahai u. 
Pbooe Kotiaei awd Seoeexaby op State pob 
IWMA m Covscjn (1905), 

I. L. E. 32 Calc. 1130 

B3. 7, 10, 10, 10, 31. 

See Cebtificate. 

I. L. E. 32 Calc, 691 

PUBLIC NUISANCE. 

— — ■ Obstruction of ford by erection of 

hand — Brescripiive right of public to user of ford 
— Desuetude of right to erect bund— Use of one's 
right so as not to cnnfe obstruction or nuisance — 
Criminal Procedure Code (Act V of 1S98J, s. 183. 
— IVboro tho petitioner erected a bund in a river, tlio 
effect of which was to render it nnfonlnblo at a 
place where Bie stream liad been fordable througbont 
tlio year, except for a few days during the freshets, 
and claimed the right to do so, but it was proved that 
for a period exceeding 20 years tbo pnblic had used 
tbo ford, and Jaul norer boon so bbstruefed in cross- 
ing the river on foot or on vcbiclcs. Meld, tlmt the 
public hiid acquired a prescriptive right-of-way 
through the river and Ciat tho petitioner hod lost his 
right of erecting a iiiad by long desuetude 5 that oven 
if tho petitioner liad a subsisting right to dam the 
river by a bund, such right was subject to the marim 
jjo utere tuo el alieniim non laedas; fli&t Ms action 
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PUBLIC 

lad c«i»ri an obstmcbon. i^*^**^'* 

to tie pnllic, Tsbo wero la the Uwfal enjojiteot M a 
irsy, and tlit tie citter of the lo 

reuHjre tie obetractiOB a*** not UJegal. ZtTTJ* 

•Viwja r EsirtBOs {1803) _ _ , 

X. Ik B. 92 C&le. 630 

PUBLIC PLACE. 

Sit OevBireo . 1. !». II. 29 Bon. 360 

PUBUO POLIcr. 

Su VrsnoB ixD PrsciUKa. 

PUBLIC BEBVAKT. 

See Peau, Cod*, ss 1*0, 180, *5* 

. -. - ■- ■ C7trk iB a S«i Eeitilrt^— We^ol 
^ratijtca/tea— Peeal Cadi fAti XET" aT tSwJ, 
u Si, ISl^Et^MtraUta Aet fill af liffl ), «. 6 
U ii, tS,84—X elfjk ajippisteiby aSaVr.ejlftfM. 
and pavl oot o! in altoiraDee gieea to ttx 'SnV 
It«S\ftnT le BOt a "pnMio KTrenf within the 
tanning of e. 21 of the Peiul Code llsicwtn 
SiSJi t Ptrmoa npoS). 

, I. lu B. 32 Calc. 664 

PUBLIC 1BU8T. 


) 638. 


Sta ItiosT Of Sen. 


PUBLIC TRUST— 

I aoirf the <WU rroee-lore 0»'e *al nndrt 
1 . SS’,— ZTeW, that th* emt *■*» m«lnt»js»ble. 
SriOfocflje L«Cjn»(J0C8) .OC \7. N.e04 

PtTPITL 

St* Cmi Pionors* Cod* (Act XIV c* 
1885), •21*. 

I L.!!. 33 Calc. 103 
See tlViTmo’* . 0 C W. N. 673 


- yeajaiBiif «/ yeirfiei— Ji/i»;cie<f*r 


0. ViQ-^FtUit lrtit^SaBtlf*a pf 

fie ^dtorafe Oeierei, «elee aieeieae*. aad/r 
fie CntI reaeidere Code —A 850 et tb* Citil 
n«ee<lQN Cede coateuf Utn tlie e tutesee of a <lin«t4 
pitB<^afalUeBai%r* that tba loterreotioo of the 
AdTCcat^Oeoeral >i neceoary to decide t( •»! b; 
trbcm a eait iboald be bioognt to ntabi i<b a poblie 
Tigbt. S4/<ifar Raja * (leer Jfaitea Poe, I t, tt, 
34 Or/« 4iS, 433, irfcrrrd to. AIoTi las Bitt* v 
KBacsK Boteci* 11909) . . 0 a 'Wit. 131 

. - — - a, 630.— Seif hy ea ledtrtdeot fe 
eifobliel a eon«ok ri^ll lo • peitie rit.^ioee fmel 
— Ofler firitp* aintialtd at co-ptaipOff—Jf 
fpeitail/allt eriHx* * 30 Pf * /JS— Se 33f 
end SO, if nefaai/f trelai\at—8 339. ton- 
efnielioa^— Thcwbnli c{ a 939 of the Cml 
Pioeedan Coda cooteisplate (be enetcoce of 

S nODi^ itber than tboae perauttad to net who rea* 
affected Tb* exiatence of lucb othet penoat, or 
tbejoioderof Kino of them sa co-plalstifta dan not 
take «T*y Uie right of an indirida.l toaocoBder 
that aecboD.protiJed bif ngbta »> contnspleteij ta 
that aection, bare been infruged, Tb* CSnimc 
conunnalty of Calcntta .re Aindeil into two elaasee, 
the Piutii and the Cakalaa. Tb* rantia Inng 
exatnded from the Cbineee temple and craetery, 0r« 
of tbeiBv after ohUitun*: the aanebon of. Oie Aiboote. 
Genctal nnder a SS9 of the Cml Piocednre Cide, 
ImtiMted thiiiait for* declaxifcon Cbattbe Cespb 
eemcteTT acre pnhlic relipont and cLantaUa traeta 
w tbe benefit of the atid coitmronity and aifach,tba 
Pontia mclnding the nlaiobffi, iircre entitled to tin 
Unelu tieieof Objection waa t»lco tbit the amt, 
U fiuaed, waa not jnainUmable ai ItfeD within 


Bf tamtta tfa{{iea~-Sil 

*,** ftaal pf—Hiyiti cf pataiJari t«f»r •« — 
Ttaara <a/fr»«d<4/i ielveea /ll iartii*d<ir sad 
pafaxiar, if mb JacraafeJ -B and If were eaei the 
Btoptietnei of an 8.aanu absrs In »cb of tbe 
nehaliXoa. SS*2 and 189, the land* of nb cb wer* 
Dndlrided. Plaintiff «aa tbejiltaiifsr of B’f lalt 
abate la mehal bo. hfi$2and waa the pnrchaacr of 
tU olbcf half, which !)elia-.gtci to S The co-platatiffa 
were the pnrehaaere of tbe S anaai ehare of tee ether 
meha) bo 191, which helonpvl to If The otter 8 
•aaa* ahere of tbia nUte wa* ps'chaaed by I and P. 
Tb« defvDdanti held pitaif (a reipect of certain 
•pecifleitlaoda withla He mchil* by rirtee of fwo 
leaaatgrasMbyB an) JI We drfwdatiti’pofa*# 
wrreptiorta data to the TlaiatlS'e prfai of Ibe 
entli* 8 MUM eliare la iDChal >io S58S. The plain* 
lit bad formerly brooght a enlt la the 3{attri(’l 
OmH fet arraara of ml agaiatt the de'cBiUhti, 
which waa dumiaaed oa the gToaad that tba 
balngaytfaiifarhad beri|blct nit fet teal anisafi 
a fellow y«f>./ar Tba pneoat enit waibna^t by 
tba fla.MSff is Ihe ronrt of ibe SabordiMte dads* 
agaiBit the defe^aata for amara otmt, Ibeco* 
plamtiffa wera aildnlhecanae Jf wu in Ihebahit ot 
collecting the rmta doa in rtapect ef both eatatea 
lomlly from the defradeaca bat/asJP wrra not 
joint- ifefd, that there »m no drfed for nca- 
joinder ot [wrtiea t Crat becaioK the law dcca not 
T«<{niK that the owner of two different eatatea ilionid 
esefortbrir real* jebtly, if thereat doe to each !« 
known, and i^rondif hecaqae aa a matter of fact 
Jwid P » era fpond to bara been toUcrtiDg their 
rent* aepwralelj from the defendant*. That thengh 
the tdaiatifademaad weebaeed Oron two aepsrate 
Ica*Pi.tbapIaistiR ana not bound to hnng two Kpamte 
•iiiU, aloe* the plaiatlB waa entitled to collect tba 
entire mt doa from tba defendanta in one eatafe 
JJeBiiebtrae for the entire rent la cae<a!e, the l«o 
Aarea in tba ciUte being ondirided and the two 
lesfea aluv liild /arlAar, that the decision of 
tbe Afncatf in the former mt waa Bat ret jadieata 
1b the preaest rcit, beeasae the latter (lut aosid cot 
Wwaba^ t w g r h 'aiVta Vy Vn* VinKiUa CocA.wWh 
tried the fonacr enit. OoptflolA Ciotliy r 
ftraHad, 1 Z. S 10 Calc. 69Ti 
Spfka Zath faniak r. lu,r Ckaoltr OievUry, 

J. L. X II Cole 153/ Katlul CAaadro Z>a 
T Ihrok Jfot* Jfoadfli.I L. X S3 Calt. S7t, 
aotai and Btiyraaiaffy Ckoiciiraai r FerSta 
T X S9 Cale, 78, duticgsishcd. That the gract 
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TVTNI—concMed, 

of n pttlni lease to tlio plafntiil conW not ’operate 
in derogation of the defendants’ provionsly acquired 
xigTits as ptiinidars, ITcvcrtliolesa the zamindar had 
the power to grant away a portion of Ids remaining 
rights and to create a tennro intcmicdiate hetween 
hitnself and the defendants by granting the pidnt 
lease to the plaintiff. Tliore'forc the -plaintiit was 
entitled to demand the rent, which the defendants 
were bound to pay to their superior landlord. IIaJ- 
KtrarAn MAitrarDAn r. PnAnin CitAyDUA GAKornT 
(1805) 9 C. W. ISr. 658 

EDTNI SALE DAW BEGDLATION 
■vni OE 1819, 

See LmiTATios Act. 

PDTNI TALUK. 

See CoxTBACT Act. 

E 

BAILWAYS ACT (IX of 1800), 

B. 101 — JSndanpcrinp safelu of person^ 

—Scaili hy rash or negligent act — uor.tribulorg 
negligence— -Penal Coda (Act XLl^ of lS60J,s. 
SOiA. — ^Tlio Uengal-N'agpur Il.ailway isworhed on 
the ‘Mine clear and caution message” withont n 
system, no train being allowed to leave a station 
“ line clear " certificate in a prescribed form to the 
rftcct that tho lino is clear np to the nc\6 station. 
Tlio petitioner, tho assistant station master of 
Qomhawia Station, who was on duty and bnsy 
issuing tickets to passengers, wrote out in th.e pre- 
scribed form hook tho following conditional line clear 
message, although ho had received no message from 
Sini Station s " on arrival of 15 down passenger at 
Gomharria, lino svill ho cleared for Is’o. SO up 
goods train from Gomharria to Sini. All tho parti- 
culars required by tlio rule were not filled^ in, no 
number was entered on it, nor was the tinio of 
arriral of ttio train filled in. I ho form-book was left 
in tlie station-master's room. 'Iho guard of No. SO 
up goods train, which was waiting at Gornharria, 
•catered the station-master’s room in his absence, took 
tho imperfect certificate out of tho book, and without 
reading it nppcndcil ids signature, pa^se*! it on to tho 
•driver and gave the signal for the train to start, - all 
wllhont the know ledge of the petitioner. '1 he result 
Avas a collision between the 15 doA\m passenger train 
and the 60up gr-oils tr.vin, causing the death of several 
persons. The petiKoncr avas convicted under s. ?0-!A 
of tbo Penal Go<lo ands. lOl of the Indian Uail'vays 
Act of 1S9J and scn<cccc>l to rigorous iuiprisanmcut ; 
— ITelil, that the act of the petitioner did not in 
stsdf endanger tbo safety of other person*, and that 
tho effect eras too remote to bo aUribabaWc to such a 
cause-. S^nl Past v. The Jlapreu. fni. Rg. Cos. 
733, follow e<l. SrrAXKAK llAXKBisnx-A r. EMTnton 
(lO'dr.) .... I. L.B, 33 Calc. 73 

JBAIYAT. 

Set Brxoj.i. 'iT'nxycv Act. 


B AIYATWABI TEKUEB. 

See LnriTATiox Act. 

~ drantof bed of tidal and natigalla riccr 

o» rnigjttcari tenure— Power of Oorerninenf to de- 
termine such tenure — Limifalion Act (XT' of 1S77J, 
Sch.JI, Art, 149 — Decree in theaiferualire, legality 
q/.— Land forming tho bed of a tidal and navifir.blo 
river is the absolute property of Govemmeni IVlsero 
Qo-vernment lias for a long time been collecting rev- 
enue and special cesses from tbo occupant thcrc.Df, it 
will be presumed tis.at sucli land was granted on raiyat- 
w.ari tonuro and tbo ocenpier will bo entitled to hold 
the land so long ns he pays tho revenue; and ho can bo 
ousted only under the provisions of dfadras Act 
IluflSffl. 'Vlmro tho assignees from tho Srcrct-ary 
of State 'loin him as a co plaintiff with themselves in 
a suit, the period of limitation will not he GO years 
under Art. ddO, Sell. II of tho Limitaticn Act; saeh 
article applying only to suits bronglst on belialf of tbo 
Secretary of State, The only parties entitled to a 
decree in such a suit will bo the nssigncca .and .a decree 
in the alternative cannot be pa'sed in favour of tlio 
Secretary of State or tho assignee^, Avhen tiie right of 
the .assignees is admitted. PtrtSA.vAPr.thtT Saxeae.w 
XAA i-ntrDni r. Vitxil Tn.ttAK.rt McH.vsfua (1805). 

I. L, E. 28 Mncl. 505 

BATEABLE DISTBIBUTIOBT. 

— Civil Procedure Code (Act XIV of 

1SS2J, s. 293— Assets — First decree against three 
Judgment-debtors — Subsequent decree against only 
one of tbem.—S. 293 of the Civil Procedaw 
Co<lo (Act XIV of 1SS2) governs where the first 
decree is 8gaiu.st tbrce_ judgment-debtors and tbo 
decree, on which the petitioner relies, is against ono 
of those three. Ximlajiv, T'adia Fenlca'i, /. A li, 
13 Horn. CS3, U'.t followed. CnnOTAt.st c. X’Ar.I- 
BiiAi (1905; , . . I. L, E. 20 Bom, 528 

jRECEIYEE, 

.?fe Crvjt PnocEorttn Coon, s.=. 35I,r5S 
357, 503. 

Jtreeirer, appointment of — Pending tail 

for recovery of property , — Where sn a .stiit pciiding 
iM’fore a first Subordiit.ato Judge for recovery of 
property, an npplieatiaa has been made f-r tbo 
appointment of a Itcech'cr and gnvtsfe*!. Field, ea 
appeal that it Is inadvmbje to go iut) the merits of 
a ea.se, w hich is pending bif.ore a Court, where the 
appointment of a Itcccis-er is under e-ms’ik ration. 
Such a conrs-j is unde*irablc ats-l fends to 5 'rc|fji)go 
the case. 11.SSI Prxni’S Pass r. KAWat 3n!.,eiUas 
KAifAt D.ti= (1905) , . J. L. B. 32 Calc. 741 

— — —~Peceiver~-A ppninti ,eni of nit- Jlfieiier 

i» place rf origin tl Pecettn — CittS pepetedings 
instiitited by o.-ifti,ial Rtaelnr and prnlieg ai 

date of appoinle'ent e>f m- Jiecei-^r — Iteceetity 

fv-r maitag uer- Pereicer <s party.— Xiltra a 

Reeciter fipjx-ints'l onler t. t03 cf fir Cob' of Civil 
Pie^tarv Lnslitates eiiil pr-ees-'ling* sad is tfra 
r»pUc‘''i by aw’fler Pce'f'.'ser, it is r.-'er^ia-y th.it 
the -lew pecei'wr rb^bl be tr.t Ic a pstty to 
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EECEiViiR— 

procwiling-i Oh!(rT»Uos»ont 5 icititi 3 i>»i)d tmant' 
itincesra^Ueh* new Kecdrer «j 11 be trMi > pw 4 y 
AirxA jjniBssi r Domi Jioi>Ti»ni Bow 
. I. li K, sa Jlftd J 67 

SuUoyajjo»J3J»ff»ree (ribexf iratt »f 

Coii-i~Apf}tr^lip» jor tvci ] 4 tfe ffhrfhtj cf 
txil-J’i-actiet ~T1m coneeat oi l?je Coort to u 
■cton agsiut o Becelrerappobteil b; tbe Coitrt u 
ft eoodttioQ precedent ti) tbe rigti tt tbeturtr to 
sne, on \ cannot be rectiiie<l by ft i<ib**qaettt aptnXft 
tioa for perrousiion to contmuo the ictioo broo^bt 
wltbont sncb perm leioa I’ftUiiTBt Iiitn Oax 
cooiT e bsEnii bA'tsIU''nj;i nSOS) 

I R 33 Ca)e £570 
ee OO 17 847 


RECOBD OP KIOHT8 

£«e Sr^aiitEMsei Act S 103 

9 C. Vf. N.60t 

Xtnjai rnaneg Act CrilZ IS33J, 

«t lOZ, lOlK'l/edupatf'i eafi-y— PrteempI «« tf 
eceifoee As® reiaffed — Tbe piwtimption onJer 
I 103 oi tbe Bengel Teooncy Att (Till of 1835 ) In 
\w!vw 

the rat* of rest 5s ntbciently tebattedbr the dwreein 
ftCBstcnM suvt lifer sori're iboaisg » diftmti rete 
5 lOdcf tbe Uesjnl Tsuac) Act Uye dowan ml* 
of avKieace , jtdoMaotormiJ* tht rues of reeyadi 
oafu, nbvhftteof ^ooralopplmtiox Oa4^»KTA» 
VUUK r FxPUsKiXO Sixon fISOe) 

I L R. 82 Cnfc 836 
« e 8 C W If 610 
- Sttipal Tta9»eji A<4 

tOS«( 


»* iOi 

dieiie’i Tbepartienlir* epecifol ^ . . 

tlw &iigsl Tencaoy Act, irbeo recorded and compiled 
under e 103 , amoont bi a ‘^Becord'Cf ngbU a* 
cantemptated la Otaplrt \ of the Act ftud proceed 
lags tft&en by ft Keeenne OCbcet, ftttce mabmi; a 
record of the partienlftri nader a. 103 , loclodiag 
tliose nndn i 165 of the Act, era net tberetore tOid 
for want of lamd ction Dlarcii ifoifs Lai'n 
T Oaber Al% XAai 1 X B SO CnJr S 39 , reliftl 
upon Per pangiMB, J — Tbe d fference betn-ees 
e 103 oftbe old Actasd (bapreaest aectroni^ Ibat 
Under the femicr, tbc Bereoua Officer wu to record 
the partiealsr* epecifad In i lOS i but onler tl® 
preeivt Act * 103 frees «n applicant ib« right (o 
•elect rrbst part cnlars he may w»h to bar* recorded. 
If the applicant isLs that all or almost all porbenUn 
menticued m s lOS be recordal that woold cODstitnto 
a "Beconl of ng! ti | bat If only the particrdarf 
mentioneJlacts. (ojand (c) of e 102 be reearded, Ibey 
cot involTiag anj rights thexecord conld hardly tw 
ciJSed a ‘ Record oi rights" brrBWOxr IvasnJbr 
Acaanm Cbowsdut r Oosixni hktu Sracui 
(tSOc) . X X n, 83 Cale 0 ig 

, ee ec W.17.6W 

'EXCOVES'? 05 ' REJTTa ACT (X OT 

}S&Bf. S 

Sit Bzvoit Tislxcr Act, 


BEDEMETIOW 

^e# EMCCTJCS Df I>ICSiX 
jfe* ATobtsioz SilE 

9 C "W, N SOJ, 325 . 78 & 


EEOrSl^AR. 

- Serulralie»-^ 2 >irare 4 ~ilsi«meJa» 
Xerrfeice— lllicreone X. by penonat* 
Intr J* tbe Sratiomedan fteglstrar of 

JfarriaW obtained the Ks 5 *tt*t''in of i"i dviMee 
fromhns'*^* and llie nppclhnt identifinl A a* P 
before lb® Pcffiitinf that the appellant 

was not an cSenro under a IDD of thn 

PeDal inaamucb as tbe Ecgisinu-iruBi^ bound 
or antJio«*** '’7 5 *w toreiie bU atatenseat so 
eiklesce-s bet wbethorhe nns guilty of an offenen 
ondere i{f of llw Pinal CodeanoUdepcml chjcfly 
on srbetbrr M Anew that A* was not P or bad no 
ltio«trdge wbetlier lie ms P or not JlitJ, that the 
Jni« bad faltlf t^btbeeelienee nn tWs pouA to 
tbelarr TlSlX SQUCH (AtOXPS) C EkFISOB 

. . 6 C.W,K 00 


XS.Oiie.'fEA.TtQ'N 

Stt ItoniosGs . 1 . 1 ) R.SSRoxb, 168 
Stf ltzoi*TSir!ox icr 
1 X. R. 37 AU 807, 805, S93, 564 


BEOlS'TRATlOlf ACT OTI Oi* 19771 

-ns 8 end IT— rronVVr «/lVoB»rfy 

Jet 107—ImmntalUpropirljit^ 

X>e(l«i<i«»“Afa»i t fnyil Ib eerriee marlet inn 
—Held, the ngbt to enllKt marlet fines spoa 
ft ««<o PiMeofUndlsaVve&cBttoarjseovtefjamd 
witbrn th» pnniew of a 8 of tb» Beeutratioa 
Act 1877 A lease therefor^ of inch right for a 
period ot 5 ha 2 ) OM year mast b« mads by regEs* 
luirtinirat SrusDSB e BiBipn f 1905 ) 

XI<.B. 87 AIt. 492 


- ns 610 14,69,64. 

Sff PesHo Se*T*sfT 

Z. L B. 82 Cftle. 694 

17— Aforfyaye— ifefease of part of 

eiertyoye^ OB y»r< J>ayme»( o/morfyaj* 

Mt €ffe^*Z if emfoeeioieaf «a load— Xeoufra* 
f,o»— A portiDijot certain property, the subject of 
ft mortgage, was purctaeed by a stranger to the bond, 
wfaopaid ®lf npiMion of Uig mortgage debt, and os 
the bond, 'he fact of payment together with lie 

reloao of n specified portion ot the moTtgnged pft>» 
peity WftO endoned. Held, tbat such as esdorre* 
ment did ntit ros’swB registratios O-urdtal Mat r. a 
Jan\rijSol,P X. S fJU followed, aasut 
BaxnsB f JsosJfxsTa ( 199 S) 

XL. IS. 37 All. 305 


- — S. VI—Traat/f of frOforfy Jot 

fJV e/ ZSS3J, t 54— £eyiei'ear«i)»— iriy*. 
aiOi^ of onean of proJUt—Lamiariar and eo- 
alorer deed of tat gnment of proSts already 
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EEGISTKATION- ACT (III OP 1877)— 
conliniisd. 

due by a lambnrdar io a co-slmrer docs not require 
to be registered, cither by virtue of s. 1? of the 
Eegistration Act, 1S77, or by virtue of s. 64 of the 
Transfer of Pi operty Act, 1S82. Damouak DAS.r. 
GiEEHAni I-Ai (1905) . 1. 1,. E. 27 All. 684 

B8. 17 (b) and 47— Date of execnlton of 

deed — Vaic of registration — 2?rior'itg — Mortgage 
deed~Co!istrvction — lixccution of the deed on plain 
paper — Stthscjuetii registration — Cotnplctc irans~ 
action — Unpaid consideration moneg. — f>u tbe 
24tb Slay 1900, the defendant Po. 1 mortgaged cer- 
tain lauds' to jdaintiffi for 111,800, of wliich' 11715 
vrere in respect of past debts and E625 vvero to be 
advanced in cash. This latter sum the defendant 
Ko. 1 did not attempt to receive. '1 he deed was u-ritten 
on a plain paper bearing one annn receipt stamp, and 
it was attested by two witnesses. The deed, itself 
contained a recital tlrnt tbe mortgagor (defendant 
Fo. 1) was, nithin ISdaysfrom its date, to execute a 
mortage on a stamped paper and get it registered. '1 his 
he failed to do. Ihc plaintiff fherenpon presented 
the original deed for registration on the SOtb duly 
1900, and it was duly registered at a subsequent date 
on the payment of st.ainp duty and penalty. In the 
meantime, on fiio 4th Juno 1900, the defendant Fo. 
1 sold five survey unmbers from out of the above 
lands to the defendant Fo. 2; this sale-deed was 
registered on the 4tli duly 1900. On this latter date 
the defendant Fo. 1 mortgaged 4 more survey num- 
bers out of tlio same property to defendant Fo. 3 j 
and the deed was registered on the same day. Tlie 
idaintiff then brought this suit to recover his money 
by sale of the property mortgaged to him. Meld, 
tlmt it was clear from tire terms of the plaintiff’s 
deed that legally the mortgage therein contained 
began to operate from the date of the document, that 
is, in other words, it was not a document, which merely 
created a right to demand another document, but 
created as between the parties a charge in the nature 
of a mortgage. Purmanandas Jitcandas v’. Phitrseg 
Virji, I. L. JR. 10 Bom. 101, followed. Meld further, 
that the non-payment of 11525 by the plaintiff could 
not aSect the nature of the document itself or vary 
its terms: the defendant Ko, 1 could sue to recover 
the unpaid remainder or for damages. Meld, also, 
tliat tlic plaintifl’B document, though registered later 
tlmn the deeds of defendants Fos. 2 and _ 3, was, by 
virtue of its prior execution, cntitle'd to priority over 
them under s. 47 of the Kegisti’atiou Act (III of 
1877). Moiichakd V. Sagun (1905). 

I. Ii. B. 29 Bom. 46 

s. 47 — Bale of operation — Bate of exe- 
cution of the deed. — On the 11th August 1S93, tho 
defendant Ko. 1 passed to tho plaintifE a mulgeni 
lease, which was registered on the 10th Decemher 1893. 
In the meanwhile the defendant Fo. 1 passed another 
mulgeni lease to the defendant Fo. 2 in respect of the 
same property on tho 17th Fovemher 1898, and got 
it registered on the 18th Fovemher 1893. On the 
6th Dceemher 1898, the defendant Fo. 1 mortgaged 
the same property to the defendant Ko. 2 ; this deed 
of mortgage was registered on the 9th December 
X898. Defendant Fo. 2 obtained possession" of the 


BEQISTBATION- ACT (III OE 1877)— 
concluded. 

property. The plaintiff then sued to establish his 
«!H(j7enile.'iso and to recover possession of the lands. 
Meld, that the plaintiff was entitled to recover posses- 
sion of the lands; for tliongh his deed was registered 
after the defendant Fo. 2’s deeds, vet the moment It 
was registered it had operation from tho date of its 
execution by virtue of s. 47 of the Registration Act 
(lll.of 1877). Meld, further, that it was immaterial 
wliotlier the defendant Fo. 2’s deeds were or were not 
accompanied by possession. Mali Bag Miillicl- v, 
Manhga Lai Bandit, L. B. 11 I. A MS, and Bai 
Suraj V. Balpalram Bagashanl'ar, XL. B, S 
Bom. 380, followed and applied. Fabatai; v . Laxit- 
itAX(1905) . . I.I,.E.29 Bom. 42 

■ s. 50 — Begistration — Bocument. — Ina 

competition between a document, which is compul- 
sorily registrable and registered and one wliioh is 
optionally registrable and unregistered, tho former 
will prevail, whether tho unregistered document he of 
tho same nature as the registered document or not. 
Shib Chandra CliaPracarti v Johohux, I. B. B. 
7 Calc. 570, relied upon. Skish Chasdka Roy 
t>. MoxGiit Bewa (1905) . . 9 C. W. FT. 14 

EEGBL ATIOK— 1793 -XL 

See Hijrnir Law I. L, B. S2 Calc. 6 
1800— X 

See Hindu Law . 1. L. B. 32 Calc. 6 

1803-11. 

See LiirirAWON . I. L. E. 32 Calc. 689 

. 1605-11. 

See Limitation . . 9 C. 77. H. 676 

1805~X1I. 

See Hindu Law . I. L. E, 32 Calc, 6 

9 O. W. FT. 876 

1882— VII, B. 9. 

See Hindu Law I. L. E. 32 Calc. 6 

• 1825 -XL 

s. 4-cl._(2)-4ct XVLII of 1876-^ 

Alluvion and diluvion — Ownership, change of - — 
Beformation — Principles, —-Ariyer, which separated 
two estates situated respectively on its north and 
south hanks, shifted its course to the north laying 
hare to its south certain lands which originally 
belonged to the estate on the north bank, but so as 
Btill to leave a channel between this land and the 
estate on the south hank. Meld, that this was not 
a case of slow and gradual accretion by "the inch or 
foot or yard. The original oivhership of the re- 
formed land therefore remained unaffected, Lopez v. 
Mvddun Mohun Thahur, 13 Moo. X. A. dG7, and 
gfie Magor of Carlisle v. Graham, L, B. A 
Bt. 361, referred to. Thakubain Eiteaj Koer 
», ThakueaikSaseaeazKoee (1905). 

9 C. W. FT. 889 
B.c. L. E. 82 L A. 165 
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3liarAKI>. 

Set Cmt PaocBOCB* Cobe. 

- Appeal-^ Seiitati JhJsi, pticer 


jKi-ui.cJioS— Prae«i«— A Seuiom Onitge, »hiU 
diiposiog of > ciiminat eppes), bti so ta&OMCy 
nader the Code of Ci-ifflinal Proceflnie ta lemawl 
the ease when the judgment of the Cemtt htW it 
uoeatirfactori, diiectmg it to write oat i proper 

J adgment titer rehetrmg the partKt, if they •> 
!e9ir& it it the doty of the SexioDt Judge invueli 
a cate to go f uiiy laCo the whole fecta aad dupoeo 
of the appeal Ue caoiist derolra thu doty on the 
Ocmrt below TiBt CgiVD Sn-OB c EttfEBOB 
'1905) . , I. lb B. S2 Cade. JDOS 


.11 /raned —Ilild, ihat it la competent to an 
appcllato Court to rem»tid a ciao ondee • BC2 
•of the Coda of Cirll Proeulttte where iheCoart of 
first lastanee. bariog framed usue* aoJ recorded all 
the erldeoee.haadceilcd ihesnit with reterciice to 
ita fisdmg upon one or more of the lataea framed hy 
it] leariDg other iseoca undecided. Sieoendar SttjA 
r Zallt J Z a 9 AU 39, >e/ *o/e. and 
Adsicilaaerni/o’eili v JCati Ssft"'i, Z Z a IS 
iJtd 20r, followed. SliTt Dm Jau^t Das 
(190$) . , I Ib R 27 Aa 091 

-£<>nii te reomad— Ceiloffl oyjrored <• 


StatvKe. fslidity if—Rteiateaurt AetfFIlI 
tflS8oJ,4 U—Ci‘Hita(un 4y eetllt tontlnKitd 
nHtmintaitti, iititUlf U fiaMd rt»t /or-^ 
Paymeat ra»t /sr a a><»ii«r year*. 

aa implied etntraet tiTpay^Ayreeineat 
oad eontraet, dijferttet iefveea— TVaeaf vifi 
rtjiS of etevpatcn, nyif of to tontlrott rtih 
uiMoei perDiireion of laaJiolder— Syets wiUi 
permanent inehta of oceupaoey lu a remiodaei 
conitrucfed w^la attheir own eo(t without ehtaio* 
isg the pcrmiaalon of the mnindar aod enltinttO 
dry laa& wtth garden crops for periods ranging 
from 1 to IS years Suite nere brought by Ibe 

r before uie Sub Cblleetor uuder c A of 
Bent Recorery Act to compel the defen 
dant, the zciDinlar, to giaut them proper pattaa tor 
fssli 1312, allegisg that the pattas teudered were 
illegal c« they chaiged the higher gardes rats for 
dry landa cultivated by them with the aid of wtUa 
coWructed at their own cost Tbe defendant 
pleaded that he was entitled to the rnfaancednite 
(1) by cnatoin, (2) by rirtno of a coatrarf to ^ 
implied from prcrioua payments Ifo counderatyni 
for eoch a eontraet wsi boweicr alleged TUa *nb* 
Colloctor framed two issue^-one it to tiie Mutcsca 
of the custom set np by iha def esdint, and another 
as to whether the previous payments 1^ thn 
plsintift operated «« an estoppel or endenred an 
usphed emitrart to eontmue to pay the eabaoced 
tatea, fhe Sub.CoUectOr did not record endenco 
as to custom, holding that aoch cujtoai even if 
proved coaid not deprive the plaintiffs of the benefit* 
expwlj given by tbeAct. He alw held thet eor 
eontraet aa that set up by tbe dsfeni 
ant would he SUegal at opposed to the provii on* of 


BSMAlfP— eenfisuei 

tb*Aet Ue pssreil » doerre, that the defenibst 
Btuallgnitt pattas as claimed by the plaintiffs On 
appeal the Distnet Judge held that the payment of 
rent at the euhanced rate raised a presumption that 
theie mi* eoatrset topay such rent; and thvt, if 
thero «*• so contract eiprHs or implied the rent 
must be fixed in aecordanco with tbe other pros izions 
of* II of tbe Bent Roeovery Act. “He teversnl 
the decrees of th* Suh-Ccllectsr and remasili'd the 
cnees for rctnal under s 563 of the Cede of 
Civil Trocednre On sppcai to tLo High Court — 
iTefcf, cep SuBnaBulvl ATtiS, 7 , that the order 
remoa^g the eese was not legal as *11 the gsestioas 
raised between the parties and ou which they weut 
to tnal, W hceu dccidal, and the questions lo 
raised were purely iprstiens of law A custom can 
beopbeldosly eofar ti it ilBOt m ecufiict Htth 
statute law, tod a cnstoni to pay enhaneevi rent lor 
improvcmcnta effected by a teuaut at his cost is 
lllegat as opposed to the proMsiont of the Bent 
Keoosery Act, Trreier r, S'amatt)ii J'lllai, 

1 Z a HI Mad JSS, followed. Oopalaiam 
CieUiar t Fitoher,! L B S3 Mai 32®, refer- 
red to It males no difference whether n tenant 
eoBS'ractol wells at his eo>t priiw to or afle* the 
pastiogoldcC Mil of 1^35 Ta either esu co 
additiontl Kst can be claimed Jfoyaram Xonia 
Saetr ^oit Btima <7»sstfii», <T ifeif E if ff. 
Paymesl toraosmberof yeara of eahaaceil roit 
may b* evidcnco of ano^rrameit to pay at that 
rate, but it will not be bloding a* a eontraet, ualeis 
supported by ccmiidrretioa ^screr, whether when 
tbeesbascsd rate had bees paxl for a large aauber '* 
»(s ears aod when the lapse of tlma >s such as to 
make It uofair to call eo the landlord to prove 
censidersdien. a lawful origin may not be presumed, 
Oaaa v t», X>slrr/ss ^ JUtMailf, JJ Jl. L. 

C ISJalp J05, tefcrto>\ to Nosnchpresumption 
caubomadawhen ihepiymeufahave bera o ly for 
a period extoodiog from one to eigVeen years. 
TrssDt* fciib prmasaut rights tf eempanry a» 
eotiUedto conmoet well* without th* permission 
of the Ivndh Ider i and a custom nquinitg such 
pcrmtavKin niay bo bsd, a* nar««onable, andi* 
certsinlT iliecaf la opposed to the policy of a 11 of 
the Brnt Itocovery Act Vtitialanaratimia h aiifu 
V Daadaasdi KoUgpa^l Z. S SO Mod 899, 
referred w Seld, per Moostt Jt that the SnS 
CoUeitor having disposed of tlio case on two pre- 
limimry ssuci, the District Judge wss right m 
remtiiduig the eases under i 562 of the (ide of 
Cinl Prcccdarr. Astrairoair Catiw » Jioarassi 
fasiatziiEatsswana Erranra {1S05) 

I li.B.28IlIad.441 

TTitlhtf eotteai of parhet e«* oirfi- 

data aw lilcyaf rrmnsd ua/er r iSdoJ Civil 
JVoeedar* Coit—Woiw, tfftet «/— ^cc{ of 
sl/eyaf remand iy foiesr AppelHte CeniH onpoiala 
fropoTfp dwjifrd— TViera the Coart of Sret JB- 
ttaneehad ftameil all the uecesaary issues and decided 
all thoae Issues, and the lower Appellate Court, 
reversmg the decision of the Court of first instance 
UB rme ot tbe iBue*, rfmauiled the case for retrial 
Under «. 561 of the Code o! Civil Procedure, E«M, 
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BEMAim— conc?w*rf, 

on second appeal. Per Sobbahjtania AxtaBj <7. — 
An ordm.- of demand, contr.iry to tlio pw'isions of 
8 . 564, is not merely irregular, but UlegnI 5 but 
it is not on tbat account absolutely void eo_ as to 
render any consent of the parties of no avail. _ It 
can be objected to by a party, if ho bas not given 
bis consent to such a course, and even a party, 
who has not consented, may iso equitably estopped 
by subsequent conduct from treating such an order 
as null and void. Such an order of remand does 
not necessarily %itinte tho decision of the lower 
Appellate Court on questions properly decided by it, 
which can be attacked only on grounds legally open 
to tho p.irtics on second appeal. It cannot bo treated 
as void for uant of jurisdiction, so as to bo 
incapable of being valid»ted by consent or waiver. 
Mohesh Chandra Dass v. Jamirnddin MollaJt, 
I. Xi. a. 28 Calc. 324, referred to. Maliharjuna. 
V. Pathaneni, I. Z. R, 19 Mad. 479, referred to. 
Snhrahmania Ayyarv. King-Emperor, I. X. R. 
35 Mad. 61 at p. 97, followed. Per bloonn, J. — 

'Ihe order of remand was illegal and no consent of 
parties could make it valid. llANAOrK OP me 
Couht op Wakds, Kasaeasiie State r. Rama- 
SAiii Beddi (1905) . I. L. B. 28 Mad, 437 

ItEMABEIAGE. 

See Hikdo Law. 

EENO?. 

See Benoai Tenasox Act, b. 182. 

9 C. W. W. 416 

See Behgal Tenascx Aor, s. 188. 

' 9 C. W. N. 34 

See Decree, Lasdeoed ai?d Teuakt. 

I. li, E, 32 Calc. 463, 972 

See LajiTjiord and Tenant 

9 C. w, isr. 96 

See Tbansper op Peotertt Act, s. 78. 

9 C, W. H. 11 

EES JUDICATA. 

See Administhatob, 

See Besgae Tenanox Act, s, 109. 

9 C. "W. isr, 610 

See Citxe Pbocedgee Code. 

See Cmn Proceduee fcoDE, s. 13. 

I. L. E. 27 All. 37, 69, 142, 148, 103 
See Ksxoppee bx Jubqsient — ^Mesnb 
Peopits . 1. 1«. E. 82 Calc, 118, 357 
See Execution Proceedings. 

1. 1». E. 23 Mad, 26, 338 

See Govebnoe in Councib. 

0 O. W. ISr. 257 

Matters in issue — Iisue of law errone- 

ouslg decided — Causes of action. — In a previous 
suit for rent against a permanent tenure-bolder in a 
permanently-settled area s Seld, following a ruling 


EES JXJJilOATA— continued. 

of the High Court, tbat the plaintiff could recover 
interest on the arrears only at the rate of 12 per 
cent, per annum, as s. 67 of tho Bengal Tenancy 
Act controlled s. 179 of the Act and was a bar to 
his recovering at tho higher rate mentioned in tho 
hahiliat, Tho ruling referred to w.is snhsequently 
overruled by a Full Bench. In a subsequent suit 
between the same parties on the same kabnliat 
for rent for a subsequent period : Meld, tbat tbo 
case must be decided upon tho law as it stood when 
judgment was pronounced and that the plaintiff 
conid recover the larger sum for interest ; the deci- 
sion in the previons suit would not he res judicata. 
The subsequent suit having been brought on a, fresh 
cause of action, no question ns to tho construction of 
the kaluliat had aiisou, and the law since the deci- 
sion of the former suit had been determined by 
judicial decision to bo otherwise than what it was 
formerly regarded to he. A point of law may 
constitute res judicata. Parthasaradi Aggangar 
V. CAinna Krisna Avgangar, I. X. R. 0 Mad. 304} 
Chamanlal v. Papubhai, I, X. R. 23 Bom, 
660, ■ Penku v. Mahalinga, I. X. B, 11 Mad, 
393 } Rat Churn Qhose v. Eumtid Mohon Xuit 
Chaildhiiri, 1 O. W. N. 687; and Bishnu Pria 
Chowdhurani v. Bhaha Sundari Xelga, X X. R, 
28 Calc. 31S, referred to. Court Koer v. Audit 
Koer, I. X, R. 10 Calc. 1037, and Phmdo v. Jangi 
Rath, X X, R. 15 All. 827, distinguished. Am- 
SIDHNISSA ChOWDUDEANI 1).' ShAJIA ChaEAN RoX 
(1905) . . . , I. L. E. 32 Calc. 749 

—Findings necessarg to support decree 

— Limitation Act (XV of 1877 f s. 14~ 
‘Unable to entertain suit ’ — ' Other causes of a 
like nature * — Dismissal of previous slut for non- 
joinder — Soli. II, Arts. 142 and 144 of Act XV 
of 1877 — Possession under decree snhseguenllg 
reserved — Act XV of 1877, ScA. II, Art, 29. — An 
appcllato judgment operates by way of estoppel as 
regards all findings of tbo lower Court, which though 
not referred to in it, are necessary to make the appel- 
late decree possible only on such findings. A plaintiff 
is not entitled under s. 14 of tho Limitation Act to 
exclude tho time spent in prosecuting a previons 
suit when such suit was dismissed for uou-joinder on 
findings arrived at after trial and not without trial, 
because the Court was un.ablo to entertain the suit. 
Under Art. 142, Sch. II of the Limitation Act 
limitation runs from tho date of dispossession, and 
no fresh starting point is given because tho party 
dispossessed sabsequoutly obtains possession ntulcr tho 
decree and is ousted from possession, when tho decree 
is reversed. Sagad Xasrudiny. Venkalesh PrahAn, 
I. L. R. 5 Bom. 382, followed. Degwnhurg 
Dossee y. Rajah Anundnath Rog, IF. R. (1864J, 
43 ; Firingee Sahoo v. Sham Manjhee, 8 W. 11, 
Civil Rule 373, and Xagdn v. ICalu, I. X. R, 22 
Bom, 733, referred to. Scb. 11, Art. 9, docs not 
apply when tho suit is substantially for posses- 
sion of property, though the plaintiff avers that an 
instrument relied on by tho defendant is a forgery, 
Sundaram v Sithammal, I. X. R, 16 Mad. 311, 
and Abdul RoAim y. Kirpnram Xaji, I. L, R. 16 
Bom. 185, foHowwl. Nabat.inan Ciietxx r, Kesa- 
NAsisiAi Acm (1905) . I. L. E. 28 Mad 388 ’ 
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EES Jt7CICATA--rtr»<r?»<^/i 

- - - Ctnf I’roctduTt Coif, t I3-^Stt 
j»rfiea^»— ZV m«m« Jicitte* in a farmer ntt 
— Bengal Tenaecg tflSSSJt** 

7i, V^^nlnran «»•*• 

— f/ijMifafitm to fOM ^When tie pUtntiff fax 
»»mt for recoTtry of rentcUimed oertala eeneit 
« h^h tie drfen^nt bed stipulated to pay In bb 
Ji-oi({ia( eni wliicbtbe defendsot ts-dbe nnenot 
1bM« to ptj*, laanscel le >a a Mnms folt tof 
xfcoTfry of rent of npeTifuipenoa, it hid been btM 
' tint the uui« u-M Botrceoxerihie aceordicstoUvi 
nelit that the proerot elftiamiabirredbythaTnle 
of ritiodtoata PasttAVuri) Sixes « Ru>iu 
SersH (1905) . O C W. N 4.0B 


to Ooi.., - . . 

jjroesd of pelifiraf eBpedieiiry— •isja/iljr— F«* 
jdrfieafa— 7»n»dte/*o«,iMi«/ of— Content of f»r 
l>ei—JelXJlPnfiS33,et S.n, 4—Bnlti 3X1 
oniXXJlt—i^ foit inititoted la the Court of the 
Agent to the Ooreroor st \ ittetpiUiQ vti upon 
sppliettion to the defendant tud eeithout omotitian 
from the plaint ff , transferred by the Oigh Court to 
tlie DKlriet (^nrt TheDiitnctCooriduiatfird it 

CD the grsand that EOsnfSe rat eruleBee had hern 
f leea to ettihluh the pis otifi s ease SobseqoonU/ 
the Uigh Court dK dedthat It had 00 yontdietioii 
to orderneh a transfer end the roaiest of ptmee 
could not ccofee loiiafietiou. The ptiiotiff there 
after fort toted a fre<h eoit in the Ageet * Court on 
the it&e cause of act oo The Agent diaioissed the 
•uit at rtr/edicefo nod an appeal to the Ooteraor 
to Council wet rejected on the gron d that it tiouid 
he teitpelieot and act a had tzsinplt end eacoarege 
a mnlcitede of *o ti for (he sine cause of act on 
Afefif, hpthe Jadjeral Coukc tte* that the forel 
right to br •Bg a suit aod to bste It dtienoioed hy 
the proper Court created for th« purpose of deter* 
Bnaingenebeuits cannot h« hsirra opou eatwdecB* 
tiODS of policy or expedMuey !d(>o> tbat tbe lornwr 
decinoit of a Court adjudged by (be Kigh Ooort (o 
he without jarrJictioa caanne bo trailed as fier 
jid>ca(<r> and tbs plamt S wsg entitled to hats bia 
toil tried on the met ts by tbe Ageot’i Court 8xi 
Vmaua Dza MiBanarcLroaBtr Eisaxuaor 
dzTroaz r Gtsartraaic DtiiauairsBiO fazea 
ICC <2905) E Zn B S9 £[(uL dS 

a-e © C. W W.S57 

BESIEAmT or a-EADE 
See COOTiST 

• '» ■■ — ■ Jgeeenuml—Confrnrt Art (IX of 
«72J,»i 23 e»i 27— Cum(,s.uwMss« tf athon 
—Jtowsgfj— Treater r,e Irtfeete fa a fnntfei 

CuoijMiiy— r/erf — In Jlarch l'*02. certain Ice 
hTanafacturins Cocspauiee in (oiohay entered nto 
an agrremeiit relst ug to the msBufsetofe aod 
nlebr thcniofica The agreeinrat fired, 
tta nunmnin pn e at wt ch ice was to he nU hy 
the proportion of the manufacture eehtra 
• 'a heir, and the proportion of the profita 
1 n.. la receite It further created ' 


whub each nsi 


BESTEAINIT OE THAPE— roacladaif 
moathly obligation to pay Into, and a correeposding 
ngbt to receiro froa, a geserai common fond tho 
di&renee> if any, hetueen tbe profits actually 
rceeired by the pert es and those to wbtcb they were, 
vader the agreeinent, entitled On a suit being 
instituted for breach of tbo agreeneat, in which 
damages, suitamed prior to tad pending tho bcanag 
at the salt, *ors claimed t jreU,t}ie tact that an 
agRemestT if carried out, woniJ limit competition 
and keep ap prices did not necessarily bring It 
sritbia the terms of s 27 of tbe Contract Act 
(IX of 1B72) I ta sneee^ in tbe defence under that 
eeetton it was necessary to establish that the a^ree- 
Dent was one, wliereoy a gersou was restrsmed 
from sxercisiflg a lawfnJ profesiioa, trade, or 
hasmess of any Vlad. Vaaita atrt) CoMrawT v 
Bovaat Ira MiavracTnuFo CosiziyT (1905) 


BESBMPTION 

See CTZiCttolsI CsiSaiF Lltrs 

BETOITOE JiraiSDICTIOir ACT 
(COMBAT ACT X OE 1876) 

. . —.a. 4, proviio—O/vat—Citil Cenrf 

—Jnrt»iiet%on—.Ffno*» Aet fXSXZZ «/ I97ij, 
a d— Tbs pToeiso to s 4 of tM Bombay Ceetnna 
Jortsdiclion Act (X of 1978) eoataiae no exespboa 
u reepeci of boldian naaecompanlsd by propnetary 
n^t IB lbs Kit, and then ts no Hri&g clause, wbwa 
vonld suggest that saeb a ciaun to nch hoUi&gs 
night fall withis tbs parriew of tbs 1 eniioni A^ 
The ngbt of an almee of the menus to snafor 
distaeatecs of bis possnsioa by a stranger or by 
Oorersiarat u clearly recognised by the pmruo 
absre cited, and the only condition regnirsd » that 
tbe eistm sboiOd be noder aa enactment bstra 
nmW sanad, written grant or yndgment such aa is 
deseribed in the proviso BiXTaxT BaucHASexA 
• SzCBiTAXT or SlATl (1001) 

X B 29 Bom 480 

SEVENBI! OFFICER ' 

SttBsaeit TKiwcr Act 

REVEKTJE BAIiE 

■ iisreess teal tr maaeg’Orler—Xtlaie, 
neroag dsscr>p(toa ef— Jfistot'e— Bsrsass i» 
ormar—Bttenna Sale Lam (Act XI of lS59y, 
ss 8.S0 Sy-X>aad Aseesae rKfst is (As Zoad, 
Jferesai astf Cetitt is Bengal rmlt SSSnrta- 
dedion—Vilieia the aetnai amoBBt of rerenne 
remiUcdby money order reached tbs CoUralorate ta 
bSA hat the retailter mtdea eoatste ia the tomjl 
oumbei and tbe name of tbe registered proprietor, 
hut wu right aa to the name of tbs estate and tbe 
amount of rerenue payable ta respect thereof ffelJ, 
that It was tbs dety of tbs o&eera of tbe Coliec* 
torate to rectify tbe mistake under rule 20 of tho 
Land Rerenue Rules, and not to put up tbe'pro. 
^rty to tale which, if held, would be without 
jUTiaiictiou and ought to be set aside. JSat Snihna 
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mSVBTSVm SABB— concluded. 

Das T. Simjison, T. D. J2. 55 Calc. 83S : L, S. 25 
J, J5/, referred to, Hamid Hosskin v. llVKa- 
DtTM Bkza (1905) . . I. L. B. 32 Calc, 229 

9 O. W. IT. 800 

BEVENUE SALE LAW (ACT XI OF 
1859). 

See Sade fos Aeeeabs of Eetespb. 

BEVESSIOITEB. 

See HiKDir Latt I. L. K. S2 Calc. 473 
9 C. W. isr. 25, 688 

BEVIEW. 

See CiriTt Peooeddbb Code. 

SeeCniMiKAD Pboceddeb Code. 

Devtew of judgment — Appeal from 

order granting a review — Grounds of appeal. 
— 'IVliea a» applicatioa for review of judgment lias 
been granted for "any other sutBcient reason," the 
sufficiency or otherwise of the reason for granting it 
is not a ground of appeal within the meaning of 
s. 629 of the Code of Civil Procedure, Per Bicuabd, 
J. — But the fact that tho Gourt-feo on tho plaint, at 
first held to bo inadequate, is afterwards found to he 
sufficient is a good ground for granting a review of 
judgment. All Akbae r. Khceshed Am (1905). 

' L L, K, 27 All. 685 

Powers of review of Sigh Court in 

criminal cases — Finality of order of High Coart 
— Order not seated — Criminal Procedure Code, 
ss, 307 and IIQ—Securitg for heeping the peace — 
Seeuritg for good lehaviour . — An application from 
jail — worded as an appeal — against an order passed 
under ss. 110 and 118 of the Code of Criminal Pro- 
cedure was summarily rejected by means of tho 
-following order ; — ‘‘Ho appeal lies in tliis case, and 
no sufficient ground appears for intorferenco in revi- 
sion. Tho application is dismissed.” '1 his order was 
signed by tho -Indge, who passed it, but was not 
scaled with tlie seal of the Court. Seld, that tho 
.fudge, who had passed the order quoted above, was 
not under the circumstances precluded from enter- 
taining an application for revision presented by 
counsel in relation to tbo same matter. Queen-Em- 
press V. Lntit Tiivari, ,. L, E. 21 All. 177, 
followed. Dcld also, that where it appears from the 
evidence that there is an apprehension of any one 
using violence towards a particular person or parti- 
.cular persons, he ought to be bound over to beep tbo 
peace as provided by s. 107, and not be proceeded 
against under s. 110 of the Code of Criminal I'roce- 
dnro. Emeeeoe ». Kaxed ( 1 905). 

I. L, E, 27 AU. 193 

BEVISIOlSr. 

See Act V os 1861, s. 4 (3). 

I. L, E. 27 AU. 192, 292, 296, 359,880, 897, 

439, 631 

See Atbead. 


EEVISIOIT — concluded. 

See CiviE PaooEDDBE Code, s. 206. 

9 C, W, IT, 695 

See Cexmisae Peocedbbe Code. 

See Limitation . 0 C. W. IT. 966 
BEVrVAL OB SUIT. 

See CiviD Pbooedmee Code, s. 371. 

BIGHT OB SUIT. 

See Benoae TesanoE Act, s. 18S. 

9C.W. IT. 34 

See HrsDU Law— Amenatio.v. 

9 O. W. IT. 25 
Sea IssoLTESCs . . 9 C. W. IT. 952 

See Maintenance I. L. B. 82 Calc. 479 
See Pabtition . .9 0. W. IT. 699 

See SiANDBB . . 8 C. W. IT. 847 

Eight of suit —Trespasser in posses- 
sion — Purchaser from rightful owner, suit bg — 
Sale-deed voidable and not void — Effect — False 
recital as to consideration — Transfer hg person, out 
of possession — Falidifg — Champertg — Gambling in 
litigation— Adoption— Proof. — It is not enongh for 
a trespasser, who seeks to maintain possession against 
a purchaser from the rightful owner, to make out that 
the sale-deed in favour of tho purchaser is voidable 
at tho option of tbo vendor. Ho must show that 
it is absolutely void. A sale-deed cannot be challeng- 
ed by a person, who was no party to it, when opart 
from an untrue recital as to consideration there ivas 
no other flaw in tho transaction. The sale-deed in 
this case had been passed in favour of the plaintiff by 
tho rightful owner, who was out of possession, needy 
and unable to prosecute bis claim against the tres- 
passer without assistance. The .Indioial Committee 
hold that there was nothing extortionate or unreason- 
able in the terms of the bargain in this case, no gambl- 
ing in litigation, nothin;; contrary to pubiie policy, 
and that tho transaction was a present transfer by 
tbo owner to tbo plaintiff giving the latter a good 
title, on which 1)6 was competent to sue. Aohad Bam 
V. Kazim Husain Kban (1903). 

9 C. W. N. ‘dflT 
s.c. I. L. E. 27 AH. 271 
L. B. 32 1. A. 113 

Pengal Tenancy Act fTIIIoflSSoJ 

ss. 69, 70 (5) — Order of Collector, finalitg of . — 
S. 70 ( j ) of the Bengal Tenancy Act does not bar a 
suit by a tenant against a third party for recovery 
of crops awarded to the latter by the Collector. 
Jaga Singh v. Chooa Singh, I. L. Jd. 23 Calc. 4S0, 
referred to. Chbedi v. Chhedan (1903'. 

I. L. B. 32 Calc, 42 

Mntscalis, rights of — Wagf property, 

claim to — Suits relating to pullic rights — Civil 
procedure Code ( Act XI F of 1832J, s. SS9 . — ^A suit 
between two private parties claiming certain rights as 
mutwalis over waqf property is not of such a public 
nature ns to come within the purview of s. 539 of the 
Civil Procedure Code, which contemplates that there 
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EiaHT or SDTr-esie^ii*^ 

uinst be time dispute laexisUnce befuren t&e i>»rt>ct 
of eucii e pttbti>, niture thst the lalerreotwa of thf 
Adrocste-Omeral ii Btetsary to iieeide >f ond tyr 
irhojn s mit ilioaU be broujlit to esUWieh a pvUic 
right Sajedur Bajn Cioirdlivny Oo»i* J/oAeo 
Dai Eauhnat I Z & S4 Cate -415, Ttfertof fo 
Lfesuis BiBES t bSiuDESt Uo«SEnr (1805) 

r li. E. 32 Calc 373 

KIOTINQ 

3»e C2iifty« PaocBsrj* Cod* 


RIPAEIAIf OW2«ia. 

f aM«e»fi net tr «/ iSSiJ, $ 7. \lUi. 

ira(\on Z—Slrtaai—ria/niet—Et^it (a me aaJ 
eeanteta tcahr vitiati naltnol to other 

Zile ciriir<—*lV>Ui respect to ripenio oeptn the 
I&ir u that each lach o \ nn hu a right to the oealnitt 
of the (tieotBi uhich peuce through lutUaA The 
rigtt u not tnubvilou end esclotira nght to the 
dotrof (he iraLria ite nttnrid elite, hot ta (he flor 
of the satrt uS the eiijo^incsit of it rohiect to Uw 
eindu nshti of *11 the nwpneton ol the honVe on 
GMhtiie to the rcaioa&Ue rajOTocnt of themoe 
of FroMdence Zmtrtj r dire* S feel S5d, i 
foUovcd, < 7i (Uoitretica (!)■ of Cheiatnsrote ' 
A(i (T cf lSSS)«botri that ■ rip^jin oraerhi* the , 
right to ate end connae water It Imgntisg the 
lied ehatting oa • aatunl etreus proilM tbit ha 
itoei nottheteb; noseniateTul lajat; toother liLe ' 
otmert Di'tsta e biKiri* (tool) 

L L.B.S9SCS1.357 
— ITflfer Mat<« for wiere 

ifreain/stre tkto»o\ ufaraU ulaUi^EHattta 
ft^kd ef offer and loiter frepmelere an lit laait 
ia iii mt of til iealtr>~-Aetioi‘ to en/orei rnfkti 
~tUiinee of proof of daoioje —Z tipanin o«nier, 
Tihero a etrtiai flowi inachinnel doia fcomipro 
pcrt^ higher np, ii cat tied to tlie dow of water with 
out mterraoticD end nathoat ruhiteBtiil diauootioa 
caasul hr ihcuppcr jroji itor, wlffl mij for J^li 
mate pnrposes, withdjlTr to touch of the witerw will 
not mitenoBr Irstca the dowawird flow on to tui 
nciahhoar't land. la order to lapport aa iction b^r 
one ripimn owner to rnCrautcBotaer from direrhag 
the water hepond hit npiriia tesrmcot, it h not 
necessarf tbit the plaiatiif ahoald proro Uirt be li»a 
■uffered anv damage AlTlTT hloomn r Sitriu 
T*TOi KaTTtDis (igj5) I. Ih E, 2S Slad. 238 


BALE. 

iee BEWGit TEtaect Act, a. 153 

0C.W.ir.721 

~ 5««CoirrBiBeno'r,SeiTriJB 

I. Xa B sa CAlc 643 
^reErrexscs 2. !„ B. 32 Csle, 710 
See LiSnioEo uro Teywr 

9C W.ir. 872 


BAZE—eoaelidtd 

See 3lJJ[03te7ny Lttr, UotToiC*. 

I. la 3E 83 C»l& 253, 891, 838 
Sio Pbe-eubtiob . 0 C. W. If. 474 


See Betesce Sele Law 

8 C.W. 11.487 
Sm Sale I. L. B. 33 Cale 602, 600 

Betting uide of. 

A/e CirjE FsecsorBs Cose, s SIL 

0 C.'W. N.184 
ArtSIoBioicE . 0 a W.N.aOl, 089 


SALE FOB ABBS4BS OF BEITT. 

See EnDBECE. 

- Si^lfiaad IioSiIttiaa o/p«relaaer~ 
JVafeefed 'aZtrerZ— Taeeoiiranef, aiaermeaf ef^ 
ifoUetfo antnl leeandraae/- " ’ ~ 

^e/rrj//ofj$3sf,* mcf), 
a potultaae to the affect th»C if 
grintidirtutal tho darpntaidar 
to the termi of tha patai kihulUt doea not nmonat 
toBpenmationtoihapotoidirteercaU i dirpntal 
<nthm th« fflcanlogef a 160, «t (f) of Ch« Besgi! 
Teaiac/ Art Bsowltdge oa the part of the pnr* 
pnetorof thaeroatloQ of the darpotal iBd Bccopt* 
laeo h; hxn of the patai rent from (he darpnttuur 
tn not lalBcitst to ceutltote the daipntni at 
protected wtemt within the nwaning of that 
•ectioa tVharaia appZieatioa Bader $, 187 of 
I the Bengal Teaiacp Act waa made to the CoUeclor 
I and both the Bpshcatioaud the cotioe laiaedhore 
the eeel of the CoUector and th« notice wm dalf 
eerr*! JTeld, (bat the piovifiona of the eection 
were complied with, aithoogh tbo appZicaSioa w«a re* 
mi nl h/ a Bepat; Collector in ebarga and the notice 
waa eigned h; n Bepatj Coliecbir “ for the CoUec 
tor** ItU not oKeuarj that the CoUector ehonld 
pertoaaU; receii e the petition or pertonall/ caaae 
tba iiitice to bo temd. AiktJ Stiaar Soar v 
Btjtf Ciaii Xeiatap. I. Z B. SO CaU S13, 
approved oa tUi point hlaaoKEs Ifauu c 
biarrasCarasBAPaE LnowniraT (lOOS) 

Bli. B. S3 Calc. 811 

■ - -I neide esie— Trr^itnn(f~ 

Beapal 2ep«tai>ea Vlll a] fSIfl. at 8. l(}-~ 
ihiilicatioa of wotiea of aeZe— Form ot notice^ 
Oidtr at (o loti lo It aoftf —A tale nnder Cegala* 
bOB TIZZof ISlPcanaot attad, if the prariaioca of 
the EeguJalian aio not alncily complied wit^ The 
ttMkiog ap of certified copies instead of the ongiaal 
petition and notice aa re<{aii«d hj a 6 of the Begnln* 
tmn u amiterlal irregntarit; A notice not contammg 
naf order aa to the lota to be aoid u not (a pn^r 
fcam I where the notice waa ftach np onlr nnbi 
I the 14th hlap and the aele actoaU; tMh place oa 
I the ISth. keli that tbu vae In coatrarontion of a 10 
of ilw Begolation. S 10 would acem to implp that the 
' Botioe ia to mnam atack cp, oatU >t rhonid be takea 


t, 3S7e~A riaaaa fa 
the pntnUar ahoaU 
ahill aetaecordiaa 
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DIGEST OP CASES. 


SALE POE ARBEAES OP BElfa?— wn- 
chided, 

do^va at the time of the sale. Whoa the ^otice^ and 
the petition were stuck up every day at 10 a.m,' and 
taken down at 5 r Ji > and they were uot stuck up 
at all on Sundays : — Meld, that the procedure 
was not justified hy the Regulation. Bijot 
Chakd Maeatap r. AirarA Chakak Bose 
(1905). . . . I. L.E. 82 Calc. 853 


SALE POE ARREARS OP REVENUE. 


Col. 


1. Itceiteeaeces 

2. Feacdelext Saie 
S. Saxe 

4. Sepaeate Shaees 


. 317 
. 318 
. 318 
1 S19 


See Moetgage-xtee. 

I. L. E. 32 Cale..283 


1. IRCU3IBRARCES. 


Incimhranees — Act XI of 1S59, s. 53 

— Proprietor — “ Sale ” or “ pttrcTtascr," time of 
— Pefaulling proprietors — Debt assigned io mort- 
gagee — Maul of diligence in recovering it — Ac' 
coi'nts , — -The respondent on 17th February 1S96, 
j)urclinsed an estate sold in exccutiou of a decree of 
the Civil Court against the then proprietoi's. He 
obtained his sale certificate on 21st March and was 
put into possession on 29th April 189G. Default 
occurred on 32th' January 1890 in payment of the 
Government revenue on the estate which on 25th 
March 189G was sold under Act XI of 1859 for 
arrears of revenue and purchased by the respondent : 
Meld, that at the time of his purchase at the revenue 
sale the respondent was a proprietor of the estate 
within the weaning of s. 53 of Act Xi of 1859, and 
therefore took it subject to tlio inenmbrau-es 
existing on it at the time of sale. Keitber 
tbc fact that tlie s.i3e by the Civil Court was 
subsequent in date to the dcfanlt for arrears of 
revenue nor the further circumstance that under 
the revenue sale certificate the purchase related back 
beyond the actual date of the sale aud took effect 
from the 13th January ISJG, altered tlie ownership 
of the estate nor made the respondent any the less, 
a proprietor. Where “ sale ” or •' purchase ” is 
spoken of in Act XI of 1859 in connection with 
time, the time meant is that at which the sale actu- 
ally takes place and not tliat to which its operation 
is carried back by relation. S. 63 of the Act is a 
iwoviso to, or qualification of, s. 37. There is no 
implied limitation in s. 53, which restricts its 
operatiju to defaulting proprietors, Abdool Bari v. 
llamdass Coondoo, I, L. JS. 4 Calc. 607, approved, j 
Mortgagors assigned to their moitgag^e a debt j 
due to them from a third person,' and in taking 
the account of what was due to tbo mortgagee, the 
Courts in India debited him with tho amount of the 
debt, though he had not received it : — Meld, that it 
lay upon the mortgagee to use reasonable diligence to 
recover it from the debtor, and it appearing that 
no serious attempt had been made to do B 0 ,^it bad 
been rightly debited in tho account. Shtam Keaiaei 
». RAstESWAESisQH (1905) I. Ii. B. 32 Calc. 27 


SALE FOR ARREARS OP EEVENUB 

~~coniumed. 

2. FRAUDULENT SALE. 

— .-Separate shares, sale of— Act XI of 

1859, ss. 5, 0, IS, id, 88—jEgniiable relief— Brand 

Irregitlariig — Moiice — Description of property 

Appeal to Commissioner, specification of grounds 
in . — No revenue sale can be set aside on the 
ground of fraud, when the sale would have taken 
place whether or not the fraud. had been committed ; 
nor can the equitable relief of reconveyance to the 
party affected hy the fraud he enforced against the 
auction-purchasers, when some of them arc innocent 
and bond fide purchasers. Amirunessa Khatoon v. 
The Secretary of State for India, I. L. S. 10 Calc. 
63, followed. Bhoohun dander Sen v. Bam Soonder 
Burma Mocooindar, I. L, B, 3 Cate, 300, distin- 
gnished. An erroneous entry of the name of a pro- 
prietor in a notice under s. G of Act XI of 1859 
does not vitiate a sale. Barn Xaraiii Koer v. 
Alahabir Pershad Singh, I. L. S. IS Calc, 208, 
followed. Tho non - issue of a not’Ce under s. 6 of 
Act XI of 1859 is n mere irregularity, which docs 
not make a sale a nullity, nor shall the sale bo annnl- 
Icd upon such ground under s. 83 of that Act, unless 
such ground should have been specified in the appeal 
to tho Commissioner, BalJcishtn Das v. Simson, I. L. 
B, 2o Calc, S33 t D, B, 25 I, A, lot, and (xohind 
Dal Boy v. Bamganam Misser, I, L, B. 21 
Calc. 70 ; D. B. 20 I. A. 165, followed. Mohaleer 
Pershad Singh x.The Collector of Tirhoot, 15 W. B. 
137, dissented from, DeoKAedak Sikqh c. Maw- 
BOOH SiTGB (1005) I. L. R. 82 Calc. Ill 


3 SALE. 

Sale for arrears of revenne — Separate 

shares, sale of—Xotification of sale— Specification 
of share— Material irregularity — Proof of sub- 
stantial injury resulting — Act XI of 1859, ss. 6, 
10, 33 , — Act .M of 1859 requires that tho estate or 
share to bo sold mast bo specified ; the question 
whether in any particular case the notification 
sufficiently specifies it, must depend upon the term 
of the notification. The connection between an 
irregularity in publishing or conducting a sale 
under Act XI of 1859 and the inadequacy of price 
must be established by evidence; tbe amount or nature 
of the evidence required in any case must depend 
upon its own circumstances. IsjlAlx Khas v. 
Annrrx Aziz Khan (1905) L L, R, 32 Calc. 502 

s.c. 9 C, W, N. 343 


Rei;e?i!!e sent by money-order — Estate, 

wrong description of — Mistake — Bevenue in 
arrear — Bevenue Sale Daw (Act XI of 1S59), 
ss.8,20, 33 — Band Bevenue rules in the Band, 
Bevenue and Cesses in Bengal, rule 29 — Jitrts- 
diclion . — Mliero the actual amount of revenue 
I'eniitted by money-order reiiched the ColJectorate iu 
time, but tho remitter made a mistake in the towji 
number and tbe name of the registered proprietor, 
bat was right as to tlie name of estates and the 
amount of revenue payable iu respect thereof. Meld, 
that it was the duty of the officers of the CoUectorato 
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8A1X ron ahueabs or hevenoe 


8 AI.E POa ABEBARS OP REVENUB 
—^fmeinSni. 


3 SALE— <0a{i*i>«^ 

to tecblf lJi« mW<k« BEJir/oJoSO et tb# Z<*s4 
Bereone Bnles *ii4 not to pot op tbs proptrtp ' 
to ■&'« ichcb, it held, would be without jarie* 
dicUon and ought to he let atlda. 2ai Xnetae 
Uoe T Smp»o., I L. R StS Calt SS3 t L E i5 
J X J5J, icterred (0 Hiinr Botsint « MtCT 
iiTniB»zi(1905) . . LI,. 11.32 Calc. aao 

C.W.N.BOa 

■ _ , - a. S7, excejitlosB (3) and (4>— 
TaMSari <<">''» ertaled i\*ti Ftrmn»enl Stit/e* 
«ir*^> 0" por(to*/ «/ vile) p<riHaiu»t 
ioit<f.$erd’<<u, tealt.ete, mede-SxU Sjiseetioa. 
rarciaier (osreidfeaire— iVeodiajt i« «eyiae<— 
hem, direeling tetetUnj Cotrt to dtitrmiot 
fortia»$ )>■)( e» —The pUmtiS, apurtbaK^r ot M 
e>Ut» at a mesoe ts1e. ened to TeeoreT Hoi pone*, 
sum of certain lands include witbm it, atlegini' 
that the defendenla held thou laadj u a t^iik 
Crested tince the Fermasent Settlesent. Iba 
defendants pleaded that the laailf wen their rat;at< 
lands rteulea helgra the Fertnanent SctUeoent and 
that eonieqntnfl; the^ eenld not be ejeetol onder 
.axeeption (3) of l 37 ot Aet Xt of 13S9 The lower 
Appellate Cmrtfonsd that the (ants (orined a taint, 
erntedatiec thaPermaoent S«ttlereent,bBttUt on 
peitioo) of >t permanent dweUiaghouKi tanVa and 
0rdeBfW been mads. StU, that the pla-ntilt 
It entitled to get Atei poseeesioQ ot the lands held hj 
the ^fenfsBU ezeeptisgeBCh portioas of them c« 
ate occnplcd hp tie dwelling honset, gardens and | 
taahs, cte. Airoa CUfder Xog r Aetsss^dt I 
Tslsidsr, L Z E SO CaU SJS, dwcingnitlted. 
SJiojo SiSti T Mimkoilo Eag L t It S 
On(r 293 > JJetr Alt i A/«vt -1'*. I L E 0 
Calc 110, and OoUnd Chmi'a t Joy CStn 
Are, 1 1. S 13 Celt 33T, followed. That, 
aHhongh the defendants did not adduce csilence 
Is the case m to the exact pesicioa ef the portKias 
eoTCTSd h; the dwelling bonxcs, tanks, gardens, 
etc., Che direction of the Lower ApiellsCe Coart 
for the determiasliun of those portions in tbo 
ciecutioa proceedings is, m the circninitances of 
the case, just and proper BnJ OssdorT Oomry 
Feriasrf, B Ij A. for l'o2 p 6i5, referred to 
Though a poison aor fail W prore a defence 
under exception (5) of s 37 of Act 51 of 
1S35, jt is slid epea to hia to plead that be is 
prolerted under the 4th exception. Isanuanpitw 
TIcojnii p Iiifsas BroEa CBOWDsrf 90;.) 

0C V.K.652 

4 SEPABATE SHABES 

— *Po«fe .dares— 


A 8BPABATE SflABES— ccs/isecd 
Art VII (B. C) of 1878. and the sole notiSca- 
tioa did not apeclf/ the share to be said la 
reiiDtredbr • Sot Act 51 of 1859. hot mrrel/ 
deteiibed it as the rcstdne, and stated the nironat of 
the nrHue of tbs entirn estate and that of tboahsra 
toheasU. ITsli. that, uthe amennt of rerenue would 
not correspond with an dfissef share of the lands in 
thacetale, the ula notiA-stion was InsuScient, and 
the non tpscifieatioa was a msterlal iirednlaritf* 
Eem iVwrwis Aorr r 2Io\aiir Ptr4\ad 5isjs, 

/ X. E J3 Cafe 203 j P.J CAosi AfoJfo t. SatJ 
ATafdEiaii*, S C V'. JT. 3S7 1 Iimeil X»<i» r. 
AHel^Aua Alas, ostr, p 509. dislmgniihed. 
Asaeds CAgraa AfaAAeft r jLuSori Jfoioo Sett 
a C Jr AT. 479 1 JTim CAaains Cioioiflry ▼, 
SiniC Ahnisi JDasjif, 5 C IF, A S'V, followed. 
The qnnilon whether reUUon ef esnse and effect 
hetween an irrcgnlarity and a inbstantial injur; 
IS promlUcsseatis))}’ fins of fset Tbs conscotioa 
musthe cstahlishod hjardenea. Tbs presamptioa 
of esssD snd eifect from elnriaibsaecs irrespeitirs 
of direct oilence ms; oceuionall; be sonoUatai 
te nclede the bjpotbosis of an; other cause and 
ma; thnshe vriwd facis proof Saoda/amaitJ Ado* 
T Fiel Earner, / A 2 SO All 419. rtltmi to. 
Kiasbta Casimna CnownsiT *. Caiuxans 
Pnxtui Sots (1985) . 1. 1* K. 83 Cale. 543 

9 0 .W.ir. 487 

■ I I Espitra)s ti«m, tah ef-^yel^/teattto 
of$iU—Sfoifieal 00 e/slsrt— Ssiidse— EsBis; 
esads sals»dfs(en4f trpcjaforif;— Eefitoa/iaf 
tojorg r*iait>s;> proof o/^So dess* Aei fXI of 
lh54j,ei t, 79. 88 Its &on>4neeitcat>on iaanoti* 
Acstien nnder a. 3 of Act 51 of 1853 of tha exact 
sbera tohs sold lu a cau where separaU accounts bad 
bwo opened Dsder s..l8of the Act, jsaot a aatmsl 
IrTtgalarity.lf the notiScation was sufScient to gite 
notice to an istcadiog purchaacr as to what eras shout 
tobesold BiisAarsis Aoerr. IfeAstir Acrihad 
S.sft.f A J2 11 Cafe SOd foUowtd. IVLcro 
tbere wdo endencs.direct or otherwise, on which 
ibo rclslioa of esUH and cScct between a natciial 
irreguluit; an I an insdequae; of pnes could be 
beU te be esUblishel it cannot, nnder the prori* 
sionsofs 38 of Act 51 of 1^5f>. be utfemd that 
Ibaouo wse dna to the other Per Banrcii, A 
iemSUe Such rehitma mori be piored b; direct 
esKlenca ilaeasslfiaw dfsAoiir Fcrstis < Eis;h, 
I Z B SCeU OSSi L. B 10 X A. SSi Jrss. 
«eisth»«T.Aniao*eHaw.X A. 2 M Mad IJt 
Z. B IS I A 171. TandJek Ea,a Adas v 
AAMi Asrais.X Z.S.SI Cale CSi L.B SOLA. 
176, referred to Per MiTBl, J.-lt is open to a 
Court toconsiler whether upon the whole esse, 
haring regard not onl; to the irreguUnt; and to 
tbs inade>ia«;of pries, bot to other circasartaacca, 
there ecnld be a necessary inference of substantial 
loM reralJuig from the irregit^ty latisz Keur 
» Annul AzJz Kwiw {19C5) 

I. Xi. B. 32 Calc 509 
' nc e C. W. N. 348 
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SAIS^AD. 

See Gkakt 


aaw. ir..ioo 9 


SANGTIOM-. 

See AMtI>'ISTRATIOV. 

See CiTii. Pkoci-dcee Cork, s. 539. 

9 C. W. 2Sr.,161 

See IfrCKiriR . ,9 0. W. jW. 247 

SAKCTIOMT TO PBOSECtJTE. 

See Act V op ISGl, s. •! (2). 

r, L. B. 27 AU. 203 

Sec CnncrKAK Procedttrk Coor, s. 195. 

SCHEDDDED DISTBIGTS ACT (XIV 
OB 1874). 

- s. 6, rules under — ” Eeirrln(/ the 

etppeeih'’ meaning of—Jtvle 8, jioicerofUe Hitjh 
Court Ktidep.— Rnlo G of the rules fmmed under 
s. C of the Sciicdn!c<l Distriots Act pro\ide9 tint, in 
a-ppeals from Atunsifs’ or Assistants’ decisions, it 
shall not 1 m ti^cssary to snmnion the respondents in 
the first instance, but the original records elnll 
!«• (Milled for "and if” after perusing iho records, 
etc., tlie olTiccr “hearing tlio appeal" slinll seo no 
reason to alter tli(5 decision nppcxiled from, ho may 
dismiss tliO same. Whero llic Government Agent, 
to whom tho appeal jvns prcfcn«l,_ sent for and 
pemBod tho appeal petition and dismissed tlio. samo 
endorsing tl!(! order of dismissal on tlio petition, 
wilhout fiaing a day and hearing tho appellant. 
Belt?, by tho High Court on rovisiou under rule 8, 
that tho words “hearing tho appeal” neoc5s.ariiy 
imply that Gic appellant must ho pvon an oppor- 
tunity of being heard in support of his appeal and 
that he has a right to he so hoard, if ho appears, 
and Biat tho Agent’s onlcr of dismissal must ho 
set aside. YAXPAOtuni JAOA>*NADUAAr r, Yakdi- 
MCRt SESnACUEIiAAI (1005). 

r. r,. B. 28 Mad. 404 


SECOWD APBEAL-conefaded. 

Court found that, though an adoption had taken 
place, it 11 (la not, and was not intended to ho a real 
adoption, hut was a sham transaction entered into by 
collusion for tlic purpose of deceiving tho Qos om- 
ment, n case which was not set up by tho parties, nor 
warranted by tho evidence. Meld (affirming tho 
decision of tho High Court), that such a disposal of 
tho suit uns a " substantial error of defect or proce- 
dure " within, tho meaning of s. 584 of tho Civil 
Procedure Code (Act XIV of 1883), and that tho 
High Court therefore had jurisdiction to set aside 
tho dnding on second appeal. Jnjianyamanjari 
Ofiowdhrani v. Tripura Soondari CTioiodltraui, 
Tj. Jt. Id I, A. 101, and Diirga Choiedlirani v. 
Jeioaltir Singh Chotrtlirt, Jj. 21. 17 I. A. 133, 
referred to. SmrABASAVA v. SAJfaAPPA (1905). 

X. L. B. 29 Bom, 1 
„ s,c, L. B. 31 1. A. 164 


JDelutier — Words of dadicaiion-— 

Second appeal — Constntetion of document— 
Crounds. — Wliero a doeumont of title, which was 
tho foundation of tho whole of tho plaiatUf’s claim 
in tho suit, was misconstrued by tho Lower Appel- 
late Court : Held, tlut it was open to tho High 
Court in second appeal to iaterfero with tho find- 
ings of tho Lower Appellate Court arrived at on a 
misinterpretation of tho moaning of tho passages of 
tho document, Namltnt Singh v. ChuUer CTiarca 
Singh, 10 W, U. 333, referred to, K.aba Suitdah 
Matojidab V. Baspxxa KmuD Box (1905), 

9 O. W, H. 164 


SBCUBITY FOB COSTS. 

See Execution or Decheb.’ 

L li. B.32 Calc;. 494 


SECDBITV fob good BBHAVrOITB, 

See CniJiiNAP Pjjooedttee Cobb, ss. 110, 
112, 190, 191 AND 526. 

I. Is. K. 27 All. 172, 262, 283 


SEBAIT. 

See SitEUAiT, 

SECOISTD APPEAL. 

SeeAuTEm , 9 C. W. E". 164, 836 

Grounds of appeal — Uetersal hy Migh 

Court on eeeond appeal of Lower Ap/ella’o 
Court’s decUtnn — " Sulstanhal error or defect 
■of proeedtn e ” — Cieil Trocednre Code ( Art 
XIV of 38‘52), sr. 5S1, 3S5 — Suit to set aside 
adoption — Question whether adoption was real 
and Imding — In a suit in which tho plaintiff 
prayed that it might bo declared that tlio defendant 
was not her properly and legally adopted son, 
tiiat tho ceremony of adoption did not tal.o place, 
and that, if it did, it was inoffcctu.al and invalid' 
owing to misrepresentation, coercion and fraud, the 
first Court found tliat there was a real adoption 
binding on tho plaintiff. Tho Lower AppeEate 


SECDBTTV FOB KBEPESTG THE 
PEACE. 

See CniMiNAE PnocBDUBn Com, S3. 10". 
118 AND 406 , I, L. B. 26 All 623 


Jurisdiction — Land, caneclMios 

before actual execution — Criminal 
Code (Act V of 1838), ss. 107, ISS—Jyr’i'X 
Revision, — S. 125 of tho Criminal Prosed’sre Cej' 
does not confer upon a District 3Ubgi.lni/e 
appellate or roaisional jnrisdietba La 
orders binding down persons to keep 
hy Courts subordinate to hisoirn, but it 
an original jurisdiction. After a b-'ul to V>f ** 


peace has bc»n txeeuUd, a Dhfricf 
hold, for sufficient reasons, that It h is> 


sary and cancel it; hat he Isss u" . 

that it was nor or uecemrr, Tt-’s ^ ^ 
from an O' dor rMuiring ' 

Babka Chandea Dex r. 

i D. - 
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BECUBTirr FOB KEBPirrO THE 

Dtiptiii reUt\»y to foittitio* of 

laoi—XofUiotton of rroc««i/»»5»— of 
3fa_l7uJraf«i — Cryi’itoat X^oeeiori CodifArl f^of 
isasj.t! lOr.Ui, US—^^tn kdiipaterrUtui; 

to posKsnoD af land lo tilnl]' to CWM «l*tc<ebef 
tile peace> & Sfa^stnte bu a ducretioa to proceed 
eithor nn^ «. 107 or nsdcr n 1 14 ud 145 of the 
CnnunsI Piotedore Code Serene Prttad 81*3% 
T- Emotrae, 7 C W h 1J3 not fo)low**l Eaj 
Borperee r £atini^io 7 C IF 

•sd Se7a3al SoneeXarla r JSafeter, J Ji. S S6 
JilaJ. 471 ioUotred SliEOnu Box * CairttB 
Bor (ItOS) . 1 Zi.It. S2 Cftle.d8e 

iTicCilei' o (OKciioR^raattil (0 0 

nlsr pcMon eovU 2a aiaitcd ef ig toeti oHef 
pansa — Criwiaal Protedara Code fAet f' of 
1S98J t 195— Aiuictioa fot prow<atii»eipre«}; 
^Tcn to a put enlar applioant cannot be arailcd ol 
ty Mmo other person ^uut that pertoo’e wiah aod 
inthoot bw aatnartty Otrydtan UnAolr UeitI 
Jia. 7 l S S Ce7e 4$Si Saftnm Sermo t 
Goert 2<an />»«, Z i S SO Cale 474. J* re 
JtanernJh* T £ S liAU SIS/ ihAX.a/ee 
Sett y }yr*tjfe Ospel Jtop, 8 C 77 X 8S5>»tid 
ZUe^a Do< Babbit T Q«aa Imynti, I £■ It S7 
Cote 820i lelerted to JooiscBa KiTS Mootn 
ns c SaiiT CEinsi Banuss (lOoS) 

X Z..R.83CaU 981 

SSSrZCE TCXfTTBB 

Su IiUB . I Xa B. S3 Cate BiS 

8BBBIOZI& COITBT 

SteCsuayti^aoctBCks Coot 


BE8810N8 JUDGE, POWEB OF 
5«e Csotnru Ftocisrtt CD2>< 
Stt Btuiro 


BET OFF 

See Cms Psertrra* Coot 
S41 SriT, ruciTUSAsiUTt or 

I ZaB SB Calc es4 

SETTUiatBin! OFFICES, JT7BZSD1C. 

■norr of. 

£a(13s'<<3iiTtsatCT Act 
Set It^iasicTiO'e 

I. E B SB Calo Z63 
Set Breosfi or SiaSTt 

LXj.B SB Calc. 518 

BHEBATT. 

SatConaiciAcr,* 7ft 

9C TF.Jf 431 
JeePatrUS IMlIlOJfOr 
■SaaTittl. 


SHEBI EAHDa 

Sea EsMWatTT 

Bit Lass Brrsscs Coer 

I Ii.R.29Bom-4l5 

SHIAH VENDOB. ^ 

Set UiBonsDije Lav 

I.l..B,32Calc 082 

SLAirOEB. 

£«it/ar motitfoiiialih/y of, 

»s Ua Ctnl Coarl— Srsadei*— ITerda tpoit* not 
it/aouitory to Hi yirton ifiajia^ tbeactioa — 
A nit {or damages {or an aUeged aUnder still not lis 
iatheCiTilCouit at the instance of anr person, when 
the srnTds eonplalned ot are scithLC defamatory o{ 
him nor have tiioy <an$^ him any Injury Per 
Hastycior. J—X vitnnatsnot entitli^to cUim 
ptaiil^ for a alandetona sUtenicat a-antonly made 
vhitit IS nnther ut answer to any questioa addressed 
to bitg (g examination or cross examtnation, nor has 
any eonnoction at al[ with the case nndcr trui 
Ometaa Snaa* SwMiir^ Swos (lOoSt 

E X- B 8S C^le 1080 
■jr 8 O 'W. Sr 847 


SMALL CADBE COTOTS, MOFUSSIL 
Towns. 

■ Boh. 8, Art. IS-Dasr (a vriiei a 

firttui tatilliS if rtatoo of kit tnUratt to a 
« tkart ofpetMalt 
moat to a rehfieat lailtlattoo—Haiotetaatili// 
—S eeut by a oeaber of religiOBs asMcatwa to 
recoter hu share tf the “TOluaUry paynieati'' siado 
tothoaMQciation is aanit within the inoanlns ctf 
Art. 19 Sch 2 ot the Prcniudat Small Cause Court 
Act for “duee" to which a person U entitled “hi 
reaaoa ot his interest In a religions Instltntioa,' 
and aa anrh it is excepted fiom the eognuance o( 
a Conit of Small Cansea, Slokodio t Sidhai 
Bam, J L B 26 All 360 eommeoted on. Bos 
TsnttisT MsiriraSoMaTsnrU) (itKli) 

Z. Zk B 28 Mad. 202 

ISoh a, Art 19— Jeit for oecvaaf 

•akottlS OBI* for aa acroont wiflua Art. SI ot 
the I'mTuicisl Small < anse Courts Art dors sot mean 
ererjr rase in which accoonts hare to he looked 
into to ascertain the amount due to the pUin^ 
A anlt for an tictount is a special form of so t, la 
which a roecial process is required to take aa 
•count KO'cnrac Rrnoa Reddi r Srsnua 
SniT arrn EtrstBsosxa Sctbbsvus (loOSl 

I. L. B. 23 Mftd. 394 

small cause COUET3, FBESIDEN- 
C'r TOWNS 

Set erra Paocrora* Cow, » ill 

0 C W. K. 74S 

a 17. 

Set yxw Tsm, ArmesTws-Bos 

LlkB.3B Calc. 339 
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SMAIiI. CAUSE' COURTS, PBESIDBIT. 
CY Towisrs— 

Jurisdiction — Post Office Act 

(VI of 1898), s. 34 — VahtB’payahle article — 
Liahiliiy of Oocerniiient to sender tcTien value not 
collected from addressee — Duty of post office to 
collect value payable — Liability for neglect to do 
so. — ^The plaintiff delivered a parcel containing silver 
jovrelloiy to the postal authorities for transmission 
to Colombo as a valne-pnyahlo article. He also 
registered and insured it for The foes 

were duly paid, receipts obtained, and the post office 
took charge of the parcel. By tho mistake of a clerk 
the parcel was delivered to and accepted by tho 
addressee ivitliont its value being collected from him. 
This suit was brought to recover the value of the 
parcel from tho defendant, ns the post office would 
neitlier pay tho money to plaintiff nor return the 
article. The defendant relied inter oZia upon s, 34 
of tho Indian Post Office Act, 1898. The proviso to 
s. 34 runs as follows : — Provided that tlio Secretary 
of State for India in Council shall not incur any 
liability in respect of the sum specified for recovery, 
unless and until that sum lias been received from the 
addressee. Held, that tho defendant was liable. 
Tho effect of tho proriso is that tho post office does 
not ^arantcc the collection of the money, but the 
proviso docs not absolve tlie post office from the 
common law liability to pay damages for delivering 
a parcel without collecting the money in pursuance 
of his undertaking to do so. By its contract the 
post office is bound to collect the money, when it 
delivers the article. If, for any reason, it neglects 
to do so, it commits a breach of contract for which 
it is liable in damages. Tho measure of tho damages 
being tho value of tiio article lost. A Small Cause 
Court has jurisdiction to entertain such a suit, it 
being a suit on contract and not on tort. Mothi 
Euxgaya Cheitt V. SEcncTAEY or State ron 
India in CouNOHi (1905). 

I. L. B. 28 Mad. 213 


SOUTH CATTABA. 

JForest and waste lands — Debuttalle 

presumption ofOocernment ownership — ConcUisive 
presumption under Hindu and Mahomedan Lata 
— Wary land — Riyht of wargdar over waste lands 
adjacent to his cultivated land — Kumaki and JTet- 
ticut rights— Acts of user and occupation consistent 
scitli proprietary right of Government. — ^There is 
a general presumption that forest and immemorial 
waste land in South Ganara, not exclusively occupied 
by any person or body of persons, is the property 
of the Government. In the cose of tho large traote 
of immemorial forest on tho ghats and elsowhcro 
in South Cannra, there is a presumption of fact 
tlmt they are Government forests, though such a 
presumption is rebuttable, by proof of private owner- 
*sbip in regard to any. particular port of tho forest. 
In the case of forests of secondary growtli, tho 
presumption will usually bo that they belong to some 
private owner, but this may be rebutted by show- 
ing that any portion forms part of a warg that 
u-as abandoned or forfeited or escheated to Govern- 
ment, or by shoivingthat it was not part of a warg. 


SOUTH CAWABA-concInd^cf. 

but was cultivated as Ku'mri. In order to rebut the 
presumption of Government oumership in forest and 
immemorial waste land it is necessary that there 
should bo proof of the Dxercise,.both in the past and 
in tlio present, of acts of undoubted ownership, such, 
for iiistauee, ns the granting of leases to tenants 
for cnltivation, and tho cutting of valuahlo timber 
trees for sale and not such acte ns tho Government 
permits in forest and u-asio land for the benefit 
of tho adjacent cultivation. “Knmafci " and "Hetti- 
cut” privileges, which arc conceded to all wargdars 
for tho better enjoyment of their warg lands ad- 
jacent to Government forest do not by any means 
prove oxclnsivc proprietary right as against Gov- 
ernment. "ISTcttlcutt” privileges arc enjoyed by 
such wargdars as have their wargs situated in 
valleys lying betiveen the slopes or ridges of hills. 
Each ridge or Hetticutt forms n natural boundary, 
within which a cultivator grazes his cattle. Knniaki 
lands are lands which arc allowed to bo used in 
xissisting cultivation and they are intended to afford 
to tho ryots tho means of procuring leaves for 
manure and to fnrnish fodder for their cattle. 
History of the Eevenuo System obtaining in the 
District of South Ganara reviewed. Suhbaraya v. 
Hrishnappa, I. L. D. 13 Mad. 422, approved. 
Shaslcappa- v. The Collector of Hirth Kanara, 
I. L. R. 3 Dorn. 4S3, approved and followed. 
The Seobbtahy oe State tob India v. Kbish- 
NAYYA (190S) . . I. Ij. E, 28 Mad. 257 


SPEOIAIi OB SECOND APPEAL. 

BS, 684, 685 — Second appeal — 

Grounds of appeal — Reversal by High Court on 
second appeal of lower Appellate Court's decision 
— « Substantial error or defect of procedure " — 
Suit to set aside adoption— Question whether 
adoption was real and binding. — In. a suit in which 
the plaintiff prayed that it might bo declared that 
tho defendant was not her properly and legally 
adopted son, that tho ceremony of ad6ption did not 
take place, and that if it did, it was ineffeotnal and 
invalid owing to misrepresentation, coercion and 
fraud, tho first Court found that there was a 
real adoption binding on the plaintiff, Tho 
lower Appcllste Court found that though no adop- 
tion liad taken place it was not, and was not intended 
to bo, a real adoption, but was a sham tronsaction 
entered into by collusion for the purpose of deceiv- 
ing tho Government, in a case which was not set up by 
tho parties, and not warranted by the evidence. Held 
(affirming the decision of the High Court) that such 
n disposal of the suit was a ''substantial error or 
defect of procedure ” witliin tho moaning of s. 684 
of the Civil Procodnro Code (Act XIV o£lS82), and 
that the High Court therefore! had jurisdiction 
to set aside tho findhig on second appeal. Ananya- 
manjari Chowdhrani v, Tripura Soondari Chow 
dhrani, L. R. 14 J. A. 101, and Durgadhrani 
V, Jetchir Singh Chawdhri, L. R. 17 t.A, 132, 
referred to, ShiTABASAVa v. Sakoaepa (1905). 

I, Jj. B. 29 Bom. I 
8.C.L.E.31I.'A.164 
M 2 
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(I*ef 

^Lac\„-~SptC'J^ ' 

, ga-p-rcio" 

for focifle 


' CAAba 

ePEomc 

pirttioo- of the 

®®® I tot 

«> -rcrs 

(lOM) 


moi for .potto 
,bercSj to f»tor 
peilanoonce of » jjjg imjboai of the eoeoiil 
If to fir.t deteo^t to to pUinblf 600 unoK 

Ue b*l tial.« o! to *->to“' 


s,. LwiTinoK ACT, 

_. o_c„.l M. 


to crtd>tor* of to e tot * _^prlr^erJt»^rt .v.Miiod 0 * tOMtty 

notice, lie «« oiOy J ,-tor«rt of to iodg™*®t- \ ^ tentot tW® . 0 of the 6p*c>*t 

, fefWESfef ri 
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Ifc B. 39 Bom. 334 

S„t /ap— LwM-CowM.r M « 

ttw to lew for • fortber term rf twenty 

. on the term* »o4 in cotuidetetion of y»J»*»t 

je rent mentioned Ui to lew.” TSi« wM 
I, »Vb lew to bdicoto tbet notice «l 
•sew wu to be pven before ite ex* 


nothms In t 


» toToaW ot’^jr 

tT«d by to ^ 

to pliiotitt fleldtot to 

^e" Xivlf 1^2), •""““^twe^n**^^* ” ° 

upon which to die^ta Bcnnerre * 

tlpropcrW odjadicited open n. 29 Bom. 313 

»i3Qn»o(lW5) . • ,^ , 

a»d eowtnicriwi la’‘<if'>^ 
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SPECO’IC BELIEF ACT (I OF 1877)— 

coniinncd, 

tlirougli a {cnant can bring a saib under b. 0, Act I ot 
1877, io recover xioasossiou of property of wliicb bo 
has been dispossessed by tho net of a third party. 
Inftasi Tiltai v. Sna^nana JJesilsar, C.ll.Jso, 
■ 643 of 1803, iinreporfcil, followed. jAGissATHA 
CnAliRY «. RAilA Baxeb (1905). 

I. L. R. 28 FTad. 238 

s. 18. 

See Saxe . . 9 O, W. E. 1019 


s, 18 — Contract relating to properttf 

of minor — Guardian, liability of . — IVTicro a con- 
tract to sell hnniovcablo property was entered into, 
without any legal necessity, by tho defendant, not in 
her personal capacity and not ou the i-cprcsentation 
tliat tho property was her own, but as tho next friend 
of her minor son, and Uio parties contemplated that, 
unless tho sanction of the District Judge were obtain- 
ed, the bargain was to come to an end, and before such 
sanction was obtained the minor died, leaving tho 
defendant ns bis heir s SeUl, that tho agreement 
could not be specifically enforced against the de- 
fendant. S. 18 of tho Specific Kclicf Act has no 
npplic.T,tion, where tho defendant never contracted 
to -sell property, as if it were her own. BAsnjiosi 
Dasi o. StJisjA Kanta Box CnowTDnnx (1905). 

I. L. B. 32 Calc. 832 


a. 21 — Civil Procedure Code, s. 523 — 


Arbitration — Agreement io refer made pending a 

Such agreement a hario the continuance of the 

jf,(, 7 ._Vnioro parties to a suit have agreed to refer 
tho matters in dispute between them in such^ suit to 
arbitration, such an agreement ousts the jurisdic- 
tion of the Court to proceed with the suit, whctlier 
it is filed iu Court under tho provisions of s. 623 of 
the Code of Civil Procedure or not. Salig Ram 
V Jhunna Kuar, I. Ji.R.4 All. 546; Shcoamhar v. 
icodut, I. L. R. 9 Alt. 168, and Shib Lai v. 
Jlira Lai, WceUn Notes, IBSS, p. 133, followed. 
SuEO Dai r. Srao Sitakkab Sikgu (1903). 

I. L. E. 27 All. 534 


8.23. 


- See Speoixio 


Peuxohmakoe. 

I. L. B. 29 Bom. 234 


_ B. 22 — Specific performance of con- 

tract— Discretion of Court— Relay in applpng to 
Court for relief.— Hrea-i delay ou tho part of too 
ulaintitt in applying to toe Court for specific porform- 
STof a CO&, of which he claims toe benefit, ia of 
itself a sufiiclont reason for too Court in the exercise 
of its discretion to refnse relief. MU icard v. The 
■Part of Thanet, 5 Ves. 720n., referred to. Nawab 
Sic. CBEBi (1903) . I.L.B.27A11.878 


-- g. 22 — Specific performance -Issues— 

Discretion of Court— Delay— Laches--Furchase 
subieci to subsistiny equities— Right , title and in- 
terest of judgment-debtor.— lixo ph.intiS sued for 
sneolflc performance of an ngreemont whereby tho 
father of the first defendant and tho hush aid of too 

econd defendant agreed to soil to tho pl dntiff 500 
qnaro yards of land forming part of a property con- 


SPECIFIC BELIEF ACT (I OF 1877)— 

continued. 

sisting of a oliawl and vacant land. Tho agreement 
was ^ted tho 29th of Jnne 1901, and the snit was 
filed on tho 30th Bovemhor 1903. Tho third defen- 
dant purclmsod the entire property nt a Court-sale in 
execution of a money -decree obtained by tho creditors 
of tho original vendor against his estate. He had 
notice of fiio pbiintifE’s claim. Held, that even if a 
pnrehasor ata Court-sale purchases without notice, ho 
can only bny what tho Court could sell, i.e., the 
right, title and interest- of the judgment-debtor, ns 
these existed at the date of the sale, and as theso 
could have been honestly disposed of by the 
judgment-debtor himself. Sobhagehand v. 
Rhatchand, 1. L, R. 6 Born. 193, followed. Peer 
Mahomed t-, Mahomed Ebkahim (1905). 

I. L. B. 29 Bom. 234 

^B. 39 — Suit for declaration — Cancella- 
tion of document — Consequential relief. — ^The plain- 
tiff having sued for too cancellation of a sale deed 
framed the prayer in tho plaint so as to seek a decla- 
ration that tho sole deed w.as fraudulent and for an 
order to liavo it cancelled and a copy was sent to the 
Suh-Kegistrar as provided by s. 39 of tho Specific 
Belief Act (I of 1877). Held, that tho suit was one 
for a declaration with a distinct prayer for conse- 
quential relief. Naram Khan v. Daryai Singh, I. 
L. R. 5 All. 331, dissented from. Pabtatibai v. 
VISHVANATH (1905) • . I. L. E. 29 Bom. 207 

S. 39 — Limitation Act (K VoflSlT), Art, 

91 — Suit to set aside an instrument — Collusive sale' 
deed not intended io be acted upon. — A suit to can- 
cel or set aside an insfrninent must, under Art, 91 of 
tho Limitation Act, be brought witliin three years 
from tho date when the facts entitling tho plaintiff to 
have tho instrument cancelled or set aside become 
known to him. Tho plaintiff on 1st J une 1895 exe- 
cuted a sliam sale deed in favour of the defendants 
neither party intending that it should he acted upon. 
The defendants in February 1899 began to set up a 
claim to ownership on tlio strength of tho deed. On 
8rd August 1900, plaintiff brought tliis suit. On its 
being contended that the snit was barred by limit- 
ation : — Meld, that tho suit was not barred having 
been brought xvithin toreo years from tho date when 
too plaintiff apprehended that the defendants had set 
up a title under the instmment. Tho facts which 
would entitle a peison to bring such a suit are stated 
. in 8, 39 of too Speoifio Belief Act (I of 1877). 
SiNGABAPEA V, TAEAEI SASJITAPPA (1905). 

I. L, B, 28 Mad. 349 


s , 42. 

See Bombax BEVEinJE Jttbxsdiotion Aox. 

I. L. B. 29 Bom. 19 

— s. 42. 

See HneoTT Law . I. L. E. 32 Gale. 62 
— s. 42. 

See Hindu Law— Ahenation. 

0 O. W. IT, 25 
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SPECiriO EELIEP ACT. (I OF 1877>— 

. 4a_Dee?iJi-»forjr rf«er««— 

tt Coutl~J<>i*i yeBjoiw***- of 

jurtiM — Wliert! »ome of tie doKcu<Unli of o indg« 
nwnt-deitor under l»o Bent Owt d«r«w 61oil * 
roiC m ft Ot-a Court, *1* 

joint ancHtml familj property »»» not 
oitcr tlie dect»« of the JudgmtnWohtor, to be takcu 
in exeontion of rocb decrooi, and did not male p»rt>«« 
fo the »nvt lh« t»-o eon* of the Jadgment dflitor, U 
wM held ti»t tho Court osntiid * npht duer^ 
bon un’rr a 42 of the Specific Belief Act, 1877, 
in refasin? to grunt » det'entory deerec Muu, 
BitA OT t tfiUJI Ehi» (190S) 

I. li. E. 87 All. 138 

«. 43— d’v'f Ifietr prteemp/i re 

h/i leeeef I* eVee*» »«Jf* 4e J\ft feeael— 7»- 
y»«rfiii» —There « nothing In to prerent tha 
heir preeumpb'o, tint «, the nerton, who vonld 
be enbUed to peecett on, (f the life tenent ntre to 
die at the sioinent of etui, from etuag tot • docis> 
nbeo that a* a^-ainrt the life tenant he ii eubUed 
u nett reiernouer. and for an injunction terttain- 
IQC lie life tenant from traebng the property lu 
nit Aaat elaaad Soet * Tiie Coetf of tt'arit. 
I, S S i -d- lit followed. Oaepoyyt r Jfeia 
Uht’tnu J I S 10 Had iO. referred to 
GreesMa £>ayd t fTaieri fail Sffi, I Z S 
S Cafe Ji. djitented from SanUTOa Natb 
Biswas e BOEtrt Uo'rt Deu (1807) 

L L. B. 87 AU. 409 


. 4S>Z)>r( 


> of Coeft t» mete 


ittlaTaforgd . 

» y^Sattif*tieoffotdtelsral>»A^ ^ , 

egideu'e afiraatioe-^aMnoa iy fallir tfmteor to 
r^gif la me iar^wSttde Ztfe>— 

Btti/er iniaraiion ef\»taXtd\iyoft(i4sm'e alteec’ 

<io»— Ptaiiti^ not neareei rerm leaee— dfeiafaia 
ofiTity— FlainUBi a minor, toed tor a drctaratioo 
that an at eoitioa bye nisda nidow w-u loralul at 
spaiBSt him after the deati cf the aijiiir Flsiatiif 
wse not the ncarett rerenioner, there being certainty 
one and apparently twoaeUot leTrraionerf.tibowviilil 
he entitled to tahe in increttion before him. Flam. 
tiiTe father had not brought any eBit. thoagbbecouM 
hnee dose >0, and the fatbrr’e nght to hmg andi • 
cnit Iwid hecomo barred Theneareetrerenicnerhad 
cournned In the improf rr alwaatum and all the nrv 
tionen nearer than plaiatif bad omitted to cue tad 
wmharrrd from diungao by haitatioo. They were 
all piitie* to the niit —-Btld, that tie emt n a* not 
bairod by Umitabon. Vniera there axu etTcral 
rercKiooen entitled euroesiiTelT to cncc^ to an 
estate held for life by a Hindu widow, noose of each 
rerereionere can be held to claim thi^gh w derire 
hie titlo from another TCVerttoBer, eren if that other 
Inppena to be Ins father, bnt each denrea bw tillo 
from the lart fall tnroer Pjaiatiff me theiefbra 
enbtled to the hmefit of e. 7 of the Limitation Art, 
There ii no prmtj of estate between one menunet 
and another as such, and, eoMcqneatly, an act or 
omSssioD by one rewrswaer eaaaotbiadaaolherrerer. 
noner. who does sot claim through him. SXogwaitla 
T Sittf.i Z.S 23 All 33, approred. Cxtagae. 


BFEOIFIC belief act <1 OF 1877)— 

roaCtased, 

famAtUteen r, Bat Jfofiyarri, F. X. B. t4 Bern. 
dt2, dieensseit. Held atio, that plaintiff tru en< 
fiGod to oiaiotalii tfco anlt A moro distant rnry, 
aiostr asay mintaln neh a tnit, when titereTemonora 
marcT is enceceeiou are in collusion with tie widow 
or have preclnded tliemselvee from suing. The right 
giTM Iij a, 42 cf the Specific Belief Act to bnng s 
drolaratory aait is not Dnitod by illastratioa (h) of 
that srctios or by Art, 123 of the Limitation Act to 
euiteby a person piesBmpUrely entitled to pii*se»»ian. 
The gesetal worft of a section slionld not he limited to 
tbeillnstrattouegiminihe Act or hr refereuce to tie 
foite epecially euBiserctAl ia the Limitation Art. 
Thosgh it was doubtful whether the lower Court 
ehouVl, iu the nrreisocf ite diseiclion. hare allownl 
the eait to proceed. Lasing regard to the remotcocst 
of I UiDtiffs interest, tie lligfa Cmirt maJii the decla* 
ntMo pny^ for. M tio^Uagef fart WM that the 
aLeoatioa had been made witbMt oeeeeuty and was 
improper, audit might be that, when the widow ahouhl 
die tlic plaiotiff would be tie piesumptire reemiODer, 
•od the drclaialiaa now eiedo wnoM mre hioi from 
haring to prore Die impropriety of the ajienaiioo 
, again. Per DAms, The drolantmu tnadolo 
I tbo present snit aonU serre the purpoee of prrpetg, 

I atiog testimeny for wbomwieerr might happen to bo 
ib« next fwrmioner 04 tie death of tie widosr. 
OOVUDA Fuui » TsATAAlMit IlDOS). 

I IaB.88 2£aAG7 
43— Diserrtieaary fever cf Coert in 

yeoatieydfctoeatioa— Deeiore/iea (a mpret ^ a 
tetd leefesjassl^CosKs, ssirrsat pevert at, f» 
ilayerdwettteetaftvetietlm-CrerlFeitAet^A’i 
eaterrm rttnf met •eesnery is si ile^r if sctorir/ioa, 
wises no eossr^ssatiateeiiS/ bsIm— E rery Oort 
of compeient jonadiciioD has inhereot power topie^ 
rent abuse of lU process, by atariag or dismiasing 
wilhesrt piocf actmor whwii at hoiJs to be rrxatiaos 
HajgatA V Feiieisr Frerts [ISSSI, A C SI at 
fp 67, €S, rtfemd to. Wiiere toe facte alieged 
in a pUiat an totally tocoulstent with doeiaiotis 
proaonorcit on (he ampint materbls, in litigation 
eiteodiog osrr lim qaartera cd a eentnry, eseh a 
pUmt ought to he dissustod summarily lu Die exer> 
cise of euefa Inherent power. The discretiOiiary power 
to grunt declaratoiT decrees under the Spcciii..* Kefief 
Act ought not to be erercteed, wbea the pUlotiff cee)» 
to buss declared ui invalid und void a transact on 
whiclvon bii Dsru aUegatlons, sreraldbe bnt a bciifsm 
yvlaisa eo far aa hii nghta are concerned. Tiale- 
ratm Jatpal Fmaver r. Siatja /a,toi- Baiader 
ffinyb, A.B ail A S7 at p.CS, It wiU io no 
ground tor the grunt of ench diecrctionury relief, thut 
(be traniactioo in ijueetion may furnish u piece of 
esWeoeo against the plaintiff. Where a plaint merely 
pray* that a will » regard to a property nay be 
■teelarod soul as against tha plaintiff, the stamp duty 
payable is that for a deelsratory suit, and not an od 
oaforem fee on fhe value of inch propertr 1 mA, 
BVAAK TffTAB e SlsmSUA 7^*« <1005) 

i.Xj,ii.88hx»d. seo 

8 . 62 . 


fiss ilAmE^ABCB 


0 C. W, H. 1078 
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DIGEST OF CASES, 
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SPECIFIC EELIEP ACT {I OP 1877)— 

concluded. 

S. 54 — Sendai Tenancy Act {VIII of 

‘1SS5J, s. 23 — Agricultural purpose — Building of 
indigo factory — Spe'etfic Belief Act {I of 1S77J, 
s. 54, ill, (kj—lnjunction restraining tenant from 
rendering land unfit for tenancy — Suit, .if maintain- 
ahle. — Tlio cultivatiott o£ imligo is an agrlcultaral 
purpose, but the manufacture of indigo cahos out of 
indigo plants cannot he said to ho an agricultural 
purpose. Where land is let out for agricultural pur- 
poses generally, the erection of an indigo factory on 
a part of such land must render it unfit for the pur- 
poses of the tenancy ; and the landlord would ho en- 
titled to sue for an hrjnuctlon restraining the tenant 
from building such factory on the land. Subunbua 
NaEATAST StKGE V. Habi Mohak SIissee (1905). 

9 C, W.'JSr.ST 

STAMP ACT (tl OP 1889). 

B, 2 (5) (b) — Promissory Koie, — The 

defendant passed to the plaintiff a doexuneat to this 
effect ! I have this day taken from you in cash 1148 
(forty-eight). I have received this amount. I shall 
repay this money without taking any obiectiou, when 
you should demand [it].” 73'® document was attested 
hy two witnesses. It horo a one-nnna adhesive 
stamp, ffeld, on a construction of the document, that 
it was a bond within the meaning of s. 3 (3) (i) of 
the Indian Stamp Act (II of 189a) ; since the docu- 
ment was attcstal and was not payable to" order or 
hearer, and the executant obliged himself to pay the 
money to another, Venku v. Sitabaxi (1905). 

I. L. E, 29 Bom. 82 

— s. 2 (16), Sch, I, Art. 45. 

See Pabxies, addition ob. 

I. 35. H. 32 Calc. 483 

s. 2 (15) — Civil Procedure 'Code {Act 

XIV of 13S2), s. 393 — Decree for partition — Com- 
missioner’s report — Decree in accordance — Final 
order — Instrument of partition — Stamp, — A decree 
for partition passed inaccordaueo with a Commissioner’s 
report under s. 396 of tlie Civil Procedure Code (Act 
SIV of 1SS2) is a final order for effecting a partition 
passed hy a Civil Court and must therefore ho stamped 
as an instrument of partition under s. 2 {IS) of the 
Indian Stamp Act (11 of 1899). Badabam r. ItAJt- 
.bbishna (1903) , , 1. 35, E. 29 Bom, 308 

S, 24 — Mortgage deed — 'Exemption 

from duty— -Statute — Construction — JExemption,— 
Tlie proviso to a. 24 of the Stamp Act (II Of 1899) 
contemplaies that to entitle the mortgagor to a deduc- 
tion thereunder, the property transferi-cd should ho 
identical with that mortgaged and should not merely 
form a portion thereof. An enactment imposing a 
bunion requires a strict construction in favour of the 
subject j hut an exemption must he strictly con- 
stmed in favour of the State. IB bb Kibabai 
( 1905) . - • , E 35. E. 29 Bom. 203 

Sch, I, Art. 1 — Construction of 

doewment —Promissory note — Acknowledgment. — 
Three persons borrowed money from a fonrtli, and 
at the time a memorandum signed hy tlie horrowers 
was draum np in the following terms i — “ Account 


STAMP ACT (H OP 1899)— concluded, 
(le'klia'^ of Bhawanl Din Kalwar, Kntwari Kalwar 
and Bindcsri Kalwar, 8th February 1901, interest 
1 per cent, per mensem, payable 3rd Slay 1901, 
S500 borrowed from Udit Upadliyafor a sugar 
factory." The document contained no promise to 
repay the money. Held, that tins was a mere memo- 
randum, which might perhaps amount to an actoow- 
ledginent such as would require a l-nnna stamp, 
which it bore, hnt was certainly neither a pro- 
missory note nor an acknowledgment conpled with 
a promise to repay, which wonld require a stamp of 
higher value, and wonld not e,xclude parol evidence 
of the contract. TIdit Upadhya v. Bhawakx Din 
(1906) . . . , I. 25. E. 27 AH. 84 

STAEE DECISIS, 

— Its value in the department of procedure, 

— ^Die principle of Stare decisisisol undoubted value 
iu its hearing on the law of property, hat the doctrine 
is not of the same importance in the department of 
procedure when the practice of one Conrt,is to ho 
brought into conformity with the settled practice of 
other Courts and the plain terms of the Code. Mani- 
DAD HAEGOTANDAS V, VaNJIALIDAS AltBATDAD 

(1905) . . _ . . I. L. R. 29 Bom. 621 

STATUTES. 

Construction of— Pensions Act {XXflll 

of 1S71), s, 4 — Bombay Becenue Jurisdiction Act 
{X of I97C’J,s. 4, proviso. — TIio general presump- 
tion is against construing a statute as ousting or 
restricting the jurisdiction of the superior Courts. 
The intention must he expressed in clear terms, not 
merely implied, hut necessarily implied i the general 
rights of tlie Queen’s subjects are not hastily to bo 
assumed to he interfered with and taken away hy 
Act of Parliament. Such statutes arc to be strictly 
construed when their language is douhtfal. A con- 
atrnction, which would impliedly create a now juris- 
diction, is to bo avoided, especially where it would 
have the effect of depriving tlio subject of his free- 
hold or of any common law right, or of creating an 
arbitrary procedure. Eo doubt when a power has 
been conferred in unambiguous language by statute 
the Courts cannot interfere uith its exercise and' 
substitute their own discretion for tliat of persons or 
bodies selected hy the Legislature for the purpose, 
Kor does any presumption arise against the finality 
of a decision by an authority with statutory powers 
to pronounce in respect of a duty or liability created 
hy the statute. BADTANT BamCHANDRA v. SECBE- 
TABY or State (1905) . I. L. E, 29 Bom. 480 

« STREET." 

Discharge info drains not forming part 

of street — Definition of street. — A defendant was 
charged under s, 4 of the Madras District Mnnioi- 
palities Act with allowing offensive matter to flow 
from his house into a street The matter flowed into 
a drain or ditch constructed along tho side of the 
roadway. On the question ns to whether any offence 
had been committed : Seld, that a “ street ” is any 
way or road in a city having houses on both sides. 
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“ STBEITT c«»crir<f#i/ 

u<l lii*t in MTi9«‘;wBe« tht* dffinltKB ueioSti tke 
fima «dJiclicn«itbeT ulect the mawsYtthUthe 

anJowu not pBrt of the '‘itrert,” »M th»» the 
ftffcace ebergeJ oed not been etrmtnittel Vmuh 
SA» a Cnsrn r Earwos 


BTBIDHAW. 

i^re Di^T J.Xk It. Sa CftlB.QOl 
0 C. W N. 109, XI9 
Ste ITosTOiQi . 0 C. W. If. 614 

See trill . . 6 0. W.K.Ted 


SUCCSBSSIOIf. ' 

See Aorsset PoiStesio:r 

1. 1. IL 27 All. 436 
See Crm P»OCiBr*t Coc*. » 21S\ 

1:l.I1l. 27A1L374 
See CiYti I’SCCBBCM Coot, e* 278 
4n> 233 . . 1. B. S7 AIL 464 

fee Com F»»J 4cr, * 7, Sen I 

I. B B, 87 AU. 447 

SeeCtzumi rBocursi Cobb. t*. 87. 

88 i» SO . t L. B, 87 AU. 678 
fee Sine Liv 1. B B. 87 AILOO 
fee EtsDV Liw I. UB 89 Boa. 81 
L Z. B 97 Ail 681, 094 
fee Join rBoectry 

X.X..B 87 AU.153 
fee Fuitiisos . 1. B B 87 AU. 78 
fee Ixomnii Saiu Ceot Cocirt 
Aci. Sea II, Aar 23 

rBB87Au. ess 

— ~ ■ to neoTct pTO&ta of elr land 1 a 

aa oadlnded sieUiai. 

fee XaOTinoY I B B. 7 AIL 318 


8SCCE8B10N CERTIFICATE ACT (VH 
OF 1889). 

■ a, 4 (1) (a)— £■■< /«r seeeaa'— Seii, 
reeoeee/ e/~A rjit larneeovnt h aot n tn t tor • 
the moTeYT cf a dcht a itUs the tneoatag c{ a 4 of 
theSaccen^a Cerb&»!e Act. The t'laiDtifi, wledr 
of a tlKeai^ penoa, eaol ii>e defeatUn^ aba au 
(belalter’e ageai, for aa aceaoat. JItlJ, that he 
YTsi tatltled to jalgnent ajwaet the defendant 
fdraateeoQBtYrlUiceitpiDdaeinga eareceslon eerti 
Ceala StiJ» Saili r Afordi* Aji'f, J J- A.S3 
Af4A f 39, ivf cmil to. lasittwia r.OT t Uraoa 
saa Ucniaa (1903) . I. BB 63 Calc 418 

B. 4 (1) (a) 

fee LlalTitioe I. B B 32 Calc 128 
See SrcCEeeioa CnnnciTK 

I. L. B 82 Calc. 418 

a. 6— feceeiiieo asf to li 

meiioaed tfBaj' Coerf <a eefeejeeaf pretniioyl 
Aeeetf /ieeeoe.^n'heraa eerhfeate of fnceeaewn h^ 
Wn graabd hf a Coort eeDf^aeroJ eader Act 
'VII of 133) to grant each ceTti''cat*. It li not 
open (4a Coeit, l«f«e« ahioh eaeh eaaeeer’aa ee'tf- 
cate ie pr^aceO ae aatborit^ to coIJert tb« debt 
entmd tbtrrla to qaoeUon the right «t the Coarir 
ahichETasudtleemltcale. DraoA i'ae r Grttr 
(1K«> . . . I BB a7AlLB7 

— .. — ■ », 7 fee cttt^fnU 

(seeneftdeI(e~Ot><efiea ae Ie ifnfi e//am\ij tf 
4ree«eed>— f e}e{rjt aeceoeer; — tVhere, en an appU> 
eatioafor aeorcidrat* to collect debt* <ief to a deeaual 
pmoa made h; the a idov, an hbjectwa aae Aled b;f a 
nephew of the doceaeeJ that bt and (ha deeinaeil ncra 
ffimbmofaioiBtHisda fatnUp aaJ therefer* eo 
crruCralamrd laeranljnl to the aidowslt «aa Mi 
thatUwCoartwwlimadtDinahaaoma Ibijuyy, sot 

MYceeanip aa rahouihra ose, into the facta let'ap bv 
(ha objector, and waa sot wamatad la pawiag aa 
order grantuig a certlSaala Yrithoat making anp 
iDqairp atali. lUueaxns c Krshas EaTvas 
(im> . . EBB S7 AIL 458 

B0IT. 


to eat uido mortgagea on tbn 

gmind of Inaanlty 

fee Cosixan ACT, $ 12 

I.L.Ba 7 AU.l 

fee IViU. 

BUCCESSlOir ACT (X OF 189S) 

BB. 8, 179,187,290. 

feeEraiBYCj T-IaB 88 Calc 7J0 

a. ei. 

fee Was . I. la B 29 Som. 630 

8.282. 

fee Cms Paocisraa Cosi 

Z* B B. 99 Bom. 98 


fee Cim FaotZBCSt Conn 

2. la B. 29 Bom. 219 

— _d/«ia(aiu4ifiIeoft>iI— Ciri/JVaee<f»re 

Coda (MlSiro/JSSy, u iXtH—Stl-of—ret- 
eioeaeeil— Onieeioa (oeismeel o^ia (lepireeiaei 
•■it t« reepert a/ (1* •<«! iot^f-jfecl of eecl oeiie* 
e«o»— Croeeeeel'^B a prarlooe enit hroBBht hf A 
asaiiist S, tbs Uttar hail cUunod a act-oS in reiptet 
af m portion at the Hundua tohimapon ad^artmant cf 
accooBte batiraaB Cbapartiee, and ba'ioimtted to claim 
a art-df la respect at theranuiaier Jaa eahee^aeat 
f«it bronght bp A againet A for the rcmainJer, the 
dofencYme Ci^tbe enlt «u sot maintatsahla Jltld, 
that 22 hariBg claimed a eat^S in rrepect of part of 
thn caoM of action in the pRnoa* eoit laonght 
sguott hiia.wu debarred under » 43 of the Ciril 
I^adnre Coda from binping tiue enjt. hamrr 
FSTT4K r hluizia Ifaxarrx Las (2005) 
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SUIT — concluded. 

^Sttii for coifs — Costs incurredin crimi~ 

nal prosecution — ^Damages , — A suit willtiotlie to 
recover tlie expenses incun-odliy tlie plaintiff in prose- 
cuting the defendant in n crhninal Conrt. JFazal 
Imam v, Fazal Hand, I. Z. H. 12 All. 106, approv- 
ed. CncEAiioJti Dasi i’. Baedta Nath Kaik (1905). 

I. L.B. 33 Calc. 429 

Tartiiion suit — Zecree based on an 

agreement — Appeal Ip plaintiff— Application for 
Kithdrarcal of stdt—Zecree dismissing appeal — 
Appeal — Civil Procedure Code (Act XIV of 
lSS2J,ss. 878 and 5S2. — Seld, that udicn in a parti- 
tion suit defendants have by concession of the plain- 
tiff acquired rights, ivhicli otlicrwisc could not have 
existed, it is not open to the plaintiff, vrho has made 
that concession, afterwards to annul its effect by* 
rvitlidrawiug from the suit in tiie Appellate Conrt. 
Sattadhaaiaeai r. Ga^tesh BAiKiiistiyA (1905). 

1. L. B. 29 Bom. 13 

SUITS VABUATIOW ACT (VII OB 1887)- 
s. 8. 

JtrEXSDicTjos I.L. E. 32 Calc. 734 
See Limitattox I. Ii. B. 32 Calc. 716 

See PnixciTAn axd Agext. 

I. B. R. 82 Calc. 719 

SUNKI LAW. 

See Mahomedan Laxv. 

I, L. B, 82 Calc. 882 

SUEETY. 

See CniL Peoceduee Cobb. 

I. L. B, 29 Bom. 29 
See Peobate axd AmtixroTBAxiox Act. 


T 

TALAB-I-ISHTASH-HAB. 

See MAnoJiEBAX Latt. 

9 C. W. R. 982 

TALUKDABI TEISTUBE. 

See Saee fob Aeeeaes of Eetekbe. 

TEKABT. 

See Magisteate . 0 C. W. IS". 935 
TEBAHTS-m-COMMOH. 


concluded. 

which an aetnal ouster of the other len.ants-in* 
common may bo presumed. Gcsgadhae v. 
Paeaseeak (1905) . .’ I. L. B. 29 Bom. SOU 

THAK IdlAP. 

— Zstate — ZoMifi— -Because certain lands are 

shown in the tbak map as comprised in a certain estate, 
that ought not to he taken as conclnsire evidence that 
the lands are a part of that estate. Gopae Chaxbba 
Das i’.Haea Spxbaei Dasi (1905). 

8 a W. 3sr. 383 

THEFT. 

See CniiiixAii Peocebbeb Cobe, 

See Pexae Code . 9 C. W. H. 97A 


THUMB MARK. 

■ Blurred impressions — Bxperi opinioiiy 

grounds of — Judge — Jurg — JPoicer of Judge to 
d/icstion ilic Jurg — Criminal Brocedare Code (Act 
of liiOSJ, s. SOS . — Where certain thunih-impres- 
sious were blurred, and many of the char.ictcristic 
marks, therefore, far from clear, thus rendering it 
difficult to trace the features enumerated by an 
expert as showing the identity of the impressions, 
.and the Court conld only find a distinct similarity 
in some respects, c.g., pattern and central core : — 
Held, tL-it the ,Tnry were not wrong in refasing to 
accept the opinion of the expert Bcr Qeidt, J , — ^A 
Jury may decline to accept tlie opinion of an expert 
E-iUjont the corroboration of their osvn intolligenco 
ns to the reasons which guided him to his conclasioa 
with respect to the identity of tlie impressions. Ber 
Hexdebsox, J . — It is only when it is necessary to 
ascertain what the verdict really is that s. 303 of the 
Criminal Procedure Code justifies the Judge in 
pntting questions to tlio J ury. Where, therefore, on 
a clinrgo under s. S3 (c) of the Eegistrntiou Act (III 
of 1877), the verdict was a plain and simple ono off 
not guilty, the Judge was not empowered to ask the 
Jurors whether they found that the thumb-impres- 
sioii on the bond alleged to have been forged was that 
of the accused. Esipeeoe r. Abb tm Hamdi (1905). 

I. L. R, 32 Calo. 750 
Accused — Signature— Thumb impres- 
sion — General Clauses Act (X of ISOl'j, s. 3, 
cl. S3— Criminal Brocedure Code ( dci V if ISOS), 
s. IGd.—A thumb mark affixed to a confession hy an 
accused able to write his name is not a “ signature ” 
within the meaning of s. 3, cl. 52 of the General 
Clauses Act, or s 164 of the Criminat Procedure 
Code. S-adasasda Pai. c. Esieeeoe (1905). 

-> I. L. R. 32 Calc. 550 


See Aeoptiok. 

Adverse possession — JSxclusite receipt 

of profits bg one tenant continuouslg for a long 
time — Bresioapfion as to actual ouster of other 
ienanis'in-comnton. — To constitute an adverse posses- 
sion as between tenants-in-common there must he an 
exclusion or an ouster. Sole possession hy one 
tenant-in-comtaon continnonsly for a long period 
without any claim or demaUd by any perpn claiming 
under the other tenan 6-in-common is evidence from 


TITLE. . 

See Bekgae Texaxcx AcE. 

See CoxpESSlox . I. L. R. 32 Calc. 550 
See Jfeisbictio.v I. L. R. 32 Calo. 602 
See Dettees Patest. 

See Lis Pexdeks . I. L. B. 32 Calc. 198 • 
See Sale in Execewon op Decbee. . " 

I. L. B. 32 Calo. 
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TOBT. 

1 lorl, h GettfUfntitl O^at 

Jri lrXne/IS50-See(>»i apf€t!—SM,i afS^ll 
Cavtf Court •alurt—Small Catu ConHt JH flX 
e/^mj.Sol II,Eiet.ji onJ 3— CttiJ Trattiun 
CodtfAeiXIVojmSJ, I 5SS— A rait bwmgW 
to lecOTOT tonseT* tllegsd to bsTO bctn WrOBEtf tn*4« 
oterby » 3I*«irtr»to pBfix»tiag to*ct nador IW 
rroT»»J0D»of* 617 ol I'M Oinuiui rreceaoreCoic. 
dots not f »U sriain tie sctond ot th« third ojetptioni 
to the SMond icl sdolt of the Pro\iae»l Small Cons* 
Courts Act. MTictt the emaual cleitcftl ftU 4i»rt of 
SSPCt awcoud »pjic*l ir»i hamd nntlct ■ SsSof 
the Cicil Protedurt Code In tMos of tort* counrit- 
IcdbyOoterameBtotcials. tha person to he font >s 
the person. « ho hii sctaally done the elfcged STroopfol 
#f t, aal he m»? or may not hare a rtakatoiy or other 
defence >Vliere the act compUined of tssadoneby 
a Goxemtnoat olFcial occnpyisg tneha position that 
for all practical pnrpoa'a the Goveraoient laJ no 
o'atro] orrr bnuandths OorerDiur&t <tiA not canto 
or antbonse or adc^t tneb act and gained no |>roft 
from ih tbe Oovirement cannot be made liable 
£ar* Bioaii r. Tie Seeretarf e/ State far l»3ia 
’aCoeaeil.d i X 4 Mei W4. >»lU C*.a*e 


aC.W. N.4®5 

gBAPE-WARg. 

Set Ctmmt. CaocEcm Cone 

Z Zi.B.S®Bo{a.449 


TBADB l£ABg-e«acl«fr<r 
deecriptiva «f> or In eonnectioa «U!j, the belting 
made, aoll, or oSettd for sale by tbem and not 
nssnfactarRl by Cho plautllfs ctthoatelearlrdutji'' 
enlsbiar iueb belting from the pUinli^s bellvng 
Xeadavagr XatUn(m$), A C l$% fcCowed. 
/oiwSMiBrf F lltCBiwar 4 <?o (IMS) 

I. Ii. K. 52 Cst«. 401; a c. e C. W. K. 2S1 
' ' — — - CT/er, load fde ^iryife at (« njAf (tf— 
Crtaiaai praeteduyt prepntip e/—Peeal Code 
(Att SLV o/ l960j,t 4*6— In apros«nVion for 
conoterfeitmg a trade marb, U tbe SUgiitrste it of 
opminn ihera it a tond jlSe dispute octiceen the 
portia at to tbe right ot oter of tnch mart, be tbonU 
not deal with tbe matter criminally, but irate tt to 
tb* complamsat (e establiih tbe ngbt clsintcd la ft 
C»il Coart. Emperor r Balaellal dfollii-, J 
E S St Cate dtl, referred Co Doirttf DftK r 
EMM*o»(l«t5) , . I,I,.B.S2C»le.43 

TB APB NAME 

Sttlsm UiBE. 


TBANSPEB. 

Set Cnn P»ocx»ri» Co»i. « Stb 

e 0 . vr. N. 154 

St* Ctiinsit FsocEDCtE Coot 
of non.traniferftble holding 


— Fdfte or eot*ier/ti.l trait eaark, o 


oMetaS Code fAet SI V af ISSCJ , « 4*P. 4t4 
—XIerelatd,ie Sierie Jrl (i P of f*«y. t « — B, 
a nerchAat ot Calcutta, ordered certain goodt from 
Entope, bnt tefnaed to take delivery ot the contign* 
meot on its amvat Is CftlcnKo. The goodt •dere 
-tbempOB told in tbe marVrt with tbe labels of the 
firm of K attaclied thereto, and ft rre pnrchaied by 
AT, a dealer in piece goods if sold the gooits ftithont 
rCQionsg Cbe labels ot A, *Dd *fts convietcil aiulcr 
I 4S6 of tbe Penal Code for selling the goods a ilb a 
counterfeit tiftde-macV — Bsld, that no offrnce teas 
comniittedby if, either i>ndi.rf 432 or a 436 of tbe 
Penal (oile ilgrtcin PirKruse KaxnaiLac 
Data (1905) . 1. 1.. B. 82 Colo. 969 


-———Trade aaiweSeooadarg eifaiJUahoa— 
Aoms xeiieatinp naaufaetare^—Tret desmjrfiaa 
of article— Tetieeep to dccsice— layane/jo*.— The 
vrords *• Qimcl Hair Belting " bad acquired a special 
or tecooHaTf eignificatioa 2a tbe iodian mulet, 
meaning that the beltmg s<t* eallod wai of the plain. 
tidV' exctnsive manafsetare i tbe defendants begsa to 
tell belting made of camel lioir, desigaatfog if as 
camd bair belting mitbout clearly distinginsbiBg it 
from tb« belting of the plaintiffs so as to be blmly to 
imtleod parclisaors into tbe belief that t( was Qie 
plaintiffs' belting endeavonring thni to pais off 
tbcir goods as tbe TdaintiSs* r—Jleld, that tbs pbuo 
tiff t were entitled to an in junction mtramiog tba 
-defendants from ntmg tbs words “Cimel ^Ir” as 


TBANBraB or iaimovba:§pb pbo. 

BEBTT. 

Sejielereddtedefeafe^Diitrelexttii 
$r eetior—Toieeintt if tttdor b» 4 tainjeeti 
Iraa^rriy reyxlereii (rssf detJ (o [esiy/^— 5ei( 
for poasiiiioa 4j eriyiaal readic— Failsrs of esa 
eideraiioa—Egett act glee* to laftafios to froai* 
fer—Xo proptflf gassed.— 5 Mteoted ani) regie, 
tered wbat purported to be a Sale deed m fsvonr 
ot tret defendant. S ntained the deed and also 
contianed m poewfuon of the property • He mb* 
senently tnnsfrmd tbe property tea temple, and 
held possesnon as tenant to tbe t^pl^ nntil bi 
death tllien 5 died, first defendant toos possession 
of tie property, srherenpoa plaintiffs, tba DIut. 
mabartai ol tbs temple, brongbt tbe present nit to 
. recover pocsnsion of it Thii finding vrss that tbe 
iransferby S to fint defendant was intended to be 
' effected only npon an event ^ppeniiig which did 
I not in fict happen —JJelJ, that, as tbe event did 
I not taVe place, effort wie not given to the intention 
6i traasftr ami bo property poised to the ffrif de* 
femla&t. HtutusaA iieoiEi e AmDOSU 
KawitjmS) , . I. Ifc B- 28 Mod, 125 

TBANSTER OP PEOPEBTY ACT (TV 
OP 1882) 

ft. 8 


5as Montoaas 


. 9 C Vr. N. 7X0 
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DIGEST OF CASE^. 


{ 343 ) 


C* 

TEAlSrSPEB OF. PKOPERTY ACT {IV 
OP 1882} — eonltnued. 

; — S. 8 — Morfgaffe — Supei'ior and snhor- 

dinafe existing in the same person — Qeneral 
icordsin mortgage-deed, effect of— Estoppel — i’t’j- 
dence Act fl of J8?8J, ss. 92, 113 — Judgment nunc 
jpro time, — Defendant No. 1 amongst other properties 
mortgaged a t,alnk, in which he had n superior zamin- 
dari right and in some villages of which he had a snb- 
wdinato sarharaJeari interest. Tho mortgage deed 
•did not in terms purport to pass tho sarharakari 
rights. But it is found that though the sarharakari 
tenure was never allowed to bo specially merged in 
the superior tenure, yet at tho time tho mortgage was 
cieated, it was not known that any sarharakari in- 
terest C-visted in these villages, but both parties under- 
stood that the entire interest in the taluk without 
reservation of any sacSa»*«X:n»t rights passed under 
tho mortgage. Eeld by Paboixek, J. — ^That it was 
not open to the mortgagor, on snbsequontly discover- 
ing tliat lie had tho sarharakari rights in these 
yiilngcs, to say he had not mortgaged his entire 
interest in tho villages, and that defendants Nos. 2 
and 3, who were subsequent hand fide mortgagees for 
value of the sarharakari interest, were in no better 
position. Eeld hg WooDROFrE, J. — ^That according 
to the rule of construction embodied iu s. 8 of the 
Transfer of Property Act, tho general words used in 
tho mortgage deed were, in the abse..ce of reservation 
of entire rights, suHieient to pass the entire interest of 
the mortgagor. Appellant having died before the 
judgment was delivered, hut after the appeal had been 
heard, tho. judgment was entered uutic pro itinc- 
Gotru- Chakdba Gajarati Nabaik Deb t>. 
AIAKC^'DA Deb (1905) . , 9 C. W. N. 710 

. ^ BS. S3, 52. 

See Saie . . , 9 C. W. K". 22 

s, 43. 

See Sabe . . . 9 G. W. HT. 1019 

, — a ss. 52, 53. 

See Lis Pexdeks. 

1. 1). R. 32 Calc. 196 

ss. 52, 53 — Estate under administra- 
tion — Purchase from legatee or heir, effect of— 
Transfer of immoveable properlg in fraud oferc- 
ditor-^Lis pendens — Pleadings — Suit on mortgage 
— Sale in execution of mortgage-decree— Purchase 
oj eqniig of redemption hg mortgagee before sale — 
'Validilg of sale . — When the estate of a deceased 
person Is under administration by tho Court or out of 
Court, a purchaser from a residuary legatee or heir 
buys subject to any disposition, which has been or may 
be made of the deceased’s estate in duo course of 
administration. An issue as to whether a transfer of 
immoveable property was ffaudnlont ngalnst a credi- 
tor within s. 53 of tlio Trsinsfcr of Property Act can 
be raised and decided only in a suit properly consti- 
tuted for that purpose ; and tbo present suit not 
having beca so constituted either as to parties or 
otherwise, that question was not decided and deci- 
.sion given as in tho case presented to tbo Court. 
Malkarjun V. Earhari, 3 C. W- E- 10 r L- 


TRANSPEB OP PROPERTY ACT (lY 
OP 1882) — continued, 

E. 27 X. A. 216, referred to. In a suit purport- 
ing to bo brought on. a mortgage, only a money- 
decree was made. It was pointed out that so long as 
that decree remained unroversed, tbo suit could not 
bo regarded as one in which a right to imihoveable 
property was "directly and specifically in question,” 
within 8. 52 of the Transfer of Property Act. By 
the time mortgaged properties were brought to sale 
in execution of a decree obtained on the mortgage, 
the equity of redemption bad been purchased by the 
mortgagee himself in the name of a heiiamiaar, so 
that at tho time of sale ihe mortgagee alone was 
represented on each side of tho record. The mort- 
gagee himself became a purchaser at that sale. 
JPeld, that the sale under such circumstances passed 
no title to tbo mortgagee. Chotiehbct Sisgh ». 
MauaRaj Baii abode SiKOn (1905). 

9 O. W- N. 225 
S.C. I. L. B, 82 Calc. 108 
L. R, 82 1. A. 1 


a. 53. 


See ilAnoMEDAN Law. 

I. L. B. 29 Bom. 428 


— BS. 54, 100 — Agreement to execute a 

mortgage over immoveable property - Charge — 
Eeposit of title-deeds — J/br/yuye. — Plaintiffs sued 
defendants for money lent and also claimed to he 
entitled to charge tho debt on immoveable properties 
belonging to the defendants. Defendants had executed 
a document iu which they recited that tlioy had depo- 
sited the title-deeds of immoveable properties with tiie 
plaintiffs, and undertook to execute a deed of mortgage 
over those properties in favour of the plaintiffs, 
wlieuercr the latter should call upon tliem to do so. 

, This deposit had been made outside of the town of 
Madras, and the document hod not been registered : — 
Reid, that plaintiffs were not entitled to a charge on 
the immoveable property, bnt only to a personal decree. 
A deposit of title-deeds creates a mortgage and not a 
more charge, under the Transfer of Property Act, 
and inasmuch ns s. 59, paragraph (3), necessarily 
implies that a deposit of title-deeds not evidenced by 
a writing duly attested and registered is valid only 
if made in the towns specified in the paragraph, it 
fonows..that a grant of security by a mere deposit of 
title deeds unaccompanied by writing, duly attested 
and registered, evidencing it, is invalid, if it takes 
j)Iace outside of those towns. Kokchadi Shakbho- 
aoE V. Shiva Rao (1905) I. E. R. 28 Mad. 54 


6. 55. 

See CiTii. PsocEDUEE Code, s. 111. 

9 C. W. Iff. 178 

s. 58. 

S’ee Costs . 9 C. TY, Iff. 372,697 
See SfOETOAGE . 9 C. W. Iff. 1001 

ss. 68, 69, 100 — Attestation, absence 

of— Chard e — Where a transaction evidenced by a 
document was a mortgage as defined by s. 68 of tbo 
Transfer of Property Act, but tho document was 
not attested by two witnesses as required by s. 69 of 



( ai3 ) 


DiQEST OF msa. 


( 3il ) 


TBANSFEB OF PKOPEBTr AcT (IF 
OF 18S2>-r«ii/M«t<f 

ths Act t JItU, )t did cot c>p«rct« u c ebarge 
imdfr ». lOu oltte Act Fnm Xunort Fiit t Sn 
i C Tl' y Si, tad Oi« ebserfaiKsa 
Bassbjis, J', m nfal-vtlat Ftada y 2fuitt Ah 
ShaSa J L It SS Cole 78, sppro^td P»*« 
>irjraisriB c Jii>r2»irHS-tsA (i005) 

ill It. 32 Oeilc 72» 
0C, W.!! ea? 


BS B8, 60, 100— Simyl* «erf?o^«— 

Traniffref -J Unialicm *j> e— 

icitKMi — ;ara{idi</.— Abond fur the rrp«}iBCDt et a 
debt eontaiaed the itsteioent, " u eollitcrai leccntf 
fis/ssist of IhoMui mcc^^ 2 do mortBC^ 2$ 

b gh&> etc , but there vai ns itstenect m it 
ihomsg that there ou «nj setciil tr&uf<( of so; 
intemt Stti (Mtciza''. Cl. Mtlaale) Ibat 
the bond anouBted to a nmple mortgage a* de- 
fined sn I CS of the Tnzufcr of Property Act sz^ 
cot to a charge meret; t( eoeimptatod by i 100 
ct that Act bach a doccment cac ot operate aa a 
TiJid raortgege oalcM atteeted by at least ji»o wit- 
reeaoa. \ocix CsacD littua « Itii koovaa 

svBti»aaj&) a c w IT 1001 

8 60 

Su irORTOlOB 0 C. W If 1001 


- as 60, 83, 86-^RedemptiOa ^ worf- 
jag*^CUj yn tjttlg 9/ 
u>i /er r^(l^m)‘llo^—Cf<et of fajiatat 9fmi9rh 
ysyeoiaary «aio Cevr{ —After tlie eiecoti^efa 
vnfreetaarj' mortgage (he mortgagor oiemtn) a 
bond, tcbicb, in addition to the uiutl atipnlatioA ot 
Tc-paymmofthoisoo^iecated th<r«br, contained 
a coTcnADt to the effect tbet the mortgaged pro- 
perty abonU cot bo redeemed, nstil the pnocipal 
money and iatereat doe ander the bond had 
pawl oft. l/efd, that aacha protuion emonated to 
a dog or letter on redemption pUcingb the way 
nf tbs noitgagor a bar to the errma- of the rjgbt 
cf redemption, ahich the, law gtee him, 
therefore a pniuion nut to lie enfotced. s^€o 
Shnnkar y PattM ilaklen I Z B 98 jill p59, 
followed. Feld also tbat,whrre the Paiebaeer <f 
psrtof th« equity of redemptioa eoseinito Coort 
leehuig to redee-B the whole mortg^, aoj iw’ 
into Conit the entire anwnnt doe at the time op'u 
tint mortgage, the rigbta of a porehaaw ©f uiotber 
portion of the equity of redomption claianog only 
to itdeem Ins proportionBte ebare in the uortneo 
cannot be dealt within tbet lUit, for nprn twyment 
by the plaiatifl of the foil amonnt due, tbe inott 
pgtiiat ceased to ea«t BaaiD Sisgu * SaT 

MaAlsSr«(3B(l90»l 1. 1*. B. 27 AIL 178 


prtor worryaye — ralidilv—Caiifraelfo paj off' a 
oaterersd d«tt — In a suit for redemption by a mwl 
gagor the niortgsgto irt cp by way ofdefenta. 
contract entered 111© at the time of the tttnttmef 
four bondi ot later datea to the «ff ct that the 
mortage in *oit sraa not to be redeemed wAbni 


TBATTBraa OF FBOFFETr ACT (IF 
OF 1833)— eoetiaeed 

payiogoS the luma dne tinder th* snbaeqaent bonds 
Ooa of theia bonds tra* a a apt© bond, the othcra 
uorigags hoods secured on the ssme property 
Jltld that, so far ai those mortgage bonds were 
coneemed, the confrset was e foreeable and most be 
giren (Sect to, but as regards tho simple bond ttie 
contract was a clog on the equity ot redemption 
and seas not eaforcentle lirsaa Firibav r 
Dtntni Bs-r ilW5) . . 9 C "W R. 789 

8 67 

AesCoiTS . . eC.W.K.STS 

wu 67, 99 

Set hszccnow o» Dbcses 

I. Ij. S. 82 Cnlc. 49A 

B 68— Aforfyoye— Piolfef worlyayes 

to MS far morigapa tnoasy— lllierB On the ao- 
cntien of a nautmetaary m^gage the mortgagor 
frandnlentlj tnppreaied the fact that there was out- 
eUodiagtgaiast the mortgaged property a decree 
for sale on a prior mortgage and tbla decree wwa 
snbceqnently pnt into rxeention, it was lifd that 
the mortgagee was mlitled, nsder su C8 (e) el the 
Tranifee of P^i rrty Art. 1882, to sue the mortgagor 
lor tbe mortga^noney The morfgtzs in question 
teotained a eo\ rnset that. If any " h wal ' eec vred, 
tbe mortgager would be mpooiibla and woeld repay 
the mortgage money ifertf that the eipnssion 
* Lbalal ’ conld not be confined to an nnforcaeen 
tTcnt et accident] but would inclnda the Conie 
qnencet of eondoce enchas that of which (he mort* 

S gor bad been guilty AaVAS Pi lan )Csa» r 
un Basdsh (IWfi) . 1.1^X127422.488 
. . — B 72— Jfor/tfaye— Pfiof sad eatst- 
gssal ascsffi3<w«eee— ofan/netMrymorf 
ftjel, seAo ssi tfitt a rfecret ©a • prior morigajt 
of Ha property fssrtyayed to Aim— Feld, thata 
osalnietDary' mortgagee, who astisfies a decree for 
aale on a prior mortgage affecting the property mort- 
gaged to bitn (e entitled to retain poaseasion until 
th* alcKnint to paid aa well aa tbe amocatdna in 
reepeet of hla own mortgage haa been rcalited. 
Aann Qsrm c Sxnz CD-i w Anvio fl905) 

I.I..E,2TaU. 403 

B 73 

SeehlOBTOAOB . 6 C W. K 039 

. — - B. 73— Beat lele, will power to per- 

c&eser to «a»»f ineaniroacee— Feaysl Teafliiey 
Art (FIJI ^ lS8oJ, a JS7—B\fkt o/saorfyeyor 
to kata tie (lea troaifa^rai (o sole proceed/ — 
In the case of a rent sale (noder the Bengal Tenancy 
Aef^ with erprem power u the furchaser to cnanl 
all Incumbrances, aolong at such power remaSos us 
^purcliiser tbeliea of amarfgagee is in jeopardy 
In auch a case the mortgagee may abandon his lien 
and ash to 1 are it transferred to the snrplaa tsU 
proreeds. FrenCisad fViZ r i^sraina iiart J X. 
S JS Calc. 6fd, referred to Ko( C&ABD Baboo 
B AascrosH Dorr (1905) . 9 C W. If. UJ 



{ 345 ) DiaKST 

TBANSFEE OF FFOPEBTY ACT (IV 
OF 1882) — coatinttid. 

r- S8. 74 and 80, 

iSfff Civit PaocnBiTRi; Code. 

' S, 82 — Mortgage — Confrib lit ton — 

Taltiaiion of properties for Vie purpose ofascer- 
taining their liabilUg to contribution, — In esti- 
mating — for tlio purpose of giving effect to a claim 
for contribution — tbo respective values of two or 
more properties, tbo subject of n mortgage, tbo time 
to bo regarded is tbo data of tbo eiecntion of tbo 
mortgaga m virtue of wbicb contribution is claimed. 
Makdak SfEair v. Thakur Siiuo I)Ar*r, (1903). 

I. Ii. B. 27 AU. 549 

. a. 85. 

See Praciioe . I. Ii. B. 32JCalc. 748 

S. 85 — Parties — Mortgage of mort- 
gagee's rights — Suit by sub-mortgagee for sale of 
the interest of his mortgagor, — Jletd, tbiit in a suit 
by a sub-inort'gagco to recover a debt securod by a 
inortgago of tbo defendant's rights as mortgagee tbo 
defendant’s mortgagor is not a necessary party. 

In sneb a suit tbo plaintiff 'cannot bring to sale tbo 
mortgagee rights of tbo defendant. 6-angtt Prasad 
V. Chitnni Lai, J, h. iJ. IS All, US, referred to, 
KAit Jatas IlAt c. EAiraiT SiKaii (1305). 

I, Ii, B. 27 AU. 611 

, s. 85 — Mon-Joinder of necessary 

parties — Oiril Procedure Code, s. 32 , — Kvoa it 
tbo non-Joindor as a party defendant of a person who , 
ongbt, in view of s. 8S of tlio Transfer of Property 
Act, 1882, to have been made a party to a suit for 
sale on a mortgage is by itself a defect fatal to the 
suit, such defect is cured, if tbo Court acting under 
a. 32 of the Code of Civil Procedure adiTs sneb person 
as ft defendant. Kali Charan v. Ahmad Shah 
Khan, I. L. It- 17 All. 4S, rofcrrcxlto. Satig Ram 
V. Ildr Charan Lai, I. L. R. 12 Alt. SIS, consi- 
dered. KcsD.'s Uaii t>. Paqib CnAND (1903). 

X Ii. B. 27 All. 76 

'S. 86 — Mortgage — Foreclosure — Prior ' 

and puisne incumbrancer — Transfer of Property 
■ Act (IV of I8S2J, ss. 74, S3, 63 — Decree obtained 
by prior mortgagee against mortgagor — Payment 
by puisne mortgagee— ‘Puisne mortgagee, rights 
acquired by — If enforcible in execution — Civil 
Procedure Code (Act XIV of 13S2), s. 244— 
Separate suit when lies — Form of foreclosure 
decree — Proper form. — A decree obtained by a prior 
mortgagee dircc od foreclosure in the event of the 
decretal amount not being paid into Court by tbo 
mortgagor within a specified time. Tbo amount 
was paid by a piiisno mortgagee, wlio was a party in 
tbo snit and was taken out by tlio decree-holder : 
Meld, that under s. 74 of the Transfer of Property 
Act tbo puisne mortgagee acquired oil tbo rights and 
powers of tbo prior mortgagee as sneb, but tbo rights 
,so acquired were not such as could bo worked out 
in execution of tbo decree made in favour of the 
•' prior mortgagee, that decree having been discharged 
by tbo payment. A separate suit to enforce those 
rights was not therefore barred by s. 244 of the 


OF CASES. ( 34G ) 

TBAlSrSFEB OF PBOFEBTY ACT (TV 
OF 1882) — eontinned. 

Civil Procedure Code. Tlio oxisicnco of a decree 
cannot, by tbo operation of s. 244 of tbo Civil Pro- 
ceduvo Code, bar a fresh suit between the parties 
in respect of rights, which cannot be worked out 
without additions to tlio decree which the Court of 
Execution has no power to make. 'I be form of order 
given in s. 86 of tbo Transfer of Property Act con- 
templates a snit between one mortgagee and tbo 
mortgagor only and should bo treited as a common 
form not to bo literally followed in every suit for 
foreclosure, but to bo adapted to the particular 
circumstances of e.scb ease. For tho purpose of 
making decrees in which the rights of puisne incum- 
brancers to reilcem would bo recognised and xirovision 
made for tbo ovoiit of their being exercised, a form 
aimil.ir to that wliich obtains in the Chancery Divi. 
sion of the High Court in England might bo found 
appropriate. QoPI Nakaist KuAxea v. Babu 
Baksiduak (1005) . . . 9 C. W. IsT. 57? 

s.c, Ii B. 32 I, A. 123 

] ss. 86 and 87 — Mortgage — Suit for 

foreclosure — Appeal — Application for order ab- 
i solute for foreclosure —Limitation' — Execution of 
i decree — Limitation Act (XV of 1677), Sch, II, Art- 
173. -Tbo plaintiff sued for foreclosnro of a mortgaga 
wbicb purported to comprise five villages. Oa the 
lOtli of Jnno 1899 bo obtained a decree, but it was in 
respect of three villages only. As to these tho deerce 
provided for forcolosuro in default of payment by 
tbo dofondauts of a sum of KS9,584-G-8 on or before 
tUo 19th of Beoember 1899. The plaintiff did not ask 
for an order absolute forforoolosuroin respect of this 
decree, but aiipealed against tbo dismissal of bis suit 
as regards tbo two remaining villages. 'Ibis appeal 
was dismissed on tbo 4tb of August 1902. Fo part 
of tbo mortgage money was paid ; and on the 15tb 
of September 1003, tlio deoree-bolder applied under 
B. 87 of tbo Transfer of Property Act, 1883, for an 
order absolute for foreclosure. Meld, that the d&ree- 
boltler’s application was not barred by limitation. 
The nature of proceedings for foreclosure is such 
that a mortgage must bo foreclosed as a whole or 
not at all. Tlio deoreo-holdor in this case could not 
havo applied for an order absoluto for foreclosure oa 
the decree of the 19th of Juno 1899, withont giving - 
up bis appeal from that decree. Eaham Mahi 
Khan V. Ohasiia, I. L. It. 30 All. 373, and Poresh 
Math Mojumdar v. Samjodu Mojumdar, I. L. R, 

IS Calc. 213, referred to. Oudh Rekari Lai v. 
Mageshar Lai, I. L, It. 13 All 27S, discussed and 
doubted. Mul Chand v. Muhia Pal, Weelclg 
Motes, 1396, p. 100, and Mahabir Prasad v. Siial 
Singh, I. L. R. 19 AU. 620, referred to. SnAir 
SXTSDAB f. JIUnAAIMAD IkTIBHASI AM (1905). 

1. 1. E. 27 All. 501 

SB. 87, 89— Foreclosure-Sale — Motice 

to mortgagee — Order absolute for sale. — Wliore an 
order absolute has been made under s. 87 or s. 89 of " 
the Transfer of Property Act without notice to tbo 
mortgagor, tiio Coart has an inJierent power to deal 
with an application to set aside the order made ex 
parte and can set it aside upon a proper case being 
substantiated. Tarapada Q-hose v, Kamini Massi. 



( Si7 ) 


DIGEST OF CASES 


( ) 


'Teausi^b op pboperty act {rv 

OP 1882>-«e«/>»»»<I 

J Z S 29 Calo 6H dasentfcl from TiSlWiS r 
PiSiBis Ejbto (190S) 

1. 1.. B. sa Cate aS3 
S.C. ec.1P.27.81 


See Ctra PsocMrs* Cod* 

— «a. 88 and 8fr— CitiJ Troeeiltre Coie, 

/ S3S~S^eeiilii>» e/ dteret~Ltmitaln>» ^ei 
(XTof lS77),Sei lI.Arll 27S and 179 —Seli, 
tlud u tpplic&tomfnmnl Mas application eadcr 
a.23Scf ttieCoda of Cml Fioecdar«i far excca 
tioa of a ittren onder a 83 of tb* Trasilrr of Pro 
pcrt^ Act, tiemg a «ubitaDC«, tbougb not ut fans, 
an apptiiation for an Ord« abaolBto laulrr a 89 of 
tbe'Act, U an application for czcoitioa made in 

accordance nith law, and ai neb will give a fre^ 
atartm? pointfor limitation. OvdJt Peton ZeU a 
2>9<jeeiar Zal 1 Z S 13 M 279, CteeaiXot 
T Eafaam Zfaee, I Z. S SO -AH 302 , 

AU T fiarima. I Z. S 2i AU 513, and Vdit 
Haratmi Jaya*»al\, 1 All Z J IS, referred to 
BaiDio PsiSAD r l>s Uamaa (190S) 

I,i.B.a 7 All 825 

- - ■ 90 

fee tiaiTiTWif Act (St or 1877), for 
It, A»T 179 

,1 ■ ■ a. 90—3fvr^tffe^S»il /or aefe— 
Prenwfrre eetf decreed »a p^rt oa e»*/eeeien 
ieigmeni if eewe o/ lie d^eeJatte^Seieenenl 
tail /or lalaace e/ <*e aiorf^aje dei(— la a 
uofinetoat; mortgtg* of a tbnp a eeparato dwelling 
bosJewMb/potbecated aeeeUateral eecntit/ Tba 
dweUmg bow wax nbaeqnentlp aold to tbicd paitiea 
B^re tbe expiff of ccecenn of Che mortgage the 
nortgagee brongbt a nit to recorer the mortgage 
dibt witb latec^ wd the cent of certain repaira to I 
tbeabop^b^ pale of both the tbop and tbe dwrUnig | 
hemte Tbu enit wm decreed as against tbe repreaea* | 
latimof the morfgaKOr.wbocoafesKdjiK^ment bat i 
dmimed aa agiiut tba pnicbaicre of the benaa aa ' 
prematare After tbe expin of tho term of the I 
mortgage, tbe nlaiatiS broogbt a aeeond nit aibiDg 
for talc of tbe dwellmg boose Held that tbia 
aecond ecit wu not haiw The defendaste poi^ 
chasm, baring formerly pleaded that the plamtlTa 
iTUt wia premature, could not bow plead that bta 
preacot claim ooght to bare been Included u) it , and 
neither a 90 of the Tranafer o! Property Act, 18S2, 
nor* 24dof tbe Cole of Ciril Frooednie appli^ 
GiBOaBiMc kaBaiiTaXai(igoS) 

X.I>.B.a 7 AU .254 
■ " 8 91(b) — Sedemptioa o/ mortjttg^~ 

ae-rl^ofetaredettea weertfOffe 

—In Q and othen, the ownertof the mortga^ 
property, excented a nnfraetaary mortgage m faronr 
of £ Z> and others to sceura a pnncip^ nm ot 
BUS In the mortgage it was ptonded that (he 
property might be redeemed in Cleif of any year 
in AprO IvCO the nme mortgi^ra exeeutad a 
further mortgage of the ssme property is farm of 


TBAKBFER OF paOPEETT AC?P (IV 
OF 1682)— eoatiased 

one A X to leenre a principal sum of SS99 This 
mortgage contained a prtirisioa that tbe mortgagee 
ahanld get possession of tbe property after redeeming 
tbe ttrher mortgage of 1891 la the foUotring 
inootbA Z nb mortgaged the property in faronr 
otF Aanddf £ to tecnreaprmclpaiiam affiSSi^. 
Ctf tbia ntB, 11940 15 were left In the hands of the 
nortg^ces to enable them to redeem the mortgage 
of tSSlcnd obCais poBsissioa of tbe mortgaged pro* 
petty t and in the deed the anh-mortgagiir in expresa 
terma transferred bla interest m the land, the nb* 
Ject matter of the mortgage end agreed that the nb* 
iDOrtgsgeet tbonld remain inpoesassion of tha land 
ftm 1308 to 1S14 fash, paying rent therefor to the 
pn^ietors of the ma^^ Held, that the egh 
mortgagees from Z Z were entitled to redeem tbe 
pnormortgageof 1S8A Oaeja Irani r Ciainn 
XeU,J Z. Z 13 All 113 dutingnisbed. dfirri 
Xefe Aidel Aeit ATioa, Z'eeUp ITolei. mt.p 
159, oTcrTnled. Ifethe Piyia ilsyheaatie Sent- 
ekandra Vaeia ilaialt Tlerat r Peehotoshollan 
Citfte. J Z S 30 Mai 95. end Mata J>,a 
XaeaiUa T Fstiia Ifaia.s, T X. F 13 All 433. 
leferredte* DiytSnaiOc Ma Snrsa (1905) 

1.1,.B.27 AU.472 
I — — I -a. 69— CiTit Proeedsre Ce3e,t 333^ 

I Xtorlyoyee kaldtay alto a simple nosey decree 
I ajatael martfajar^Traaefer of ieeree- Zt^TtUaf 
\ (rentfere* — P, tba boUet of a oenfnetnarr mort- 
gage oret tba proi^y of Z, obtaisal against Z a 
allude money derre^ which had nothing whaterer to 
do with the mortgage or Ibo debt seeved thereby 
^tcaoafrmd thii simple Boneydarree to Jf Btid, 
that there wae nothing to present Jlf from bringing- 
to sale In esecnticm of thia decree tbe property 
mor^aged by A to P Ossdre Zalk Xey Y*. 
Serrode 54eosdsry Olotr, X X Z S3 Cale 313, 
diitingaished. Says Bice UmtLuflEOS] 

XIi.B.27 All. 450 
- — — a. 99—Marffaffe~Sale ^ egrify of 
redemfltaa iy nortjayor—Parakaea if <je«<y if 
redeisptaos ty swrlysyee «a execstioa (/a decree 
oyeiBst atartyaser t eesdeee— X/bet ef tae\ per- 
eiaee—Satl it ncrtyayor’aeesdere/orredesi^tics 
— PoHiee —The equity of redemption In Certain 
imrtgaged property sroi sold by tha mortgagor to 
thirdpsTtia Incxecntioa of adccree (or costs and 
mesne proRta the mortgagee brongbt tbe equity of 
redemption in the bands of the purtbaicTe to sale and 
perebaaed it huoaelf Tean after this tba pnrubaseri 
of tbe equity sued to redeem the mortgaged pfopCTtf, 
treating the leie to the mortgagee as a nniUty. They 
did not unpicad in this suit tbe represeatatirea of 
the ortgisu mortgagee Seld, that the tujt mutt 
tail toe want of proper partiea But in any tata the 
paxbaai if tiaiBortgi^wof tie aipitCyo/reiifatp' 
tWB was Tiudahle oniy a^ not Toid, and coold not 
after tbe lapse of some twenty yean be impeached. 
Tors Ciosd v Jsidod Bteaia, I Z. Z 1$ AU 
895, and Jfayoa FaaetsT Xoberan,! A £ 23 
Mad 517, eppnred. MiairaJ 3fal r Maim, 
Z Z 33 Z A. 83 t Zhtffoiallf Zattet T fiAomo* 
edera Asse, I Z, E 1 Cale 337 j Jtartand t 
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THAaffSPEE OP PEOPEETr ACT (TV 
OP 1882} — conttnvcd, 

Dhoiido, I, Xi. Jl. 22 Bom. 624, and S7ieodeni 
Tewari v. Jlam Saran Sin^7i, I.' X. JS. 26 Calc. 
164, referred to. AB»ra Easmd Khan c. Driscsn 
Eai( 1905) . . . I, L. E. 27 All. 617 

S,100-~Mor(ffaffe deerei— Payment ly 

one of sCEcrai reprcsentaiivcsof deeoasadmorlgaqor 
— Oharye — Conirihntion . — A mortgagee liavSng 

. oljtaincjl a decree on liis mortgage the decretal amount 
was paid oil by one of several representatives of 
tbe deceased mort^gor : Held, that the latter did 
not thereby acQniro a charge ■ on the mortgaged 
property, within the moaning of s. 100 of the 
Transfer of Property Act. The provisions of a. 95 
and 8, 82 of tho Transfer of Property Act do not 
apply to snch a case. Bhayioandas v. Sardei, 
I. L. if. 28 All. 227, disapproved. Xanappa v. 
Yamnappa, I. L. if. 26 Bom, 375. distinguished. 
Upendra v. fftriiidra, I, L. if. 25 Calc. 565, refer- 
red to. JinAi.' Aba Beoam v. Mibza Shojatjdbik 
Bueht BAnADPE (1905) . . 9 C. W. N. 885 

ss. 105,106. 

Sec Lease . I. L. E. 32 Calc. 213 


j TEAlSrSPEE OP PEOPERTY ACT (IV 
OP 1882) — concluded. 

fer of Property Act, relief against forfeiture is dis- 
cretionary and may depend on ahether the lease 
allows a reasonable period of grace. Naeaisa IfAiKA 
V. Vastoeva Bhatia (1905). 

I. L. E. 28 Mad. 889 

B. 116. 

See Bekgae, Kobth-Westeek Pbo- 
viKCES AKB Assam Cp'ie Coitets Aci, 
S. 21 . . . 0C.W. W. 705 

See BiOEDiKG OVER . 9 C. "W. IT. 340 


TEESPASS. 

See Limita:!IOX . 9 C. W. ET. Ill 
See Bight of Shit , 9 0. W. IS". 477' 


TRUST. 

See Admimsteatiox. 

9 C. W. N. 239- 
See Civil. Peocedhee Code. 

See Mahomebax Law ." 9 C. W. IT. 625 


-ss. 108, 116. 

See Potice to qhit. 

I. E. E. 32 Calc. 128 

s. 107. 

See Reoistbatiox Act (111 of 1877), ss. 3 
AXB 17. 

■ s. 107 — Zease of immotcalle property 

— Kahdiat not a lease. — Where a lease of im- 
moveable property is for a period of more than one 
year, it must bo made by means of a duly executed 
and registered patta j snob a lease caunot be created 
by or proved by the production of a Tcahidiat only. 
Nani Lai v. Sanmnan Las, Weekly Notes, 1904, 
p. 46, referred to. Kashi Qie v. Jogexbeo Nath 
GnosE(1905) . . . I. E. E. 27 All. 136 

S. 114: — Lease, forfeiture of, for non- 
payment of rent ichen period of grace allotced for 
payment, — ^AATalagoni chit or pernmuont lease of 
18CG for bnilding purposes provided that tho lessee 
should pay to the lessor a rent of R5 per annum 
'by tho Wtli May of each year; and if any arrears 
remained due, they should be paid «ithin a further 
period of three montlis or by the 24th August, and if 
not so paid, the Mnlageni chit to stand cancelled. 
In a suit brought for cancelling the lease and recover- 
ing tho demised premises on tho ground amongst 
others that the rent due on tho 24th May 1898 was 
not paid by the 24th August 1898 PeW, afumiing 
tbe decree of the lower Appellate Court, that the 
condition of forfeiture for non-payment was not 
pen.al ns a period of grace was allowed and conse- 
quently no relief against forfeiture could bo given. 
Narayana Kamti v. Nandu Shetty, S. A. No. 89 
of 1900 tinreported, referred to and followed. Tho 
provisions of the Transfer of Property Act do not 
apply to tho lease. Even under s. 114 of tbe Trans- 


See Moetgaoe . . 9 C. W. IT. 914 

Indenture — Construction of indenture — 

Absolutely,’* interpretation of~Construction of 
deeds — Construction of mils — Bepugnancy in icords 
— A deed of indenture contamed,amongotlierthmgs, a 
provision which ran: "upon trust and for tlie use of 
the said trustees absolutely to be expended and used, 
by them for snch charitable purposes as they might 
think fit.” On a construction of this provision ; — 
Held, that having rc^rd to tho woi-ds that follow 
the phrase in tho indenture in question, the word 
“absolutely” cannot bo taken as confemng an 
unfettered and unlimited interest on the persons 
designed as trustees ; and that the words used created 
a valid trust for charitable purposes in the events, 
which had happened. Eio rule that, if there he a 
repugnancy, Uie first in a deed and the last in a will 
shall prevail, has no application when the supposed 
inconsistencies are found in one and the same iirovi- 
sion. Abtooatb Gexebab of Bomb.vy v. Hobmhsji 
(1905) . . , ,. 1. L. B. 29 Bom. 375 

_ Charitable Trust — Trustee of, has no 

potter to appoint a co-trustee in place of a deceased 
trustee — Civil JProcedure Code (Aci XIV of 18S2J, 
g. 13 — Decision on a question of law not res Judi- 
cata when the subject matter of the subsequent suit 
is different.- The provisions of the Indian Trust Act 
do not apply to charitable trusts. In the absence of 
a power under the instrument creating a trust or by 
virtue of some statutory provision, a trustee, ns such, 
has BO power to appoint any person as trustee cither 
in his own place or to act jointly. with him. _ A_ deci- 
sion on a question of law in a previous suit is not 
res hidicata in a subsequent suit between the same 
parties, when the subject matter of the two suits are 
different. Quare. — ^IVhether such a decision can be 
res judicata against a party, who could not have 
prosecuted an appeal against it. Barthdsaradi v. 



{ 863 ) 


DIGEST OP CASES. 


( 854 ) 


KUSTiiE— 

hdemi’/y — Egtiifaih rxrjht of creditor — 
6jf trust estate — JEoi^oioder of c.q.iAfif 
hhlhlility of trust estate . — Unless a tnisteo 
3^,!’! indemnity tlirougli neglect or 

raaitjlifjs entitled to te iiitlcinnified ont of tlio 
nil detts incurred for tlio bouofit of 
and on failure by Mm to pay sucb 
' r nre entitled to stand in his shoes, 

dreShrd I.L. n. 55 Calc. 574, referred to. 
MEliffj Obtained a personal decree for a certain 

’ letlTif "■ brought by them 
^’-®vtk tmstee for balanco duo for goods supplied 
1 uliich consisted of a business. 

profits on tho settlor for life 
ftp r sons, born or to be born. At 

iji suit, a son of tho settlor uns nlivo. 

Subsequently 

tlfix proof that the debt incurred from 

(11^ ,, for the benefit of tbo trust 

1. j there had been no neglect or default 
® deprive him of his right of 

i Moved to obtain an order that on tbo 
iferec decretal amount they 

ftp *. execute their said decree against 
rmf* ir * Notice of their application was 
M i?iA? u® appe.al. Meld, that 

trustee’s paying tbo decretal 


srMuhf iv , ''‘'® rrustco's paying tno uccri. _ 
dp(>«. plaint ffs ucro entitled to execute their 
against tbo trust estate. ^lAnBEN 0. 

doirn Bridge (1905) . 9 C.W.Jft. 9 

^IlSTEES ACT (XXVn OF 1866 ). 

}T7~r S. 80— CTe Trustees and Morfgafiees 
fj CXXrilX of mG}—BxXida Uusts, »/ acts 
^PShcahle <0— "Cases in tnlncTs Engluh 

in s. S, moaniug -.fneen 

■det is applicable to a trust winc 1 
in ® valid under tbo nro 

-1. the tmstcM anu tlio J-I.... snrpniri- 


Q a form valid -ander tho Eogh , aro 

--.i the trustees and tbo ersi*” 2'' _ provi- 

Imdns, if sucb trust does not viol wip-sroimr 
of Hindu law. I» THU mati'E® ^ wTW. 79 
Sabkah (1905) ^ j ^ 33 calc. 143 

ISTEES AIS'D MOUTaAGEB® 
xvm OF 1866 ). c. vr. N. 79 

See Tbostees act, S- 

rSTS ACT (IX OF Aox (V 

,See AwnjusTBATOU Om E 

or 190 -J- jneestra! property 

„ 0 — VtrduXasf^ j^^^atees — ^rr- 

the /"'.^^'n.Ttbe win “> relative 

fsi™ "“SrorS 

pw ^ 20 Bom. 3B1 


i 

TB.XJBTB ACT (II OF 1882)— concluded, 

. 8, SO—Execiitor- failure to produce 

fund at appointed time— Advisory duty— Appoint- 
ment of an agent-Beyree of care tn the appoint- 
Picnf— TFnnt of diligence— BreaeJs of duty- Loss 
caused to the cstalc-Liahilify of o=cecutor.--'micu 
those entrusted with a fund for tho hraefit of 
another cannot produco it at tho appomted toe, 
primd facie, they are liable for tho loss winch 
thorohy^ accrues. One, who undertakes a teiy. is 
hound to know what his duty requires, Where a 
testator by his will committed the management of 
the property to his widow along with two out of the 

five ™t0M including the widow, it is not open to 
one of the ovccutors, who was not specifically entrnsted 
“tolhfmanagemok^ to c" f , worn 

is incumbent on an exec ,. prudence would 
degreo of caro ns a man of ,rant of 

In his own affairs. executor hotli in tho 

diligcDCG on. tliG part , offent, and tho loss 

"olcition end suporvision ome a|rent,^o 

sustained by ailimnco, tlie loss must faU m 

with tbe want of snob 

the executor, The indem J ^j. pj-pof on 

Trusts Act (f,f,iTtrnstcewitli 

(''" "41Si;Sw K'aSiS'r 

ojccutor on bis own wbilo »« 

made out. done or left fu"e°“ 

for anythmg i„ -rUeves him from th -pv 

Scento^f® If tbo disebarge. Ex tab 

SSxBoSSn JfAPHOWJi (1906^_ ^ 188 

0. 82. 

See Snoitr DAW, 29 Born. 306 


u 

tjXTBA "TXKF®* f.rtAnKAsT,AVP,Sr.rTi.r- 

l““03 O.IP. U07 

See yoarsT 'A-CT (711 OH 1871). 

BMXu-BxecAire 

is entirely ultra rires, of Oie Dx«aU 
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lilGEST OF CASS3 ( SSd ) 


TTliTOA. 

Qovtnment u a acK ualbt; aad noiDiili seceasaijr 
to act it <5i<ia DitriYr ItiUOtitvsaA • Sacis 
Tisi OF Stxte (I'WSj • I. Ifc K 88 Bam. 480 

TOTCHASTirY. 

^ee llKHtr Iitn" 

1. 1. R. 33 Calc, an 

0C,-W.N.1003 
Stt SiAffl** «. . 8 C W. N 847 


CTNITED FROVINCEa LAITD RE- 
vEircrE ACT (III OF leoij 
■■ -I I ■ Ea. 68 and 88~rFii--£<>t— 

trn»t ft rrifi m ifirjti ul-aft at 
SilJ, thit rortaiu daa rownial &• pafaUr to tba 
amiadin iif aelsuofm Jcnta iatmai4'f><itbor 
than agnoQttDrai tfuant*! an} downbo} >9 IM 
FilUg^wijih nl ariu''niiltM/i/a,' 'rcrepoijiMntato 
Iw mule bf ynj ot teat, and Dot «et4n autb aa tt 
^niKd the (‘eneral or tpci-uil naetian of ilia Local 
OuTemmont fw thol? taUJalion. ABOCtHuo 
XaTW (l'i05) . I L R 27 AIL 183 


VAIiUATlON OF LAWD, 

— - . ■ .. . Camptmaitt*, 3rttrm{ittie» e/~—ia*d 
Ae^*{ttt%t» .OS (I of mt}—itxrliS toUt ef 
lati-^FtStr* nlililf—'Erptri spintoa —la esti 
the valne ot Ual acquired if ClQT«r&Tnent> 
the tutan irtdit; o! the Itnd U a coMulcrotiQa which 
rojthttaWtaken into aecouiitt neb fature uUUt^, 
hoirerer, matt Iw aatiniatcJ by jiraJeut boaineas 
calcnlaCioua ck! nol by tncre apccclatios. The aJ> 
Fantiifnef (Xpert opta'on regpir'liisjrtbe raise cf land 
(apeeiatty in er netr largo (ovutj ispUinci Ea> 
qutry cuiaat be •liipcniot u tth A proper ralua'ioo 
canoot be made aimpty by Tinting tho land nal 
pteVlojr Bp oraHy vnoe esanal an I uatftrt*! lafonna 
tmo, wiiKn may mJlotereat^lor one aideL UaatTOal 
Kara Iimirit a Tifi SreerTaar of State fob 
IHBUillNft) . LXiiR 33C3!ixdi3 

VARtTATION OF SPIT. 

CiTU. FaoeEaraf Ccoi •< St Stl 

I Xi. R 37 AIL 4H. 440 

Fee Jc*JIWCTWT 

r.l*, fe. 82 die 734 


T7SAOS OF 7RARE. 

FatTcirat a'<o Aoett 

L !>. R. 89 Boio. 291 


PSCPRtICT. 

8/F£iTcvETr$ trr 

Sti StraittaT Owx«t 

PSOFRpCTDARf MORtOAOR 
AecHoSTSigt 
<r« Pl**Br«0*. 


VAKIL 


V 


r— — — rti,p, II ef isar. 

t S2~Cale»2aln>» aeoerlmt St tit etltel TUlmt oj 
tit preptrtf it tt,! —A rakil’e fee thonid be 
JitM on the aoMBOt of the actaal Taloe ef the pro. 
perty, the nbjae-matter of the TOit. aud sot on tb« 
aas'Jna.oftheeWuiaaestiisjtedfiJrtlie porpoan ol 

the piTtnent of Court fees. Ttr JettitT CJ — 
’ Iho pnncipte and rule of taaatmu oa^t fin ear 
^'QioaJ aa fir u possible to be lucb as to aecnra 
that the aaeceasful party should rfeOTSt from hb 
e^nral nch costs as are necessary to enable bln U 
ba ease properly before the Court and this ran 
^ be sOTtrt by adopting the artnal ralae as tbs 
^ ot WsWou.” The TSJ u »,11 a. the Cesrt-fe, 
,Ut«4 pa ereryplarat aadawo 
rwnm of appeal, and la esse of amste an >«h 

TXABATCHwpoos, . I.I.E S9Bo^^ 


VENDOR AITp PtmOITASER. 

- - ■ — - 5*1/ if ptr/9» ut! ef fwitmBf itl 

etMied l« fOttfttiee-^Sie^e iet^^iatrptrif 

asef Mataf/ansrs— Fsef ef enle tftXart te falti 
••e«asi<ferofio»0'’/»e.ft/ee svif la ftoaatr if— 
/’stLe peLev-*^ ri'fescs of nifeptias — [BOTiltT te 
pneMe tands lo proeoente his ehdm to the Dvtwa 
Mebnon tslok a drod ot sale, la fiTonr ot the rtspon- 
dost, «t 4 ol tbo talnh was la nrented, 
whilst out et pMsessimby apcrson.wha (il the adop* 
feta a» Furrrsanr to the 'tauIs^F of the Ltwd of 
aseoiir bnnrh of ihefamilF in 1831 wore prorod) 
was eatit ed to eeccvel ta tM Ulnk u being the soa 
of (be collatcrsi, who wsa the eoirest heir when the 
(Dcreerion opcse.t oat lu 1679 on the deith of the 
dangbiet of tho original toluk Ur, whose hnsbaoit, the 
appellaat. then obtained possession ihc fulnk wsi 
oneiaUds 1 and S nnlrr Act lul 1103 anlderolred 
oaw singltbeir, though not destenltaz by tbe lulee 
oTliDNlprimc^mtaro ihe rtsponlentaeco-plsio- 
tiff with hu Tcador brought 4 suit sgnlnrt the 4ppel 
IssttorreoriF poeecssm ol the tslsk Die TCsdor 
entered late a camprointse an I withdrew from the 
foiA wbicb was presecahsl by the respondeat 
alone The swlidity of the deed of asU was tm 
peaebni by (be appellant on the groand that it was 
cbKCperbni nntcoatiwry to public policy, U beiog 
cooten led that the suit was thccefert not msiotsin 
sale JTsfd, by the Judicial lommitlee (affirming 
Iffie decision of tlie Court of the Judicial Commis 
aionetw of Oudh) that the trsnssctleu was a present 
transfer by the sen lor of a inoiHy of bis interest, in 
tbotaJnbg Tisg a gooil title to the resposlcnL od 
wbiefc it was competent to bim to sae Tbs Tendor 
oosld nut bare prosecatol bi* clans to the estate 
withont assatSDCe; there was ooChiQg extvrtioaato 
or qaieuoaabla ut the terms of the bargain, no 
gainMuig in litigation,* and nothing eontraiy to 
ptAfao pulley StlJ also, with regard to* the 
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VEUDOB ANT> PXJECHASER— 
wlopiion, tlmfi notwithstanding it took place so long 
ago that it was impossible to prove tliafc ail requisite 
ceremonies were duly and regularly qrerformod, and 
although no change of gotra occurred, evidence in 
favour of tho adoption preponderated : a body of 
strong and persistent trodition preserved in tho 
.fcajth-uharx of the Slankapur Bnj and recorded in 
tiio Ondli Gazetteer and Gonda Settloiueut Report 
was in favour of it ; it had hecn supported hy the 
appellant in former litigation, mid no claim to the 
Birwa Jlchnon taluk had ever hecn sot up by any 
member of the Slanknpur family, with wbicli the 
a doption bad been made. Tlio decision of the Judi- 
cial Commissioner’s Court upbolding the adoption 
was tlicreforo nflirmed. Achaj, Rah v. Kazisi 
Husaht Kiias (1905) . I. L. B. 27 All. 271 

B.C. 9 C, W. S. 477 

w 

wAGEEma 

• — aud gaming transaction. 

Sff Etidesoe Act, s. 92. 

9 C. W, W. 356 

WAQEBIE-Q CONTBACTS. 

See CiriE Pkocedcbe Code, s. 111. 

9 o. W. TT. 178 

See EnncKCE Act, 

I. L. R, 32 Calc. 437 

Principal an<! agent ~Stt!e and par- 

chase Ig Vie agent on his own accounl — Usage of 
trade-g-Oommiisioii agents — Pal’l'i adat sgsrem — 
Pender of evidence as ta deliverg at other vaidas~ 
Meievaneg of such evidence. — ^Tbo defendant, a 
resident of the KortU-West Proviuccs, from time to 
time sent orders to the plaintiffs in Bombay to sell 
and purchase cotton ou bis acconnt. TIio plaintiffs 
carried out the defendant’s orders as they were rc- 
coivod. Dp to the due date they had purchased on 
behalf of tho defendant 400 hales more than they 
had sold. It appeared that by reason of other con- 
tracts entered into with tho merchants from whom 
they had purchased on behalf of tho defendant, tho 
plaintiffs had 'cancelled’ nil these purchases, before 
tho duo date." Tho defendant neither sent money 
to pay for the cotton nor did ho direct tiio plaintiffs 
to sell on his behalf. The plaintiffs sued the defen- 
dant describing themselves ns commission agents for 
their commission and for tlie loss on 400 hales sold 
on defendant’s account. I’he plaintiffs were unable 
to show that they had paid any damages on account 
of tho defendant, for failure to take delivery, to any 
of the merchants from whom they had purchased ou 
defendant’s account. The suit was dismissed in the 
lower Court on tho ground that the contracts ncro 
wagering contracts. lu appeal tho plaintiffs con- 
tended that they were entitled ns between themselves 
and the defendant to treat themselves as the prin- 
cipals, on tho ground that the business was conducted 
on tho pakhi adat system, under which no privity 
was established between the defendant and the mer. 
chants to whom or from whom cotton ivas sold or 


• W-AGE BIBrG OOWIPBACTS — concluded. 
bought on his acconnt. PLeld^ that if the plaintiffs 
were, as their jdainfc stated, commission agents, and 
they wore employed by the defendant as his commis- 
sion agents, and as such, unddr instructions and on 
account of tho defendant, entered into these purchases, 
they had no cause of action. Scld, further, that 
the Usage termed tho pahki aiai system involved » 
material departnro from tho ordinary relations, 
between a princip.al and his agent of which there was 
no suggestion in tho pleadings oy - is sues, nor was 
tlicre any evidence to prove it. Tho plaintiffs must 
therefore bo licld to tho case they had made. During 
tho course of the hearing in tho lower Court it 
aiipeared that at tho vaida for which tho contracts 
in question had been made tlso plaintiffs had neither 
given nor taken delivery of any cotton They tender- 
ed evidence to show that at other raidas they had 
given or taken delivery of cotton and other goods. 
'The Icaracd Judge rejected tho evidence ns irrelevant 
to tho issue whether the contracts were wagering 
contracts. B^eld, on appeal, that the evidence ten- 
dered was relevant and should have been admitted, 
CirASDUlAE SUKLAE f. SlCnBUTHEAI (1905). 

I. L. B, 29 Bom, 291 

WArVEE. 

See Mra’iciPAiiTX . I. L. B. 29 Bom. 35 

WAJIB-UL-ARZ. 

See 1,a'kddoed A.VD '(enant. 

I. L. R. 27 All. 338, 358 

See J’be-e.wption, 

I. L. E. 27 All. 12, 457, 563, 802 

WAKE. 

Sec Mahosiedak B.aw . 9 O. W. 27. 625 
I. L, R. 27AU. 320 

WAICP BEOBEBTy. 

See Lisiitation, I. B. E. 32 Calc. 637 

See Eight or Shit. 

I. L. E. 32 Calc. 273 

WABG LAISTD. 

See “ SoHTH Caxaha.” 

WATER BIGHTS, 

Sec RirABtAs Owners. 

WIDOW. 

See Hindu Law I. Ii. E. 29 Bom, 848 
9 O. W. 27. 651 
See Ehoja JiIAiiomedans. 

I. D. B, 29 Bom. 88 

. PCindu Paw — Zemarriage — Death of 

the son hg Jlrsi httshajtd — Succession to the son . — 

A remarried Hindu wddow is entitled to succeed to 
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WIDOW— 

tJi* rre»p»rtj- Uttlfhte^ hf Wflrrtbii»btn4.l|* 
m hftYlng; <it«d sfur Ui« ncurrU^ %fi 

T jjortff, a 11 t. n m »itn»k 

• juoiTAOJos} , . I. It a. 89 ajBi. ei 

WZI.1^ Cct 

J. Co«r»FCTJD» M VTlIi . , . 859 

s. Bitcmos Of Wat .... aw 
3 PlACTtCi tci 

4. r»otir* 

fff llf»cr L4W 0 C. W. TZ. 1033 
S*t Hraw law. Writ. 

I. Zi IL 82 C»t] S9t. ess. lost 
8 C. W. If. 628 

Stt >f4B4K>043r la w. 

r I. n. 29 nata. 2«t 
Set rMfiM 1. 1. R. 82 C*Ja. 1082 
St* J’aafiM *jr» 

« M . . 0 C. W. W. too 

1. cos'srnucnos' or will. 

.—..I ...- #/ 

“iatotiy 


1/ •• ^ 

tfyftt ^ if\u /a«wr>>y 

/» tnti* 

T»b«b»r>&»r 

tb« lbfrw]wa)n9l. •»! MftSfr K)*t|r^ 

if ef tia •>«< tbcQ D*tii 

byfiff purt tteaof ti{i uia{D{»r(.lti« fitUre! tfa* 
•^8fnt h bh wtU si»lt • nrt u • ilatr. 

bat M «> tt/v ft)n4 tha t-'at *'(t>aal| 

toll vbkb ii braaKht ti/ (b««i a»-]<r an Utaflm 
lAdU^w^tot ast’att •isi'1 fttMlJ (be; alter 

tb« C!»l C«ort'« ilwwVin tinnU^ *rp'7 *3b 

iSrtetiM." einaU receir* « wrtua I’lrww* 
fiom ItoA to " fTirrtiuM far ib« {>art>>M« of ntla 
t^bs tbem to L* •‘mjoyt'i utosg&itbnaaro 
nalfttflrt »b 4 thto rrrert to tLc xtm(a"i— /M4. 
t)T tba ladlcU} OotntBiiuvv tb»t tbUpralituoira* 
»ot to»plW«\Ui by alette* ffOm tb* rerjwnJento 

lilier totli* Wlertor e< thf dUlnet, wbowa* ad 

DoteonUbieg aay Ue;;a^ 
~cf batfJtitj. but aeerthif tbt eamlnJar'* duty t« 
iaibU3ato**Pj'*«*“b au4 dewaaLag » »obs eo(». 
«ff»iSrl*frtrtljan thatgirm by tfauwiUinor ' 
bt uMSwr leSt'f *bu rupnoSeat to tba | 

duettin V»b«'*'S agaloft ‘b« 5#*4«i«»<-y cf tlj» , 
Vmseil. uni deman flag ■' •KatfiCig laiUdA * oar 
“ Dif Irtim Bfilbet b lubilanea at tplrft 
biaternku abambb wowt {or nU time in the 
►wttteuwtil la tiU»birJtir»*heUweeM»»7 
'*!A\>»a*i>nt«ttoalfiat tba be<iaest wai twJ •* 
Pntba «tb'a tb* nfobtbltbti bbl domt InfbU 
I U J Ji.}ttp Tfl Z> 

v'm«aw«i Kiflr 

A |,o>Zai \ 


WXLti— eeattaaed 

1. COVatRCCTIOK OP tVlLL~e*,»..,H 

T7/ 7~ 

TfHe^ .a.f«.day~Coarfderot.»,c/«,j„{,,/ 
•yyf nmhtK—k Jodfawn. 

ctaM tb»t a W^l WM a / 7i^rf prJininly Iroto a 
cojulbwti.B flf Ite owteotA, wbieb b* iWfbt to be 
M tateaortiuary u to aretWaoea altogeliftlhe 
etktnruet wi'totwo. w)» ,p>b« to Lana? beea 
»rA>est •a.I tree tb« teetatir nra t\e t\|l] aad tn 
wellg thetaMireu • ;«»{ (hi « m *, wStaeew, 
atU. that ttM methoil el pr«c«.Ur« adjpteV aaj 

trtw^a It vatootKTBWibl* to the Jaigeent 

to witeorbEintB'iobnittbecnatentafif tVtViEi 
«34 then look at tbup«a tin etvtean fa faToac of 
It. (imttw ffo« that aUalwfat. Bmj 'KfJ- 

W4*» UrMiV!UT»aioia*raiO'^>). 

OCW.V ei9 

<• wflrtfa— dVa/fnrfaoas/ 

^ed»— /a</»**»ro-.C»ai(r»e< oa a/ te^nttr* — 
“ AiMtltit!" >*leryrtl«H»a tbal Ih* 

ni.» U*»i. iS iber* b# a rraujaaor/, tb* tnt is a 
<Lnl aad the laet la a wtli atMlI fterul, hM m 
appi.Uioa «b*D (bo rjppoaot bmaxtraeLi ai» 
tuant ia one a>t (be aam* cravUioit XDTOCltl 
Qtetui er B9viar a. })oavr*;t a«St. 

X. L. 2L S3 2190. 87$ 

' ' ' . ^ fTiU^Std /or Mwelfaiiaa */ tetll 
Imytl Jtnei IW (•/• ItmtefiKi Ittuhr —OtU, 
tbit BO ml lo* tb*ca»e*)la);Of ela irj'lMslAfto 
(ba tiTo tlma el Ita bnUfrir RiKunWir EnrviS 


J. rXBiOTlO'f OP WttL. 


tn/l— ZVeeofisa ym/ iVvjafa, 
Jfltf (•fab'oy—J’eataf* faiea a* a*FeM.fr •'>*> 
•«y— f»TOr»ft««. «yj»ltf»fie» /w, mil* e/Ur l\t 
4itti •/ fftte* eemf*t*»t tefire inf mitter— 
JVotafa e»4 .fJm.Wrat.oa ^ef (V eflSlij, 
e 69— K iImJ learfag ao falaat am, a lUughter 
and a eriiin aa<I aimo property ol rerr tnS^o; rafae. 
Thoamefalaeff' bubeietbro-ffb iwowfieebja 

brge nUU ant tbU clalra vaalt-en under Ltij^ioa. 
Tto Bjo dJoJ S jeer* elite JT# death hiring alertly 
before obtifa^ a Jeeree for tbo asiJ roUta Thi 
wijiw (l>fTeapoaa>bpCe>l K7t bntWeaim, ao4 tben 
nmallueommon r«u> a*5U purportfagH be^e> 
which enotaiae*! pruriaMur for tie prouvoLon of fit* 
•i7(i*«cb!ia no Jer Irttgitioo, ind direeteJ h)» wWo* W 
•dopt K'» bretbert «n eiioul J h J *rn dtf, prorW^ 
kotogatao mad* forbliiUojlterent of hiaertaW w 
mntC{vA«*aflTiii»l*iSjvinerititete> hnlilf ot Ci 
lUashWi BJti lor rerucatioa of the pr**te, the 
lUehCunrtheM the term* of tie ^'1 

aWeaattbeerWmeuulH^fenttoeitibUh «« »ul 

ceojMlerbg the djffiiaUy ot wUhtulbg * T 
loogafterluetJCutioD, the i«miu who wunU be 
exaectal fe» ctr« the beet ernfaoce Ja Ihemitto 
haring died Tbe Judiefal CotnmKtco •ffleoed W 
* ’ pointed out tbit the detiy in Ulb? 

wM accounted lot by the fiot tbit, until 
theadt^iljon in W* pi»c^ there 
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WILL — eoniinue3, 

2. EXECUTION OF WILL — concluded. 

■Was no very urgent necessity for taking otifc probate, 
X’jestatS being of itself of trifling value. Kam 
Das CmroKEEntrxir e. Ishan Cutodeb Chttckeb- 
Birixx (1905) . . . 8 C.'W.ISr.49 

Will — JBxecution — Solicitar-exccufor 


preparing and attesting Will — Clause permitting 
to charge for professional and other cervices 
Proof — Onus — Independent advice — Jltdiiciarg 
relation—Deed referred to in Will— -Probate 
Succession Act (IST of JSSoJ, s, 31. — If a party 
wires or prepares a Will, under wMcli lie takes a 
benefit, tliat is a circainstance that ought generally 
to Moite the suspicion of the Court and calls upon it 
to he vigilant and jealons in examining the evidence 
m support of the instrument, in favour of which it 
ought not to pronounce, unless the suspicion is re- 
moved and it is judicially satisfied that the paper 
propounded does 'express the true Will of the 
dsceased. Sarn/ v. 2 Moore P. C. 480 

(t833J, ani Pulton v. Andre, p, L. It. 7 E. 4* I. Ap. 
d4S (1875J, approved. But there is no rule of law 
as to the particular kind or description of evidence, 
hy which the Court must ho satisfied. The degree of 
suspicion excited and the weight of burden of remov- 
ing it most depend largely on the nature and amount 
of tho benefit taken and all the circumstances 
e bbse. The question is n pure question 
of fact and one to bo decided on consider.ition 
of tho whole of the evidence and the circumstances 
of the case. A danse in the Will in this case por- 
mi_^d the solicitor, who prepared and attested tho 
Will and was also appointed one of the executors, to 
charge for professional services done by him or his 
firm. It also allowed Mm a further remuneration 
of one per cent, on the profits of the testator's 
hubiness, for services in connection with tho manage- 
ment Of the business. The Judicial Committee 
was satisfied that there were circumstances which 
showed that tho testator understood and approved 
of tho clause, although ifccTippeared that tho 
testator had no independent advice in this matter 
and no independent evidence was adduced that 
this clause in particular was called to tho testator’s 
attention. Whore a deed-poll previously executed 
by tho testotor was referred, to in tho Will, hut 
not for the purpose of making its contents a part 
of tho Will ! Weld, that it was not a testamentary 
document requiring probate, although tho Will in 
terms purported to confirm the deed. BAI G tTJfOA- 
llAto. BHUGWAlfDAS VaI-JI (1905). 

8 C. -W. 3Sr. 769 

3. PRACTICE. 

._ — Practice — Civil Adminislration — 

Purther directions — Advocate Ctenernl, Ig 

consent, added as party — Pight to guestion vali- 
dity of legacies — Estoppel — laches — State demand 
— Khoja Mahometian Will — Gift to a class — Con- 
sf ruction. — M, a Khoja Mahomedan, died in 1864. ^ 
By his w'ill and codicil he left his property to 
trustees, upon trust, inter alia, to pay his daughter 
i, .a monthly sum during l>or life and, after her diatli. 


WILI, — continued, 

3.' PEAOTICB-coHoIwJed’. 
to pay it to her children, AI’s residuary estate was 
charged in favour of certain charitable objects. 
In 1868 the Advocate General commenced n suit 
(962 of 1868) for tho administration of M’s estate. 
In 1869 i died, leaving four children surviving her. 
In 1871 a decree for the administration of M’s 
estate was granted to i?, the husband of L, in 
another suit (370 of 1870). In 1873 a decree for 
administration was passed in the Advocate General’s 
suit (962 of 1868), By tho decree tho Advocate 
General was given liberty to join in taking tho 
accounts and making the enquiries directed ia suit 
870 of 1870. In 1899 the Commissioner made his 
final report in suit 370 of 1870, to which, however, 
exceptions were filed. In 1902 the case came before 
Txabjt, J., for further directions. Up to this date 
the validity of the gift to L’s children had not been 
questioned by tho parties ond tho Commissioner’s 
report was based on the assumption that it was valid. 
The Advocate General was now, hy consent of the 
parties, joined os a co-defendant, to simplify and 
regularize the suit. He thereupon contended that 
the gift to Ij’s children was had ns transgressing tho 
rule laid down in the Tagore case and claimed that 
the fund was applicable to the charitable purposes 
indicated in the rfcsidimry gift. Tho Division Court 
ruled that tho Advocate General was not entitled at 
this stage to raise the point. Weld (reversing 
Tt.abji, /.), that the Advocate General was not 
precluded, even at this stage, from questioning tho 
validity of the gift to L's childron. Where the ac- 
counts actually taken and completed in one suit ore 
adopted in another, the ordinary practice is to allow 
the result of those accounts and enquiries to he ques- 
tioned in tho suit, wherein they are adopted. A bene- 
ficiary is generally taken as sufficiently ropresented 
by his trustees : hut this does not hold good, where 
the contest lies between tho beneficiaries themselves. 
Held, Qu farther hearing, on the construction of tho 
will, that such of Vs children as were in oxistonco 
at the death of tho testator wore entitled to the 
anmiity at Vs denth. AvyoosTH 'Genehai, o 
Kabmai,! (1905) . . L L. E. 29 Bom. 133 

4. PROBATE. 

Probate and Administration Act (V 


of 1831 ) — Will — Document by a shebatf appointing 
another shebait . — Where tho shebait of an endowed 
property executed a document appointing another 
personas a shebaitlor the purpose of oarryingout tho 
sheba and other rites after tho death of tho former : 
Weld, that it was not a Will and probate of such a 
document could not ho applied for. CiTAiTAKVA 
Qobibda PtTjAni AnmoAKi v. Datab Gobiitoa 
A nniOABi (1903) . . .8 0. W. U. 1021 

b,c.XI..E. 32 Calc. 1032 

.^Probate — Deed-poll exeeiifed at same 


.m.. .. •ejL 1 -- 

time as mill and referred to in it— Will girtiig 
lenefU to soUcitor,u>ho prepared it— Onus of proof 

•j^eHamtniary tarifin^ — Succ^ntoa Aet (X of 

^ will made reference to a dcctViwU 



WQEST OP CASES. 


WIT Si - 

4. WiOBATP».«ojteI»J*J^ 
nlilchnMflxcciitodttihei&mo time, kmi k?M coa 
faiiaed cUoK* aadet vrbich the toltciterr, pn- 
ptrcil it, took tome bosefit, oad vu onpoioted ui 
ezecator of the iviU. ami a trastcoof ins UsMet* 
«fUtc The flnt Court ^Qtodprol^ of tho irMo 
vill, bat the nigh Court on appeal wled that order i 
b; d(r«ctiag that the pu«oge >«f«rrvBgfott«d(»il 
poll Md that gating remnnerttioa to the (oMtor 
ehoold mnlttod In ilie gnat ot predate. 
bp tiio JodEcal CommUtee, that the oroi vu ob the 
•olKitorfo ahow that tMdeed poll and the dupabvl 
part* of the wlU oxpreised the true Infeatuinof the 
toftator, «bo uoderstood and approved ^ them, end 
t^toa the eyidesee and tioiiei the elreantriancM 
of tiie cue he had diaohAreed tl at oaoa. She Ur 
relating to the caie of a poraoa taking • benefit 


X. S 7 B. L 449, foUOirei JfrW, tieok that 
the drij poll WM not a tHtaaMotarr djcameat 
itqnSnng jtobele, th* nfwMe to it in (he mxtl 
not beiaff fx the purpeoa of nuWng. o» » aa t» 
W>.vT««rti^of tbrwilliit «SifR*jrr. 
*> 

1. E. S9 B«3. 6S0 

■WTtSSSSSSS. \ 

se* 5»=a5«3 tl..^5aCais.« \ 
SC.W.SL.lfi 

a»T'ca«o isc. 

^ C.'W, 3u2IC* 


WirNESSES-eoaeTelei 

3»f$4iteUf of til CyJ Coirl-^Pf^idier-Ci^ 

miealiVocedirre Ce/i (Xf F e/iS99J. t J15— 
Werter Ait (21 end S3 nrf, e iC»X » jS^It 
U net obligatory on a Maeii*rtt* to asslrt e*rt;e» to 
a proModiog under a Its of the ub&ioal Proeolare 
Code la prodnrlag their vitiumee, and tin 
elum at amatter ofrtghtthatproetMaEto<ii{tea«iM 
by the Court to enable them to brajg foreard tltir 
erideDoe Bartndra Banlt r SUiirt 

JV«» Panunu, 1 X S U Cole 7C3; Sam 
CtaaJfa Da* r Jfiaaiar ^ jy, Z L.S SI Colt 
I X9, MaiM CKarira IVati t Afertio, t Z, S. 
to Cate SOS eot* | Serjo iTeita Aeise^T £>a 
Ctoadre CdovdSery, X I\P 30 Cate. S06, aai 
SeiUMtl T dfs^st Ooren, 3 C t. J 
SSB lule, dimeated from. JZamiia Bili Xitler 
T Btrada BrOtai Soft Z L S St Cat* 
Kferraf to. The pavers of nperintcadaM vader 
a. 1$ of the Charter Art eboaU. u euee nadir a 144 
of the Cnaijal t'toe^sra Code, be cxiTt;e!d vdh 
ranttos ( tad the Cocrt osgbt sut to laiateee. no* 
te« ub^J tbit the p**tT he* tees y-rjaib-eil 
hr the m the Ctcrt hehjv ^>At Xnl 

**W « fe-v fi»W ri. t C. TT. X fits, 
f Xhjvtd, 'Rhete n rvtr tad eiOsum! sesmmen 
n>atV»«^meKesamL «* Or la^ce «f anst «f 
them tsa^sear.v-Srd snsaszws wvart 

> l^sm vha.^ &» XarKrtCr nfuel, amt nrtm it 
[ «*u fst^aTot^ tom he Aade^aafilnaZrtra 
^ nrSBW ts WflaM AWTitRrta CM, ^ 

iter vm wBssetoalrv’tiiiSCaatetlvsaMf* 
«ie^we ha»t bm smat a* aSUad wtet the 
«£ @i» C^rv Wvttfte toee vrto art 
-•nd v to u w a. we a»s i;|nMU'iHWniriiSta 
<brv'.si»«m.»t»4vart«p-(c>a:*V ijaSOvai. aai 
Sxttov mrty srnt tjselxt diirr to tar 
“ tea ivr'indcai. Ti*a Ta** Earu r. Sort 
ST^iUCvd . . tSe.B.3iCtis.V33S 
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DIGEST OF CASES. 
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A. PBOBATE— 

*hieh wu ctecotsj 4t ihe nai» t cad aJio toa 
tAiT.e .1 eUoM under irbieh the Mlicltar vlio jir* 
pu«d it. too^ eona tienefit, ud *u eppolatcd ea 
excicator ot the mil. end a trrutec of th« teatator'a 
estate. The AM Oottrtsrtated probate of tiit triune 
«>I{, W the ITgh Coort oa eppeai raned that erder 
!>/ direetjng that the refema* tothedeeJ 

poU Ciat p^g reranneral on to the toU itar 
■honid he omitted in the grant otprohate. JTtU 
h; the Jndicul Comm tiee that the onna waa on On 
foliatortnahoir that thedeed poll and the dupatat 
part* of the «U1 npmied the tne Inlenboo u the 
testator *ho nndcrstool and appnrtd of them, and 
that on the eridence and nnJer the c remattaaeee 
of the eaae he had diachai^ed < at oau The Ut 
relating to the caae of a pema tahlsg a heaedt 
cader a leill prepared hp hunarll aa laid down np 
Lord Wenslepdale in Barn t Ball » 3 Ifeo 

J> 0 dhO and approved ofiafsKoae Bad eie 
JE. £ 7 if X ddd followed. JTifJ aln, that 
the d«d poll iraa not a tMtaneetarr doeanieBt 
nqnuisg piehate^ the rrfrrenee to It do the will 
not being for the pnrpoae of mahlng or to aa to 
vuikt Iti eontenta part of the will | it «aa therefore 
not with a a 61 of the Sneeetna Aet (S of 18 $) 

BU OvraMMJJ f OsrowijDU TiUi { 190 o> 

1. 1. B. S9 Dos. 630 


£«« Gnsipci I Zh B. 93 Cile 64 
0 O. W If 101 

ffu Grbipci act 
B<eDo«t<iidt eC.W K 2001 
Sm Pan CODi at 191 183 «t. (S) 

90 w xr m 4S9 »u 

BriTcmnn orPtorairr Act f .. 

ec "W If 007 , 


tff ixif hlS8DS-.eoaelad<d 

Proftit—~2t4>jU!roff^^/raorJ Mrp 
jtrM eUf tki U pA Ccerf— Preped e*—Cr 
aelaal iVoerdere Cede fBef FefJiiSSJ l lAP— 
ClaWer Bel Indeed S5 ricU e lOif * I5^\t 
te not obt gatorr on a llagUtraCe to an «t partlee to 
• peceeedlag ea^ a.llboftha(raaaI Praodsro 
Cm 1b ptMOetog their w tneaeca and th<p cannot 
claim Bi amattcr of right that proeeuthonld la innpd 
bptbaConrttocni^theintnbTing forward thedr 
cridanw JTerewfra Bare • £ epi t BioAiat 
JVas BeriMe 2 Z Ji It Calf T62 / J&eei 
Cleedre Dees AfeaelorBop J Z-S SJ Colt 
MiAfedlabCAsadm reel e AfeH a Z X. £ 
AOCele B09 aole i Berfa ITeale B la>v**T JItm 
CUmdra CiatHarf I L.R SO Cafe AM and 
S epA f J/fiffl OtreH, 3 C i J 
iSS »»i/ diaarnied from. Afeewo/le ^elA 31 Urr 
y Aarada Prasad £ojr Z Z S 81 Catt C3S 
HfetreJ to The pewen of enperintendence nnder 
a. 16 of the Charter Act ehenU in eaaea nnder e. ltd 
of IbeCrloiIsa r’lecalare Code be exrrcite<! with 
cant on end the Conrt cugbi ftot to Interfere on 
leea itlitbei that the ptrtp bae been prejndical 
bp tba prornel op a the Lost below SaH Z 1 
Sait T Tana LAssf Te 9 C IP A Klf 
fattowol IVhero a partp ha-l ebulsel eammottrce 
ni>aab>ewStniosiw.and oe Ihe fe lore of eome of 
tbemtoaptear app M for fmb enmmonacs agniort 
them wb cb tha Magv irate refued a»l whe e t 
wa« fnnber alegwl that be Ud refiieed to Ml»w a 
wltnem to pror« eertaa dvnmrati IZM (latf 
there was Bothlng to ebow Diet the abeeat w tsMM 
oMid Dot bare been tavle to atteikl « thont tbs 
aiaiHaBoa of the Coart &or wbethrr titer wrre am *• 
rUI witneeaca, an that anp qaiWl mwerapatto 
the mtarea which were Impm « Ip iliullawei4 and 
that the partp wai soh therefore eioa’n U bar 
beenprrjalie*! Ti«i Jabtl imi « 'rtjtti 
Ilcq (itOS) L U n 32 Calc 1003 


0 I C P O BOt ».>.3 WMr.— ftlOO-P 51 If 



( «3 ) 


SIOEST 07 C^SES 


( 64 ) 


CXVH. PBOCEDtreB CODE (ACT XIV 

or 

W Ox OPiar I >*»“3 So MteuSJoa pMM*auie» 
uniet «. dsfcw ialy I»sw3 
Ci«<irfr jCaJJ I>»Sm», i B JOl 

4, *Ba AiS‘i Ea»i«a« » Oa»afaHt 

£ietta,I L Z~S3 af«f StT. ftltoinJ. Sneb *a 
»fpljc»t)CD w not »n •pplirtttoa o( tte (lewnpSK** 

ecoUmpUWby Art 173. tJ.tc®«*SW« Carm 

« Riuisiwu Ca»»T* <IM 31 

28 2f<4.1S7 


— a. 344 — tala rttertat of— 

Ranfbtof Juj 

•otSiooporc^utrteii retook o{lb«puth»^eio^ 


« tkcn (U » ticiioa-M )« Wtt m t M ui* for f rr«enl*r • 
ity, uootk qwiljoD •'icsySwt’TMa tha jiortte* to 
»v« foit b* VU*!>* i*pi*ttBfa\ TU tad Rtab <4 to t&e 
4mr», witlua ^ lomung ol * 2n(4)of tb«CkT>( 

FfMadiKCadt tuptnAemt iomhad at <acb 

pwtb»w-aoetyi<t)Mtt{w«mkvattatS)U. Jorixokt 
Homs Taccx V dStffoiRO lUus Cnoaimr 
<190^ Z. t. B. 33 CaSc 333 


. , .. *,243,cLfC)— Z>«r»»/or 

jadgticsS'dtblor afvait 
vbootodterT* ttltlM tiM paaied •* t!i« l4^ 
r«prM«at»tiT# of ibe sort^^<'T, >« Botcs&tlcfto 
objKVbsSienaeot'oa prxeedAgvto tiw propony 
b«igg <oU M t&« grow Osat st «•* not tt» pro 
wrty ct (h« mngs£«r 9 3U {*) nt tboCird 
mwon Cod« duo sok So ■ «•««. «bero Ibo 
isdftMt-debtor tn «9 to k< Mido (ho <l(«ct of a 
dacTR fioeol ro* * E tfnUa Stgam Z Z S. 
4)^k4‘90. KJodtai-t C4s>>rV4v,f 1 S 9f 
Jil irz I aad Etr«/of 3 « 4 i V Pamttiioaf Sa%, 
Z Z tt atJU 334. fsUooad. Sox Otaojra 
Uakfjyt* r Saojfi S.ayi I L S 71 Coie 343 . 
dutisjiiU&od. CBirnjyjj: Sc<(}s Eor« Snovo 
PKfiO Bonvts (190S) I It B. sa Calo 385 
-«—-*- I #«• 244. 64s— ly' tfeerr* 

— Ordtr rtfaiiaf (toy— App*a{— 2Xi4«ro<« t»- 
tnyft of StooriUon ij lootr Cfort—Aa «i4er 

(cImo; to lUy fxwaiioa of odeomnadfro MS 
of l!w Crtil Procfidaro Coi« <A«t JUST of 1882 ), 
Siaot*pp«ot>&I< VoaojiAiJallalt DamodanUf, 
J Z. S Za SoM S74/ doabt^ Court* of appeok 
tbooU sotliSbtlj (at^eravitb « dambon Mi 
rtoKilod ty a lo»tr Court. KtMCnuVVt 
« EiiBWao pSOS) . I.J.B. 8PB0B1.7I 
*. 7S&—l>«er4t—Zttnttoo-Sarrlf 

— Volioo <0 tia ooretf—Cnrl tattmhmi «4« 
Jtfnt earn 7 <>< <d> Mf.rr -TtM tatratwD of 1 233 
of tlia Cud Ptocadum CoSo (Art IIV of JS 8 S) 
It tb»t, -otra a peroso W audr Araitdf taU* u % 
«u«t; fat til* p^amaaw »t » itc»» paoed toinat 
U aiait tiro w5b« b> vntiBK Um 


dscr« It galas to bo Uttstol astiwrbou U* 
ireaatrr^ trhribtr loeb doCm {» ptea by t 


■Court *5 ik 4 jiuMt ti» dtorM or tbe Cwirt l^luob 
rt (a wnt for eitcutuia, ZacoajdsuuKax a 
»ia CTuu. ( 1503 ) J. It. R. 80 BoS 39 


waoditio* y po,L»i V 
Stoctuo ./ Cnri a»{ 


ClVlIr PKOCEDCTBE CODE (ACT XW 

OP issab— oo»j«»«< 

Stpai^lo ««i< <« rteortr on 
Aaaeod »»f»re»<r o/-It is oaJj 

yite) Ibn jad^ftoeat doOt U oytiaguutied tnd < 
sow contTWt toudo tbat an afReoMUi giuiu; 
tins fat the utisfaotioa of the judgroest 
dobt. not fanetionaJ by the Court eaa be enforced 
Vfher*, therefore, the judgaieat debtor* tied « 
app]tosboa before tbs Court exeesting tbe decree fa 
a poatponemoat of the *»Ie, m they hxi agreed b 


...tbenitotiaiiof the Court vu not aKtordedb 
each say«eat Soli, thap u the egreesiest cost*hie< 
>a tbs pe^itioa ^ not put acs end to tbe pSeisttlT 
elalaon thnr preriaur^rea end enbrtitats eome 
ttiBgelHu it> pSeoe, It itm eoU noder* 2374 
of the CtnS procedars Code, and that no Mpxrsti 
eoit vonld lie to reeont the eaheueed intereet nade 
the igTeeaient Striuns Van Seroxjn t ffi 
Arree CiatAtr Sasirfu, S O. if. S, 21, 6a 
ttaeowW Feeto^e Sairamasus J-jHirS Sara 
Xoanan.T Z S S4 Sad 39, soi Zalji StnyH ^ 
Oayc Stigk, Z Z S. S3 J.il HT. Cottowei] 
OtbAxSucire 9xuEuBDMP«»eoagOo) 

EX.S.S3 0sl(: 01 
9.0.9 D.yr. TT. 100 


1 . 259, 8 


i, 39SSnrn far *aj 


•e.tA ptnasal rtmif ftr tefsv# astaUifit 
yeeereed 4» t AI5 er*« irjhre tofe (f rMeffag 
froftrtf—S 2^9 apfluatU ete* (o istrssi fai 
sals ofoer, ttt »at la reeei/f Jjr tsartpapit i» pat 
eeriuiie— ffetfyaye dteratt aaitr e 8S q/ 4A 


direclioa H p*y penoiuUy or not esd irhethe/Uj 
rea*dy *g<i^ the property >1 eihaiuted or sol 
Sochdecreei wdt he tsonej detreee under i» S 30.25 

and 29 s of the Code of CSfil Prscedore aithouel 
(hey m)l cat be ee under (■ 836 sad 333 of th 
Code Eoianiaeki Setter y Paiier, Z Z S 2 
Afod Z07 and Sari r Tors frataatra SuXritrj 
Z Z B Zi Ca!e 7iS Kferrai tn auj approred 
The ptsei* ou* o? the Coda of CSeil Procedure rdst 

isg to eiecaiioa of dsereea apply with afeirsioep 

t oie to mortgikge decreet anter the Thautfer of Pro 
p«ly Act I* a conflict between the pwri 

unu of ( 233 of the Cods of Ciril Frucedure an 
ibe pfoYlfioB* of the Traui'er of PropertT Acl 
JHatliarjosada StUi y Xiayowcrti Psaf.f. 
Z Z B S3 Had OH, nferred to and approred 
Receipts by a dortgegea la possession afcsr dure 
though pvyiaeuW to the aer^gW uadw I 20 o! th 
LlmiCttifiB AetwiS cot ba ■'moneys payable unde 
the decree" within the gmaning of a 253 of th 
Code of Cieil Procedure end coraequeaitly the pro 
'nsutnf of tbei aecboa wiU not apply to nr 
receipts 31aU\kar}a*aSa*tr,r SaratvahaSac, 
ZZ £ Si llatl 4 f 2 . OTertuled VtinttHi&A 
•Am » SoicijiraDssx Paut (lUOffi 

r.I«.E.28 aiad. 47* 


{ 65 ) 


DIGEST OF CiSES, 


( 66 ) 


CrVID DBOOBDtJBE CODE (ACT XIV 
OE 1882)— condfitied. 

ieht—Delt fayalU in future— Attachmeni 

of part 'already accrued due . — A montWy 
allow 0 nco given in payment of an ttpi^edent dclit 
and acknowledged by the debtor ae sneb, is afctacbabie 
in eiecntlon— being a debt, accruing duo and actually 
existing with a right to payment on and after the 
first of the following month. The decree-holder 
applied on tlie filet December for the issue of o ] 
prohibitory order in respect of a half of the allow- ' 
ance for the month of December, and the order was 
issued on the iSrd December. JS'eld, that the 
attachment was validly made, inasmuch as three 
weeks of the December allowance had already become 
an existing debt, though payable on a future date. 
Sarid is Acharjia v. Sarada Kissore Acharjia, 
I L. S.. 87 Cate. 38; Taffazxool Sossein Zhan v. 
Zoyhoo Naih Fershad, 14 Moo I. A, 40, referred 
to. Dajxbae Koeei i> Eai Sham Kissen Das 
(1905) 8 C. W. 3Sr. 703 

6. 268 —Mortgaye debt — AiiaeJiment 


—Copy of order, not affixed in Court-house — Jlle- 
yality . — A mortgage-debt was attached, but no copy 
of the attachment order was affixed in the Court 
house as required hy s. 268 of the Civil Procedure 
Code: JBre?d, that the plaintiff, who took an assign- 
ment of the mortgage bond four days after the 
order of attacbmont, acquired n valid title, the attach- 
ment being ineffectual. Satia Chabak Mukhebjee 
u. Maduxtb Chukdeb Karmokab (1 U'e). 

ac.w.H-.eGS 


— s. 273, 
See Saeb 


. I. L. K. 82 Calc. 1104 


85. 276, 295 — ‘’Assets realised hy 

sale or otherinse in execution of a decree,” what 
are . — ^The words “assets realised by sale or otherwise 
in execution of a decree ” in s. 285 of the Code of 
Civil Procedure mcau that the assets must be 
realised by some process of Court in execution and 
can apply only to a sale by tbe Court and not 
to a private sale by tbc judgment-debtor of proper- 
ties attaibed. The assets are not realised by tbe 
attacbmont, but by tbe sale. The realisation must 
bo by sale by the Conrfc in execution or by one of 
the o her remedies prescribed by tbe Code of Civil 
Procedure, The fact that the money is paid into 
Court in satisfaction of tho attaching creditor’s debt 
docs not m ike such money' assets realised under s. 2ii5 
of the Code of CInsI Proccduro. Gopal hni v. 
CAiinin Lai, I. L.Z.S All. 67, and Purshotani- 
dass TrMovandass v, Mahanani Surajhlarihi 
Zarxiharihi, t.L.Z. 6 liom. 688, referred to and 
approv^. laTishmi y. ZuUunni, J. L. B. 10 Mad. 

ITardcav. Oovind Bamji 
h 10 Lorn. 91, referred to. 

Mantlal Umedram v. Namahhai ManeUal, J. L. 

^6^’ distinguished. Sets Bux Boyla 
v.Shih Chmder Sen, I. L- B. 13 Calc. 22S, and 
Frosonnomop Fassi v. ,8reenauth Boy, I. Z. B. 
Si Calc. SOJ, approved. An attachment ceases to 
b® ^rative from tho moment money is paid into 
court or at the latest from the time ^tiafaction is 


OrVID PROCEDDBE CODE (ACT XIV 
OE 1882)— coMri'jioeif. 

entered. ZunM Jlfoossa v. Maldci, J. Jj. Z. 23 
Mad. 488. VlBUDHAPSirA TroTHABWAMI it. 
Ycbue Sakib (1905) . 1. D, E. 28 Mad. 880 

SB. 278,' 281, 283, ~ 

See Lishtatjos . l.h.'R. 82 Calc. 637 

s. 278 — Zxecutirn of decree — Decree 

for sale on a mortyaye — Frior moriyayee not 
entitled to intervene in exeetdian proceed 'nys.-^ln 
a suit for sale on a mortgage the plaintiff obtained 
ft decree and an order absolute for sale of tbe mort- 
gaged property. A person who had not been a 
party to tho snit intervened, alleging himself to ho 
a prior mortgagee, and objected to the sale, and the 
Bale was stopped. XCeld, that the prior mortgagee, 
if he were one, was n'>t entitled to intervene in these 
oxeent’on proceedings and that the order allowing 
his objection was passed without jurisdiction and 
was a proper subject for revision. Hueiam Singh u. 
Eaghtjeie Saban (1905) . I. L, E. 27 All. 700 

BS. 278, Z8B— Limitation Act, 

Sch. XI, Art. 12 — Suit to establish riyht to pro- 
perty sold in execution Limitation — Sale without 
decision ns to riyhts of infert enor. - \V1icn an 
iuterr cnor el lims a share of attached property tho 
Court should dofiue tho respective shares of the 
debtor and tbe intervonor, and sell tho debtor’s 
definite share only. If the Court omits to do so, 
and sells the attached property subject to tho intor- 
venor’s claim, this is no valid order under ss. 280, 

281 or 2H2 of tho Code of Civil Procedure, and the 
limitation of one year for a suit under s. 283 of the 
Code does not apply. Manohar Khan v. Troylueko- 
nath Ohose, 4 TT. JR. 35, follow'cd. Uhit Nabain 
S jHGH u. Mpbtaza Khan (1905). 

1. 1..B.27A1L484 

• S. 283 — Dxecuiion of decree — Suit for 

declaration that property is liable to attachment 
and sale — Valuation of suit. —A. decree-holder 
holding a decree from a Court of Small t’auses, which 
has been transferred to a Muns.if for execution, - 
attached certain property as that of tbe judgment- 
debtor. Tbc yndgment debtor’s wife objcctetl under 
s. 278 of tbe Code of Ci\il Frocednfe that the 
property was Jiers. This objection prevailed, and 
tbe property was released from attachment. The 
decree-holder then filed a regular suit against the 
objector and the jndgment-dehtor to have it declared 
that the property was liable to attachment and sale 
in execution of her decree. Seld, that the proper 
valuation of such snit for the purposes of jurisdiction 
was tho amount of tho decree .undgy,,- second 
not the value J]'r ^pp^aUS. SST of the 

f"? -’^•-atCivil Procedure authorises an application to 
Moomff in a plamtlff-rcspondcntin second appeals and 
^.extends to sneU appeals the provisions of 63. 3CS 
and 683 of tho Code of Cnil Preceduro, Such 
applications, however, arc reaUy made under ss. 863 
and 5S2 and fOr the pnTjioscs of limitation fall 

2> 2 
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DlQESt O? CASES 


( 63 ) 


CIVIL FHOCEDPBE CODE (ACT 3^ 

<tCff«r«iit grsife* a lafB rfccfeJ bj Hw Ojort at btrer 
U K oulUtft wbetber <at2i «a]« trM tSeet^ ia 
j^QTUceot Clia lospoMd bj tha Conit cJ 

t gbtr p^a or not aod ooaasqoozitW apnrtliMerBt 
nch (ale h&( no Jorva flaxit to tne lor a dacUniaon 
tb*t » lobw^ent (ala bald Ig ponoanco ct tba 
(tUobmenttopoieflbj the Court of Ugbcrprudau 
notTslid Ciiraa)! Zal t Jaeahr Vat, TTatify 
Volet 1304 p 3d foUowed UixTuistSa }(Qi:r 
Lvl (1^3) I. Ik B. 27 AU. 66 

———a. a97-r*(e«Jio» o/ decree— Q«a( 
<>»» ^ eafeaiijifj e/proftrlj t« eleoatioa — JVo 
periy deerrijed M derrea at a ptrmoMitl ttaanep 
-~Etiopffl—Dali/ of 06«rt eieetitnj decree —In 
execuiiau of • deem on n cotBprosba foe payment 
of aeertaig laa of money mod Uk default tbarcof fc 
tba aala of certuu propartiee therris ^eojod. 
applualioa wai suds taHlleertaJU 8eld( dreerbed 
Id tbadeerce a( held by ibe joddtDent-debloe on a 
permaocBt tenuia Tt« judgmeat-debtoe objected 
that tbapropectuneert not mteabte b(ing:b(fd by an 
oeoBpauey tcuun. JSetditbattbii objection vunot 
open totnt jndgmeut-debtor, luumucn u It uraa one 
rrbicEi tia might haeo rdaed xu tba (uit in etbieh tba 
deene vat pamed, but did not Bat tbe (UCemeot 
M to tvnare eoataiacd ia tb» dwreo ire« not blading 
OB third perMot ^er Hcmtt, d— It would ba 
w doty of the Coort naoutleg tha dorreev abould 
it baikKann tobaiiora that ihapropeety, tha ado of 
which vat uhsd tor, vu held by occupancy tenure, 
tanoUfy that Iwt la tha proaUmatiou oitalaaan 
vaTumgtapfoaueckiTebUW Bam daaamBnai 
T Aaneilar iai. TTeeltly VeU, 183J • 8, 
iBllavad. BtntoPtitiSa Jutsty Qaif (V90S) 

L Xk B. 87 AU. 681 

— #.895 

£<a Uoumos 

« ■ *. SB5‘~Aite(i~Sai4aiU die 

inlthaa—rtrit item oyaoef eJr^a Jvlgaifat 
itUart-BobKntatieeritayaitilatJfoomfatm 
—A SPSof thaCirU Pzocedare Oria (Act JIT of 
1685} go»en^^ aheiu tba fitat daarea la afaaiat tbrea 
JudgiMBt-debtoTa and the daciue on which tba 
petitioner relici la ngauut ono of Iboae three. 
JioiCajiT radio rcHia(>,X X B M Haa. 6S' 
not folUved. Casotenin e pruitnn (I'HK) 

I.X>.B.20B<^8S 

— — B. 295— decree— S... 

/orreA.do/'aeeWe dfeiriJ.ted—?) |«l,l 

arimpla moDCy deem agamat S yhddni' 
Md«a9JrfthaTrailaf»ref iroperlydet agaioat 
•aroty Jor'i^l’, »* tepr^tatira of S, tb^ngi 
aaother, ha mart ha»S'^?““ P»»rd agaisat A nqf 
decrea u gouig to be eiecoUJ ag^i^ of bu decro ^ 
itomater^ whether tach ootwa U fi»«d^»tke 
■v^nrt which panca the dectna or the &a»l to «hKb 
rt « »ent for eiecntion. Lacasniasa'ixo » 
Rioaniui, (igos) I L. K. 29 Bom 89 

— — B. 2S7A— .dyrceweal /c g ctlimt on* 

ca».d.l.aa jT wwa* o/i,y4„ ralt a/.Were/P- 
Aaeetiae a/ Coert aot "warded— jyo».ej/>acfeao 


crmL pfiocEDTOB CODE (ACT 2 :rv 

OF 1892>-C«.f.aiied 

I . . ■ -B S99~2^fetfio»^4*ere»-~JfpUea 

Itaa farfotfoblt iulrilutio* ^aeicfe— Jolice i>f 
taeiaffliestton ta other decree ioldert eia^ecti 
Mry— Eeld that it U nowhere prorldad by la* 
ettber that an application for raUabU dutnbntion of 
aaeeu lenlited in eieenlion of a decree cannot be 
made in the contna of axecntlon proceadlaga tahen 
by the applicant himaelf. but mnat be made in the 
aontaa of execution proccedingi inituted by (ome 
ether decree-boldar, or (bat notice of eneb an appli 
talien bneiag been made innat of neccasity be girra 
ta die other dccrw-holdera Catrer tit a jFOit 
Eiesuis ({90S; . E Zr D S7 AIL 182 

■ 310A. 


.... ... Meat 

fraataa order ttfliag atide atalivnJert diftA— 
iTeld, (bat naappeal Uea fram an order under e dlOA 
of tba Code of Cird thneedara ecttiag aai la • asla, 
whether the aocliaa porehurr la tbadreioe hold^or 
an ostaider JfeidaiXalr Abayya Aieyb.TTeeibiy 

Jiatee ISOg p J40, referred to Kubub Siuos* 
8019 Lit (lOO«) . l.XkB .27 AU.a 63 

81 L 

Set Bm IS Eneunos o» Dsc*»i 

1 . 1 . B. 3 SC»lo SOS 

— b. 812 . 


Aee tiviranos Act, Sen. I], A>r 179 
■ et did Bad 816— Euereiiaa gy daarea 
— Safa««»*fc»(ie» ^peeprrfy lo pnrf e/wJioj 
only fie yedyneai-dealar iad o fifle— Biyifei{f 
yerrioeer— Cae/riiei.ae— In ax(«tiEi>a of b dacreu 
foratla onneartgaga part d the nun^ged pro- 
perly waaoold by esctioa but aftor the lato it wm 
found that tba jaSgment debtor had no title to alMnt 
twolhirdaof the property told Tbeanciuapiu 
ebemr tbeg tneil tha reprenaatilirea of tha mortgap^ 
for coBtcibntlon ae againit the remainder of the 
martgagad pnpnty JTeid that the anU would not 
lie in acttioD parchaacr baa in tba abaence of 
frand no nmedT, nnleu tbe jodgmest-debtor baa no 
•alcaUo tnlemt at eU la tha property aold aj bia 
eodtlenonly onderaa SlSeud rk*jra V'** 

Cirtl Pncedurei bit •iranatet of E-jrfS, Oode M 

„«t»tahyn raor^ ^[,0 ^ato CltnJra 

Sa.S3 
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DIGEST OP CASES. 


C 70 ) 


CIVIL PEOGBDirilB CODE (ACT XIV 
OE 1882) — conUtiiied^ 

Alftin, nnd this time ^vas pnreliasad ty Khtida 
Bakhsli. Khnda Baklisli Was obstrncted in obtain- 
ing possession of tbo property, nnd tbcrcupon 
brought a snit for possession to which !io made 
Mttsnd Alam and others, alleged to he co-parceners 
in the property, parties defendants, hnt not the 
nnetion pnrehasor Ariz Alam. Aziz Alain was, how- 
ever, added as a defendant under s, 32 of the Code of 
.'CMl Procedure. JZeld, that to these facts s. 317 
of the Code nas applieahlc and the suit mast he 
dismissed. Khota Bakhsh v, Aziz Aiaji (1905). 

I. L. E. 27 AU. 194 

S. 817 — lExtcntion of decree — Sale 

in exeeulion— Suii St/ certified against real par- 
■chaser — J?lea that the purchase was benami for 
the defendant. — Meld, that s. 317 of the Code of 
Civil Procedaro does not debar a person in possession 
of property purchased at an unction sale held in execu- 
tion of a decree, when sued for the rents and profits 
of such property by the certified imrchnser, from 
setting up as a defence to the suit that tbo certified 
purchaser was only a henaniidar on his behalf. 
Sishan Dial v. Q-hazi wd-dln, I. L. dt. 23 All. 175, 
disenssed. GjiA 2 I.pd-di>- v. Bishaj? DiaIi (1905). 

I. L. B. 27 All. 443 

B. 323 (a), (b) and (d). 

See Madeab Court or Wards Eeow' 

lATroif. 

s. S28- 

See JPDiciAi Peoceediro, Oetekce nr 
•THB COriiSE OP. 

1. D. B, 32 Calc. 307 

S. S31 — Execution of decree — Sesis- 

tance or obstruction Itf person other than the 
Judgment-debtor — Investigation of claim— Nature 
of investigation. — A. Court investigating, under the 
provisions of s. 331 of the Code of Civil Procedure, a 
. claim to property sought to he taken in exeontion of 
a decree is not con&icd to the mere ^nestion of 
possession, but is bound to decide on the title to tbo 
property in dispute. Moulalchan v. Gortl’hani, 
I. Jj. jB, li Mom. 627 ; Bapujirao v. Fatesiug 
Shahaji Mhosle, I. Jj. Jt. 23 Mom, 967, and Mucha 
Mai V. JPiirmcshur JDgal, All. M. C. (J870) 252, fol- 
lowed. Mamd Eai V. Dwaeea Kai (1905). 

I. L E. 27 AU. 453 

.BS. 351 and 352. 

See Pee-emexion. 

• ss. 851, 356, 357 — Insaltencg of 

Judgment-debtor — Ueceiver appointed, but no 
order of discharge — Application hg creditor to 
execute-decree bg arrest of insohent — maintain- 
ahilitg. — S applied to the Court of a District 
AInnsif to ho declared an insolvent. After notice 
to Lis creditors, amongst whom was the present 
petitioner, the holder of a decree against 8, the 
District Munsif passed an order declaring S insol- 
vent. A receiver was appointed to take charge of 


CIVU. PBOCEDUBE CODE (ACT XIV 
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tbo insolv'cnt’s properties and ba was put in posses- 
sion of all of them excepting two items, one of 
which was not included in the schedule. The receiv- 
er realised assets and made distributions among the 
creditors entitled, hut no order was passed by tbo 
Court either discharging or refusing todisehargo 
the insolvent. The present petitioner then applied 
to tUo Court for the arrest of the insolvent in e\e- 
ention of his decree : - Meld, that in the circum- 
stances the insolvent could not he arrested. If an 
insolvent prevents the receiver from obtaining 
possession of hia properties or if it subsequently 
transpires that ho has committed some act of bad 
faith, then the Court may- refuse his discharge, 
under s. 355^ of tho Code of Civil Procedure. 
Semhle, that In such a case it might ho open to 
cralitors to apply to c.xccuto their decrees. Pawaa'- 
onr ARIA SEETnAEAsrAXA V. bTANDDRi Eamaohek- 
DEDBU (1905) . . I. L. E. 28 Mad. 162 

B. 888 — Appeal bg guardian, abate- 

meutof—Zachesof guardian, effect of-— Applica- 
tion on behalf of minors to restore appeal — Right 
to apply joint and not several — Jjrmitaiion Act 
(XI’ of 1677), s. 7. — Where two majors and tho 
guardian of two minors jointly preferred on appeal 
in which they were jointly interested, and on tho 
death of the solo respondent tho appeal was allowed 
to abate under s. 868 of the Coda of Civil 
Procedure, the minor apj/ollants cannot on tho 
application of another guardian have tho appeal 
restored and proceeded with. Per Davies, J . — Tho 
order of nhatement under s. 368 of tho Code 
of Civil Procedure is absolute. Tho minora being 
hound hy tho acts of their guardian, there was no 
appeal pending and tho application conldnot ho 
treated ns an application under s. 3C8 of tho 
Code of Civil Procedaro to uhich tho provisions of 
8. 7 of tho Limitation Act might bo applied 
as s. SOS of the Code of Civil Procedaro coa- 
tomplates an appeal pending. Even if it could ho 
BO conaidored, tho application would bo harrod as 
tho minors vv ere interested jointly with others who 
laboured under no disahillti . Pertosomt v. Krishna 
Aggan, I. L. S. 25 Mad. 43i, followed. Per 
SuBRAnsiANiA AxvAif, «/.— On the death of tho 
respondent, tho right to have hia ropreseutnth es 
added as parties vested Joinilg and aob severallg 
in tho appellants, whatever may be tho nature of 
their interests in the subject matter of tho appeal. 
Meriasami v. Krishna Aggan, I. Z. R. 25 Mad. 
431, followed. Paew f. Vaeiasgatxie Sajian 
Menon (1905) . . 1. D. E. 28 Mad. 359 

SB. 868, 682,, 587 — Limitation Act 

(Xr of 1877), Sell. JI, Arls.pS (c), 17^Arts. 
175 (cj applies to applications made in second 
appeals as welt as frst appeals. — S. 687 of the 
Code of Civil Procedure authorises an application to 
bring in a plaintiff-respondent in second appeals and 
extends to such appeals the provisions of ss. 368 
and 683 of tho Code of Civil Prooeduro. Such 
applications, however, are really made under ss. 368 
and 682 and for the purposes of limitation fall 

D 3 
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civiri peooedttbe code (Act xiv 

OP 1882) — continued. 

thereof, attached certain gold and silver articles. 
The reapoadent, the present head of the matt, who 
Lad been made a party to the oxecution proceedings 
as the representative of tho deceased, contended that 
•ihe attached articles were not liable to bo sold in 
•oxeention of tho decree ns they were not assets of 
the deceased, but property belonging to the mutt. 
The appellants therenpou applied to tho Subordinate 
Judge to summon the respondent as a witness for 
the appellants. Tho respondent, who resided within 
the jurisdiction of tho Court, then applied to the 
Subordinate Judge to taho his evidence on commis- 
sion stating that he was unable, of his oum personal 
knowledge, to give any evidence material to tho 
questions at issue, and alleging that tho appellants 
were insisting on his appcaranco in Court to put 
pressure upon him to relinquish or compromise his 
claim, as it was considered derogatory to a person 
in his position to appear in a Conrt as a witness. 
The Subordinate Judge refused to issue acomraission. 
On a revision petition being filed, a single Jndgo 
of tho High Court act aside the order of the Sub- 
ordinate Judge and ordcro \ the respondent to bo 
examined on commission. On an appeal being pre- 
ferred under art. ,16 of the Letters Patent t~JIelil, 
that an appal lay. Held also, that the issue of 
commissions for tho examination of witnesses by 
tho Courts of this country is governed solely by the 
provisions of the Code of Civil Procedure, end 
c. 886 lb e-xhanstive, and prox ides for nil the cases in 
which the Legislature intended that it should bo 
competent to a Court to issno a commission for the 
examination of witnesses resident within its juris- 
diction. Seld further, that a litigant’s privilege 
of taking out summonses to witnesses is subject lo 
the control of tho tribunal, which is called upon to 
enforce their attendance, though such control will 
ho exercised sparingly and only in exceptional oases. 
This control is an instance of the authority of every 
Court of competent jurisdiction to prevent abase 
of its process. In the present case, the appellant’s 
application was not bond fide, and tlio respondent’s 
attendance in Court was required not for the pur- 
pose of obtaining material evidence but from other 
motives, and the order for the issue of a commission 
was therefore rightly made. VEEnABADKAK CnETTr 
01 . Natabaja Desiikab (1905) I, L. B. 28 Mad. 28 

— ss. 889, 390 — dSvidence taken on 

commission, tohen evidence in suit — Ideanin^ of 
‘‘forming part of the record” in s. 389, Ctiil Pro- 
cedure Code.— Eiidonco taken on commission docs 
not become evidence in the suit until tho same has 
been tendered and read as eridonco in tho suit by tho 
party in whoso behalf it has been taken. Dwarka 
Pfathv. &unga Dayi,8 B. L. B, 105, Appendix ; 
Wistarini v. Nundo Lai, 3 C. IF. JT. cexxxix 
239,), dissented from. Ktisum'Kumariv. Saiga San- 
fan, 7 C. TF. 7S5, followed. Hejtaeta Keitabi 
n. Baseu Behaei Sikdak (1906) 9 C. W. IST. 794 

B. S96~Stamp Act ('ll of 1899J, 

s. B fl5J — Decree for partition — Commis- 
sioner’s repot — Decree in accordance — Final 
order — ^TnsfniniCBt of partition— Stamp . — A 


CIVIL PBOCEDCHB CODE (ACT XIV 
OP 1882} — continued. 

decree for partition passed in accordance with a 
Commissioner’s report under s. .396 of the Civil 
Procedure Code (Act XIV of 1882) is a final order 
for effecting a partition passed by a Civil Court and 
must therefore bo stamped as an instrument of 
partition under n. 2 (In) of the Stamp Act (U of 
1899). Baxabaw V. Easikbishna (1905). 

I. L, E. 29 Bom, S86 

s. 485 — Plaint in suit hg Corporation 

— Ferijication hg “principal officer” — Personal 
hnoxdledge of verifier, if necessary — Amendment — 
Bejeciion, — S. 43S of the Civil Procedure Code does 
not require a “principal officer” of a Corporation to 
verify a plaint from actual personal knowledge. 
Tlie section shows that a verifier may 
depose upon his information and heliof. Wlicre 
in snch n case tho verifier deposed from in- 
formation and heliof j Held, that oven if it were 
held tllat tho plaint was not properly verified, it 
should not have been rejected, but leave should have 
been granted to amend it. The Post CAMflEG AMD 
LAan IsiPBOTEsnsNT Co., L». v. Dhabanidhab 
Sabdab(1906) . . . 9 0.W.2V. 608 

s. 503 — Beceiver — Appointment of 

netc Beceiver in place of original Beceiver — Civil 
proceedings instituted Ig original Beceiver and 
pending at date of appointment of veto Beceiver — 
Necessity for making new Beceiver a party . — 
When a Eecoivor appointed under s. 503 of the Code 
of Civil Procednro institutes civil proceedings and 
is tlien replaced by another Eecoivor, it is neces- 
sary tliat tho new Kcceiver should he made a party 
to those proceedings. Observations on tho mode 
and circumstances in which a new Beceiver will be 
made a party. Akuea Paeadesi •». Doeebi 
Jaoaeeadba Eow (1905) I. L.E. 28 Mad. 157 

SB. 608, 614, 516 and 621 — Arhitra- 

iion — Award — Validity of award made, hut not 
reaching the Court within the time limited . — In 
tho case of an arbitration made under tho order of a 
Court it is sufficient if tho award bo made, that is 
completed and signed by tbe arbitrators, within the 
period limited under a, 608 of tho Code of Civil 
Procedure j it is not necessary to tho validity of 
such award that it should actually reach tho hands 
of the Conrt within such period, Arumueam Chetti 
V. Arunachalam Chetti, I. L. B. 22 Mad. 22, and 
Nmerseg Premji v. Shamji Kanji, I. L. B. 13 
Bom. 119, followed. Baja Jfar Narain Singh v. 
Chaitdhrain Bhagwant Kuar, I, L, B 13 All. 
300, referred to. JBehari Das r. Kalian Das, I. D. 
B. 8 All. 543, dissented from. ASAD-trx-XiAir r. 
Muhammad Kub (1905) . I.L. E, 27 A1L459 

SB. 620, 626 and S2,B—Arl{trafion 

— Application to file a private award— Award in 
excess of powers of arhiiraior — Court not compe- 
tent to remit award. — k Court to which an applica- 
tion is made under s. 525 of the Code of Civil Proce- 
dura to file an award made without the intervention 
of a Court has no power to amend the award or to 
remit it for reconsideration, but only possesses th 
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orpn. PBOOjEDTJKB COD3D (ACT XIV 
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60 Iittte Tbnes S8S, tefcrred to. Tho directions 
in a Bcltomo framed -ander s. 639 of tho Code 
of Cirii Procedure may bo enforced in osccution of 
application by persons interested. 'TDamodarhliai 
V. }ihogUaJ, 1. L. if. 2i Bom, 46, followed. 
Pbayaq Doss di Taup, Mahast v. TiBtjjrAXA 
SEUJASGACEAniulTAETJ (1905). 

I. D. E. 28 Bead, 819 

B. 644 — Beeves — Appeal. — IVlicn one 

of soreral plaintiffs appealing against a decree nbich 
proceeded on grounds common to them all, died 
daring tlio pendency of tlio appeal .and sobstitutioa 
was nokmado witbin time. Beftf, that tbo appel- 
lants were not entitled to tho benefit of s. 644 of tho 
Civil Procednro Code. PnOTAr C!iA>iinA Ckaixeb- 
lEE V. Dckga Ckabas Qhose (1903). 

9 C. W. K. 1081 

S. 644 — Appeal Ip one of several 

defendants — Oround common to all. — PlaiatifCs 
sned on a mortgage bond. The defence, which 
A\as common do all tho defendants, nas that tho 
mortgage was a sham. Tlio Subordinate .fudge 
nphcld tho mortgage bond and decreed in plaintiffs’ 
favour. Tho fifth defendant, a suhseqaent mort- 
gagee, alone appealed to the District Jndge, who 
reversed the decree and dismissed tlio suit. PJaiutiffs 
appealed to tho High Court:— iietd, that tho decree 
of tho Snbordin.ato Jndgo proceeded on a ground 
cotntnon to all tho defendants and that tbo decree 
of tbo lower Appellate Court ennred for tho benefit 
of the defendants, nho did not appeal. A^•3fAlIAIAi• 
Chiitiae V. PiTcnt: Ayyae (1903). 

I. L. E. 28 Mad. 122 

BB, 644, 661 — Bractlec — Appeal — 

Appeal Iff one defendant nialcinff co-defendants 
and plaintiff's parlff respondents — No appeal or 
memorandtsm of oljections filed Iff plaintiff— 
Belief granted to plaintiff-respondent in decree 
of Appellate Court — Appellate Court — Proce- 
dure— Jurisdielion. — Where a respondent to an 
appeal fails to give tho notice required by s. 5G1 
of tho Code of Civil Procednro, it is not open 
to tbo Appellate Court to grant any relief to that 
rcapondont, in a case where the granting of such 
relief is not necessarily incidental to tho relief 
granted to a party, who 1ms appealed. Soira 
Padmanalh Jlangappa v. Narayan Pao Bin 
VitMl Pao, 1. L. R. 18 Bout. o20, distinguished. 
Hudson V. JBasdeo Bajpage, I, Z. M. 26 Calc. 
109, referred to. Rnp Jaun Bibee v. Abdul 
Kadir Bhugan, I. L. B. SI Calc. 643, referred to 
and commented on. EnnAiKAUA Pii,eai c. 
VlSWASATHA PiI.I.Al (1905). 

1. 1. E. 28 Mod. 229 

s, 645 — JExeculion of decree — 

jOrder refusing stag — Appeal — JDelilerate exercise 
of discretion Ig loieer Court. — ^An order refusing to 
stay execution of a decree under s. 645 of the Cnil 
Procedure Code (Act XIV of 1882) is not appealable. 
Mitsaji Abdulla v. Bamodardas, J. Z. B. 12 Bom. 
279, doubted. Eamohasdba v. Babsitjkunb (1«G5). 

1, D, E. 29 Bom. 71 


CIVIL PEOCEDLEE CODE (ACT XIV 
OP 1882) —con tinned, -- 

Bs, 646, 646 — Stag of execution— 

Power of Appellate Court. — It is not competent to 
an Appellate Court to stay proceedings in execution 
of a decree of a subordinate Court merely by reason of 
an appeal having been preferred against an order of 
refusal of the Court below to set aside tho decree 
under s. lOS of tho Civil Procedure Code. Bhaowat 
llAJ Korn i<. Sbeo Gobam Sabo (1906). 

9 C. W. K, 128 

s. 661, 

Sec Bosibat Cixt Isri’BOVEjrEST Acr, 

I. L.E, 29 Bom. 514 
See Bust Ercovruy Act, s. 11. 

S. 581 — Bcorcc — Respondent. — It is not 

necessary to entitle a respondent to support a decree 
upon a particular ground under s. 561 of tho Civil 
Procedure Code, that the ground should have been 
in express terms decided against him. Sbish 
Cbabdua Eor r. Muxori Bewa (1005). 

9 C. W. isr. 14 

- - B. 662 — Bemntld— Appeal Court . — 

Elicro o Snhordinato Court has dealt with questions 
arising on tho merits of the case, no order of 
remand can bo made by the Appellate Court under 
B. 602 of tbo Civil rroccduro Code, but if tho Appel- 
late Court is of opinion that there should bo a find- 
ing upon any particular issue, or further evidence 
should bo taken on any such issue, it may mako an 
order of remand under s. 566 of tlio Ciiil Procedure 
Code. Eakbit Mababta v. Pbddo Baubi (1905). 

9 C. -W. isr. 64 

S. 662 — Remand - Preliminary point 

—Suit decided with reference to some only of 
several issues framed. — Held, that it is competent 
to an Appellate Conrt to remand a case under s, 6CI 
of the Code of Civil Procedure w here the Court of first 
instance, having framed issues and recorded all tho 
evidence, bos decided tbo suit with reference to its 
finding upon one or more of tlio issues framed by it, 
leaving other issues undecided. Sheoamhar Singh 
V. Zalln Singh, X. Z. B. 9 All. 30, foot-note, and 
’ Bamachandra Joishi v. Ka:i JSasstm, I. Z. B. 16 
JUad. 207, followed. JIaxa Din v. Jajisa Das 
(1905) .... I. L. E. 27 AE 691 

ss. 662, 688 — Remand, order of— 

Bight of appeal— Appeal after suit finally dis- 
posed of — urder, if mag he impugned, in appeal 
from final decision— Tenancy Transferability — 
Custom.— An appeal from an order of remand passed 
under s. 362 of the Civil Procedure Code caimot he 
entertained, if presented after tho final disposal of the 
suit. Jatinga Valley Tea Co. v. Chera Tea Co., 
I. Z. B. 12 Calc. 46, distinguiahed. Tho right of ap- 
peal given by s. SSt of the Civil Procedure Code, from 
orders specified in that section ceases with the disposal 
of the suit. Setnhle — An order of remand under s. 562 
of the Civil Procedure Code is an order which affects 
tho declfion of the suit on tho merits, and exception 
may be taken to tho validity of such an order in an 
appeal from the final decision. Mabhit Sudan Sen 
u. Kamini KAnta Sen (1905) . 9 C. "W. E". 895 
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kp— rfijtr* 
ef «■*#«»>■ «• tmpM 

a%i eonlra't, iifftrtM 

r.j\i »/, l9tO» 

ilnelwelU rtthni pirmttu>» of U*4i»U»r — 

Ejot* »ith fCTin»an>^ nebta ef ownpaocf i« * 

itmJo'lari eonstfoctoi at awa wjlh* 

oat obUiaiog p»rinu»)on ol 111 * a»nln2»^ aoi 
cultiisUd drj Unila with irsrJni crop* for {wri^ 
rangiog froM I to 18 j«M» Paitt wrr* Irfonght 
bf tba Tjot* bcfor* tbe Sab-Cuttrrtor qb (cr 
« 8cfth» Lrat Bfcorery Aet tofompe! »b# ietta 

dsDt,the MtaiaVir, tbm 

1812. BMrsioy that lh« p.tUa undrrod w*t» 
Illegal ■• th«j tharged tba Mgh«r parf«o r*t« for 
drj Un\»riilt»'»lMby thorn «ilh thoulet wetlo 
eosttneUd at then on ent Th* defoataot 

T>Ia.1a I that be Waj rstit’ad to tb« <shaBra} rate 
( 1 } hf ra$ on, (2j fa/ rirtar of « ooatraot t> U 
inpliclfnai yirmoot ptycaenta. No eoati hmuoo 
t meh«eoiitivt«.t< ho*«Tcr allogcil The^ab- 
Coltoetor (n«<4 two ui ie*->nae m to th« eiuUneo 
efthettitom tot Bp by th* d«f«id»ae tnl asotfatr 
H t wbrtbor tbr prrriou nyoost* 1/ tb« 
BUmtiffi eperatod M u t.tppel or titdetioed ~~ 
Inplitil ooBtraetto eoBtiaat t- pay the * 
ratM Tht SobColtoetor did dot tcouTi 
*1 to eattota. haldisg that toch eattam, . .. 

prorod.ftiald sat doprirttbo platsUSi ofibtbe r£u 
Hpmtly gnrtaby the Act lit alto bed that aa/ 
lach iopliM eoatraet u thatt,t ap by thaArfiadaet 
vaald bo illrgll at oppoaedto tbt praritiOBa et tba 
Act 0a paMcil a dcctee, that t>a wfcadaotabaald 
graat patCM at ettimtd by the plaiaCifft. Oa 
appal tbt DiitnctJadga bold that tbt poynnit of 
rent at tbt nhaoetd rate civtcd a prcraaipUontbat 
theic wilt contract to pa; lokh rent laadthabiftbrn 
Wat no contract cxpreai or lUiplMd, the reattsatt 
bo fixed m aceriidanea wiCb <beo(ber praeittmo of 
t J1 of tbe 0001 Eccorrry Act i/t rerenrd 
tht dccceet of the Sab to lector and remta led tfao 
catot foe rctrul onder t bOS of ib« Code of 
CiTil peoeednn Oa appeal to tbe 0 gU Coort 
StU.ffr SfftnaBXasiaATTta.J'., that tbt Older 
reiRtadiQg tbeeaae ww sot 1^1 ot^I the ooettorat 
raited beta ren the partiea and on which they wcol 
to trial, bad been decided, and the ^netljont to 
raited were poiely i^aettioni of Itw A coitot 
apblJ only to ftr M it It not la easfict 
lUtote !twi tod t «ii»ton> to ptyeobaBced rei 
improTementt dfected by a tenant at bu dot a 
iClcgaf at opioted to the ptorijioai of tbe ttent 
Bowrery Act /■•eicp r AramobtAi y,f|«, 
Otpal.tow, 
J Z S AS J/arf AW, refer 
™ « laabft BO differeo o wbetber a teaaat 

eonttracted well, at hu eoU prior to ortfler the 
pa«ng of Act Till of 18GS. U either Cate Mr 
rent can be claimed. *«/«««. a.,, « 

Jfapei T Jf>J,£ama Gondaa, 6 Had. Jl B S 


CIVIL EftOCEDUEE CODE (ACT XIV 

OF 16 S 2 >-«otfMeed. 

Payment far a aomberot yeartef ciibaaeed rent 
nay b* cOkleaet of aa oyetraieafto pay at tbaf 
nt«, bat it will not be blndlnfi at a coacract, tmleat 
a ■(■ported by eoBtiJeraSioB Of»r* wbetber, wbm 
tbr rahasrtil rate had bera paid for aUrge onmber 
etjeara tad wbeit the Upte of lime U neb aa to 
loalit (■ Bntair to call m the landlord to prore 
coaetdentlon, a Uwfnl irigia tnay cot be prreaiMd, 
Ooaa* frit Tititneto/ tr'iilieaflt.tl S L.C. 
JMatf 103, nfrrrri to Ito toeb precimptioa 
can btsiado wbn tbt paymentt bare been only for 
a prnod exietidiny fiom one to eighteen y<»ft 
Ttnanlt with pcriBaemt rigbU of •eenpaacy aio 
cstitl d to ContlrBct welli will oat tho prrmitaion 
of ibo Uaiholdtri and a rutosi iwinlrhig Mcb 
penaioao a may if bad, at DareotORabU, ead I* 
etrtalaly Ulpyalat pppotedto tbapolicy of t d>«tthe 
lltot Itecotrty A<.t f'eaboioaarariaAa Naxio 
a OoadaWr Fetayya, I t B 80 ilai. 299 , 
referiod to JJtlJ, f*r Mooat. J., that iha Sub- 
CidlexCor haring dupcao.} ef th« Caoe on twn pro- 
liininary U<ce« tbe frittrict Aadyn wat rgbt la 
ranaiidioif (bo tatra oa'tr A doi of the Code 
of CitU Proctilarr Aicvrntx Cnirtt r Uaja 
iAomnt Rttia Yt'xsaTttwaAA Crrarra (ICUS) 
I.laS.S 9 hrAd.At 4 
. I a & 64 .— frt/ttrr roottil i>/ poriift 
raaottiAort at illryot rratad aadrp t 864 
aftit Otif Feoer/rrtCodt-troiirr.tfrei 
ZfftH e/ttltjal ftmaad Ay lertr Jfftl/a/i Coved 
at p*<tU prvfirif intjti Wbtro ibe Court ef 
firat latltnta faal framed all the aereHat; banes 
aaldoeidM til thoae Innrt, tad the Uwer Apptb 
UttCo«rt,rt*mlnetb<dreitioBsf tboConrtnf ent 
i< (Usto 00 oDt of tie Iwias, remasded tba cate for 
retrial smtcr t U 4 of cbe Col* of CinI Pra> 
cntoroi fle/d,oDKwoDd appeal, per SrakiAwAina 
ATntn, rf— An order of rMnaol. contrary to tbe 
provitiooi of 1 tet, li not inertly Irrrxolar, 
bntUlegtli bntitbauton that acoonot aliaolntely 
nutao at (0 rendrr anyrocKat of the partiet of no 
arai) )t eao be obyKtal to byapsrtyi if he hat 
Dot gliro bit oontest to tneba oounr, and errn ■ 
party, who bti sot conmtwl, may lio e<]aitahtr 
etCvppolby mbteqaeot Condnrt from treating toeb 
aoordtr at noli android. Sneh aa order efrmund 
don not necentrdy ritiaCe the docaioo of tbe lower 
Appellato Court os quettiona properly dec) led by it, 
wbtcb can b* attacbnl onW on gronndt legally ©pea 
to tbo partus on tecond appeal. It eaonot be treated 
St cold for want of jaritdicOan, ao aa to b< in< 
capiblo of being rafidated by conseot or wairer. 
AtoWA Ciatdra Batt r Jaftraddia JJellai, 

I L.B.SStale S2J, referred to. AioliA^ets 
w rothaaeti, f. Z £. 19 Had 479, referred to . 
Aotrolmoaio Ajtar y. Fmy-Zoiperor, I L B 
>5 Had «2 otp ar, followed i'.r Mooat, J— 
n« oisfee of tmnuid wtg Illegal and ooconnatof 
pactwa teald siako It ralid MA-'iasn or rss 
Lowsr 0 ? Wanna, KiiABAan EsTatt e Biwa* 
•Mi&Bni>i(iSo&) . . I.L.lL 08 blMi .437 

W-ciio. 



{ 81 ) 


DIGEST OF CASES. 


( 82 ) 


Civil, ,PEOCEDimi3 CODE (ACT XIV 

OE 1882) — cuntiniied. 

refused upon unsuisfaniial grounds. — In ft suit by 
co-sharers for demolition of a building o# having 
been recently erected without their consent on 
common land by ftnother co-sharer the Court found 
that the building hud been erected as alleged by tho 
plaintiffs, but refused to grant them a mandatory 
injunction upon the ground that " tho area was 
reclaimed by tho appellant, defendant, and that 
others (tlie plaintiffs included), who liavo done the 
same, have been allowed to build on the areas thus 
reclaimed without any objection, and that no special 
damage was done." Meld, that this was not a valid 
reason for refusing to grant a mandatory injunction ; 
and that such refusal was under the ciroumatauces a 
good ground of appeal within tho meaning of s. 584 
of tho Code of Uivil Procedure. Bajl Bahadub 
Fax. V. Bam Shaskas PnASAn Hau (1805). 

I. L. B. 27 AU. 688 

• SB. 684, 685 — Second appeal — 

Grounds pf appeal— Herersal bg Sigh Court on 
second appeal of lotaer Appellate Court’s decision 
— " Sulstanttal error or deject of procedure ” — 
Suit to set aside adoption — Question whether 
adoption was real and binding. — In a suit in which 
the plaintiff prayed that it might bo declared that 
tho defendant was not her properly and legally 
adopted son, that tho ceremony of adoption did not 
.take place, and that, if it did, it was ineffectual and 
invalid owing to misrepresentation, coercion and 
fraud, tho first Court found thot there was a 
real adoption binding on tho plaintiff. Tho 
lower Appellate Court found that though au adop- 
tion had taken place It was not, and was not intended 
to bo. a real adoption, but was a sliam transaction 
entered into by collusion for the purpose of deceiv- 
ing the Government, a case which was not sot up by 
the parties, nor warranted by tho evidence. Held 
(affirming the decision of tho High I'ourt), that such 
ft disposal of tho suit was a “substantial error or 
defect of procedure” within the meauing of e. 6b4 
of the Civil Proceduro Code (Act XlV of 1882), and 
that tho High Court therefore had jurisdiction 
to set aside the finding on second appeal. Ananga- 
manjari Choudhrani v. Tripura Soondari Choto- 
dhrani, L. B. 14 J. A. 101, and Durga Chowdhrani 
V. Jeteahir Si.gh Ohotedhrt, Z,. 11.17 1. A. 122, 
referred to. SravAHASAVA o. SaNOAPPa (1905) 

I. Ij, B. 29 Bom. 1 
B. B. 31 1. A. 164 

as. 684, 686. 

Sec Tom . . . 9 C. VT. Iff. 496 

s. 688 — Suit of the nature cognizable 

ig a Court of Smalt Causes — Appeal.— The plain- 
tiff sued as widow of a deceased Brahman priest to 
' recover from the defendant certain books containing 
lists of the clients of her lato husband and also a 
«nm of BGO, on the allogatioa that tho defendant 
had been entrusted with tho hooks and had realized 
the money ns her agent for tho purpose of carrying 
'on the business of her deceased husband, and contrary 
to tho terms of the agency, had not handed over the 
money, which ho had obtained from the clients to 


Civil. PBOCEDTIBE CODE (ACT XIV 
OE 1882) — continued. 

her. Seld, that this was a suit of tho nature cog- 
nizablo by a Court of Small Causes within the meau- 
ing of B. 686 of the Code of Civil Procedure. Hans 
Baj V. Eaini (1905) . I. Ii, E. 27 All, 200 

a. 588. 

See Appeau. 

S. 538— Appeal from order — Appeal 

presented after final disposal of suit — Landlord 
and tenant — Transfer bg tenant — Teartg tenancy 
— Transfer of tenancy. — The right of appeal from 
interlocutory orders ceases with tho disposal of tho 
suit. Whore on the plaintiff's appeal a suit was 
remanded under e. 662 of tho Civil Procedure Code 
and on remand the Court of first instai ce decided the 
ease in the plaintiff’s fa' our and there was no 
npiieal from that decision, hnt tho defendant after- 
wards appealed to tho High Court against the order 
of remand : Held, that tho appeal was not matn- 
tainahlc. Jatinga Valley Tea Company Limited 
V. Ckerra Tea Company Limited. I. L. B. 12 Calc, 
45, distiugnislied. The incident of non-transferability 
is common to tenaucies from year to year of home- 
stead lands created before the passing of tho Transfer 
of I roperty Act m the absence ol a custom to the 
contrary. Sari Nath Karmakar v. Boj Chandra 
Karmnkar, 2 O. IF. N. 122, followed. Sanee 
Madhab Lanerjee v. Joy Kishen 21 ookerjes, 12 IP. 
B.' 495 ! 7 B. L. R. 162, (iistinguished. MadhU 
SuDAn Sen o, Kamini Kanta Sen (1905). 

- I, L. E. 82 Calc. 1023 

BS. 696, 596. 

See Appeaii to PanT CoTTNOiu. 

See Lettbks Patent, b. 39. 

0 C. W. ISr. 566 

s, 686 — Privy Council, appeal to — 

Leave, applicati, n for— Appealable value— Libel 
suit — Amount of damages claimed, no test— Prac- 
tice — Rnquirg. — The plaintiff in a suit for damages 
for libel cannot ensure an appeal to the Privy Coun- 
cil by merely placing his damages at a sufficiently 
high figure. Leave to app'al.from an appollato 
judgment of the High Court dismissing, on tho 
ground of privilege, a suit for damages for libel, 
was refused in tho view that on the finding of tho 
Court of first instance, and not reversed hy the Ap- 
pellate Court, the plaintiff had sustained no sub- 
stantial damage. Where there is a contest ns to tho 
true value of the matter in dispute it has been the 
invnrinblo practice — a practice sanctioned by the 
Judicial Committee — to ascertain by evidence and 
enquiry what tho true value is, Ambita Nath 
Mitteb V. Abhot ChaBan Ghosh (!90Si 

9 C. W, W, 370 

B. 620 — Beviete of judgment — Ap) eal 

from order granting a review — Orounds of appeal. 
— When an application for review of judgment has 
been granted for " any other snfficient reason,” the 
sufficiency or otherwise of tho reason for granting it 
is not a ground of appeal within the meaning of 
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1 629 of the CoSeof CitiI rroceaBi* P/f DJea*»», 
f»rt lt»t the Cottrt fwontto-pUlat,** 
fint 6eld to U ttftdeqsaU, a »fteTW»Td»ft«iii3 W>I» 
»B®cieBtii»goodgToaoafar piaSicg 
lodzttcnt. Aa A«i» « KotisaiB AW nWS 
’ ® EXuB,ai AilepB 

*.632 

Set A»mt E R. aa CMc 67 
a* T*i»i»ct Act, I IS3 

» G W IT 492 
Sit BlMltMlOS Act, » S5 
Set Sncmo B«m» Act 

ID B 29 Dorn SIS 

BeB ZV, form 13® 

fnCoxnovfs* t D R. 32 CAte. MI 

CIVID AZfD PEVENTJE COCRTS 
£<i AoKA TtTiscT Act 

nT.Al7J TO ATTACHED PDOPEBTT 
S«tCnu paocrsrBB Coo> 

CODE EASOLEO 

Sit PUTITI l.*1» 

eo w W.3M 


cooznzAZfce. 

Stt Ci:K9iU raoctacicCoDi 
, I - ■ Ofarl-Offttf/tiUtj* “eetii teilti, 
tatit a»i erttUi* '* *jfVe< e/'^Imsal'ta tttrh 
fgkit ef i»— P«p£Hrf»>y r./H ool 

frteii if et»Jrihil at af entasaarj lattat —A 
gisot of T Jta|« 1 with sU irvll», tut* Ud «stn> " 
iirttAmtAaBoTaCl*iit>«>SiiotJ>u> totttfpwloocB 
»rt foul i>*)or.«7Dr*» tbrs (ziftmg, whlroirTigotoal 
lit Tiiisgo gnatod ud lfA<r UaiU- BaMc^bt 
cootrOia'iaB of loboni &c g»ateo tor tietnae 
Ui* tbwso] *in not Br crjaaco of pnpmtar^ 
ngSit UfwA lalwoTu CBitopstt; and too^fcora 
fon«d voder E»dm Act 1 of 18$8 The raling 
]Ki«»titloda W froDi t&o eotlwat (uDC«iA*c<» 
ooTOtKio osd eoQtnl of vorko of imgtttfn ud 
GoTenmost Au occorduigW lla ngbt to otrrj oat 

S ain ood Ar^rarrurdtj Is the irTfgataoo wothj 
»>gisg to iA ctoTiitrd flat ia doigg »»it doa not 
duaSnuh mtaatl; the Mpplf of iretertovhKb 
olhen mj Ae ent tied. AK>tLATt.'<A 

Stismt e TneSicUTw OI&T1.T* K>»I**u 

IX Coracn. (l'^5) 1 !„ B. S8 Afsd. 639 


COM3IISSIOK AOjan 

Set Piiemil iSB Aortl 
COHMI33ZOJ7, ISSUINO Op, 

Sit Crra PxoctOT** Coflx 

— ToKtr of CetHi iaititt eo 

^Cun attmfr-ale^ lo ((rtioai «>toazlio 


COMlIIBSlOITj ISStfINO OP— ooarlwJrif 
may fritttt ah.ja «/ elt j>rOf,»» — Tie piwct 
•{^Uant* ohteiarG * deoree •g’^aet ths late head 
of* aaSt end tn eieeatumfbtreof, nttiehed certain 
gold sod uJrffarticln Tb*rMp<MideBl;tliar>«*itat 
lie«4 at the inott, orlw had been jnado & J&rtj to the 
rueotxA ^lt«e»e4^tlg» at ti* wpresentatjTe of the de 
mied. eoBtnided that the attached artielce rerg oot 
hablefobetotdfnexecntvoDOf (bedecreo u the^ trere 
not aaaida of the afleftw^but property Vieionpogto 
ib« BDtt Iha tp;pe!!astf fhe^pon applied to the 
flnbondmato Judge to amnnoD the respondent aa a rnt* 
»m lor the *^>dla Bta. The respondent, who roaided 
tritlua the ^nrudiation of the C^rt, then applied to 
ti>*Sn1>oTdinate Jnflgo totaheWa e«d«ce 0“ ccraoia- 
eioo atabog tint &* onutmable, of be cw** penonal 
hnoclcdse, to gtre ai^ eridesee maimei to the 
epieetioos at Mane, end aUegiog thatthe appellasta 
irers laaiatiAg on bD eppCansea in Court to pnt 
pnamn upon him to teuoqnub or eojsprt^*^ 
eUim, aavt reea tffnndered deroj^dor} to a ptnoa 
■a bia poailion to appear m a Conrt ea a witseas 
The Snboidinato Jnd^ irfiued to latne a eomtntaaioa 
On a rrruioa petition being Cled.ii nagie Indge 
of (be Qigb Court act aede the eairr ^ tbc Sob 
ordiaata Jndgs osd ordersd the reepondent b be 
ruouned on cosinajealtfa On an appeal being pro* 
leered onder Art IB of the l^era Patrnt •— 
that an appeal lap. JFeU a!ta, that the {M*a of 
oonuDuaiont for the eaaininatten of tiiatm* bp 
^ Cwrta of thia ooentrjr u goraraed lOlclp bp the 
proriaiooa of the Cade of Citil PiMCdut and 
a SS9 la ethaoibra, and proTidea for all Uia eaaca la 
wbicb the IjrfiaUtBTa wtrsded Uut it etnntd be 
omoprtrat to * Covrt bo inetxaecnu&vtrAafst iba 
eiaanaatioe of witnetaea midmt wdbin lit jiiMa, 
duties. JTflA /artirr, Ibei « litigapfl ptinlffe 
of Uking cut euanBonse* to TfrtneaaeaiatnbWto 
Ibe control of the tnbnnal.wbjeb >a caSad epoa to 
enfoieo Ihrir anrodanee, thoagb eucb control mil 
bo enrjtiMd aparmgty and onij in er*scpboi3ai caaee, 
Ibit contrel ii an inoUncn of toe aaihoritp of ererf 
Court of toopeteat jariadiction to preteat abnae 
of itepineea. In tie present eaa% the al^Ianfa 
applieatioii was not load JiJt, and tlie irapondent a 
attesdasro In toort wta jTqnirtd not forthapnr 
poet of obtaining material wideWB, bnt from other 
mobTea, and tbr ordar tor lie uatte of a comraiMion 
w*» tlwrtfope ngbUf oada Txiaaaaiiaix Chxtt 
r ttiriMut OniiEsB (1901) 

A D. B. SB ^ad 23 


— Ernfeae/ Mat on eoewajarfoa, riiit 

eeHteaee la eeii— jlfeaaiay o/“ famtus port of 
nanetfi’ la/ Jd9o/«« C.a.fi>roe»d«r. Code 
— Erldesce taken on eomniiaeion don not beoiw «ti 
dnea In tba amt, natd tbe aaisa iu tiea tenderoi 
and read u erdenoein the initby the party, on 
«b«a behalf It bai teen Uben S>tearha AoM r 
Coaea Bepi.S S L-S iOi JLppttJis l flMtonav 
r Aeade Za/,9 C tT y cerxxtx fi39J, in 
aented from. jranaiXemen y Soira Santa*. T 
C O' S 766, foSSowed. UtKaaTa Enaant *. 
Baxxr BmaKSccoan (19OS) 


9 0 -W.N 784 
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COMMITSCElirT. 

See Gbimis-ai, PBOCEDtrKc Code. 

COMP Airy. 

See JjEOiSTnATWx Aci. 

I. L. B. 29 Bom. 19 

See Stamp Aot. 

I, B. B. 20 Bom. 203 

-Agreemeni—Besirairtt nf trade — 

Contract Act (IX of 187SJ — Continaom cause 
of action— Damages —Tranter of business to a 
limited Comgsang — Effect. — Meld, that an order 
directing ft Company (to furnish an account will 
not extend "beyond or include contributions^ which 
accrued later than the date when the business of such 
Company was transferred to a limited Company. 
Pbabee & Co. u. Tub Bomeat Icr MAKupAOTtrEiNS 
CoMPAOT (1905) . . I. Ij, E. 29 Bom. 107 

Articles of Association — Droxg, quali- 
fication of- — 3ieel!i«j of shareholders to alter 
Memorandum of Association — Validitg of votes 
given hg j>roxg — Act XII of 1895. — By a power of 
attorney dated 14th October 1881, some of the ahare- 
holdcrs n the appellant Company appointed and 
authorized certain specified persons, " and all persons 
who at any time during the continuance of these 
powers of attorney may he partners in the firm of 
Messrs. Wallace & Co., of Bombay, however that 
firm may be constituted . , . and in the absence 

from Bombay” of all the said persons “then the 
person or persons for tbo time being holding the 
procuration of tbo said firm and managing tlie said 
business,” to vote as proxy for them at meetings of 
the Company. Art. 65 of tbe Articles of Associa- 
tion of tbo Company provided that "no person shall 
be appointed or bavo authority to act ns a proxy who 
is not a sbarcbolder in tbe Company,” At meetings 
in May and Juno 1902, the right of proxy was exer- 
cised by a person, who had become a sbarcbolder in 
the Company in March 1889, and was manager of tbo 
firm of Wallace & Co., and bolding its procuration 
from let April 1889,'-but who was neither a member 
of tbo firm nor a sliarcboldcr in the Company, when 
the power of attorney was executed. Meld, by the 
Judicial Committee (reversing the decision of the 
High Court), that on tbe true constniction of art. 
65 tbo proxy was not necessarily required to bo a 
sbarcholdcr, when tbo' power of attorney was signed : 
the article was complied with by his being so quali- 
fied at the time when ho was called upon to act as a 
proxy. Meld, also, that although tbe proxy was not 
expressly named iu tbo power of attorney, bo was 
sufficiently described iu it ioe all business purposes, 
and the Articles of Association required nothing more. 
Bombax-Buema Tbadina Cobpoeation r, Dobauji 
( 1905) . . , ' . I. L. E. 29 Bom. 120 

B. E. 32 1. A. 39 

COMBEWSATIOH'. 

' See Bombat Citx Impeotement Act. 

Zand Acquisition Act (I of 1894 J — 

Compensation — MarTcet value — Computing, method 


COMPEMSATIOBr— conitntiei. 
of . — In calculating tbe amount of compensation to- 
be awarded for land compulsorily acquired by Gov- 
ernment, it is not permissible to a Judge to talce- 
the amount, which the claimant had e.vpended iu the 
purchase and improvement of the land, as if it had 
been invested on loan since tbe date of snob expen- 
diture at the prevailing rate of interest, and to 
treat tbe total amount so arrived at as the marhot 
value of tbe land. Seceetaex of State toe 
India in Councie v, Kaetick Chakdea Ghose 
(1905) 9C.W,M.e6& 

GOMPLArNT. 

See Ceimisad Pbooedube Code. 


COMPEOMISE. 

Sec Administkation. 


COHPESSION. 

See ClECUSIBTANTIAE SVIDENCB (1905). 

9 C. W. M. 474 

Acs Cni.\iiNAD Bseach of Teusx. 

I, L. E. 82 Calc. 1085 

Accused - Signature — Thumb impres- 

sion—-(xeneral Clauses Act (X of 1897J, s, 8, 
cl. 52 — Criminal Trocedttre Code (Act V~ ofl898J, 
s. 164 . — ^A thumb-roarlv aflived to a confession by an 
accused able to write bis name is not a "signature” 
within the meaning of s. 3, ol. 52 of the General 
Clauses Act, or b. 164 of the Criminal Procedure 
Code. Sadasanda Pae v. Emteeoe (1905). 

I. L. E. S3 Calc. 650- 


C01SrSEQ.EEETIAIi BELIEF. 

Specif c Jtelief Act (I of 1877J,s. 39 — - 

Suit for declaration — Cancellation of document — 
Valuation . — The plaintiff having sned for tbe- 
cancollation of a sale-deed framed tbe prayer in the 
plaint so as to seek a declaration that the sale-deed 
was fraudulent and for an order to have it cancelled 
and a copy sent to the Sub-Kcgistrar as provided by 
B. 39 ()f the Specific Belief Act (I of 1877). Meld, 
that the suit was one for a declaration with a 
distinct prayer for consequential relief. Karam 
Khan v. Dargai Singh, J. Z. JJ. B dissented, 

from. Paevaxibai «. Viskvanath Ganesh (1905). 

I, L. E. 29 Bom. 207 

CONTEMPT OF COUET. 

See Cim Peocedube Code. 

CONTEACT. 

See Cenoai. Dbainage Act (BengaIi Act 
VI OF 1880). 

See Bexoad Tekakcx Act, s, 188. 

See CoNTEACT Act. 



( 8T ) 


DIGEST or CX8ES. 


( « ) 


COWTKACT— 

Si* ETitMciu 

ao*roi«i 9 C 

8 c ^7 N se 
0«rirp JMrfy. wiiJw* 

««!■*»’* li»»— CiarJtffT o»i »»S-«*ar<w«T— Si<‘ 

*lf Jai.aj. M»Mtf to wl-clarfmo If 

C«ptt • anfionW in tXift'cntr (a Mltpf 

ladimf ^rtHnl prijtiiUta th* Sol 

etarUr ■'*»«» if 

■titfftr of (iorttr •" "T**** O'* 

eiptwn b( ft ctftrtCTrf *ii>P offt* O'* t*nin of Ih# 
cWtA put; ftot^onw^ io <£* bOhof Ift'iuiSM 
bd^f of ti« Oi pontrt ft bOi of Udie; tiuud bj 
tbo cftpUia to ft »oV<b»rt*r*r tut Urf the l»t»w to 
^re bu gsoOf joiiTtrfl ts b n en tb« Cntb of (1 m 
bill of Uling Vrtmort'ft »{ tbt tbotui pftn.}> 
■ftltboogb k« hft.1 tM Bol to of tli« ebftjlfr port/ 

C Irtft T i>*o^*frg t Cl «*i /'ll ^ ftful 
S*oil-n afoofri 3 5'J 4«tiQpiii»brt Ttf 

T JitC\arUrii U*rren\l ^in\ tf Inita^eie^ 
L,S I C r (Ml »n4 0«rrf<»«- o«<f Soot » 
TMftotmotft L S JSq B [) lM,<aUo«*a A 
«tpol»li«9 la Ibo ftbftitiv pTtf tbftt tbo bilfof 
von to Ve v^tvi b* t<>« cftpu.MX ~ vvtbMit 
pt(g« i«o to tb« tbuur*' eilr tonst tbot tbonfbi* 
et ibtibpowam agj tb« «WtA«n •gstsot ooclk 
olbn «s4(t tb« tbtnn pft*!; «*t« ts b* pmntM. 
Ttord part «<> to vbota tb* to 1* at tola; «*r* 
una^f va«l4 sol tinnif b< a:*J< tiablo to (bo «ob 
dittoBt ft\MZft(«d Uk (bo cbirter portr ITosmo * 
Dto>l4 iSfoiiir* L S IQ £ $lJ,fnS*nti lo. 
hrtKOb^ftfb pp«r of tboebarWo port; bft«ae( tb* 
<9 cl of Iflwfpotfttiss tBlo (b* b U of U4 ib; fts; 
tcrwft vtotb an IscoaiKlost onilt it oaA vbicb tb* 
captoa »M Bet boea j to oastoxl; u Ui« bdl of Itj a; 
Tpzrtan Din Ooouv tfiBOXto AtiU (iMo) 
9C X7V I 
i-ja.sii,4.?aa 
L Xi. B. as Som, &79 

Jlsoiaj,*, nU/or^Brfad ofeooiratt 

—Cteiiu* to work to foriil Ceotlroctieo */ 
eofttroct— r<rlaZ mfmwntt, rooUmforoonono — 
BniioeoAct (lof tmj.u flood 9' prwo n 
(S)t~-Kiti* ct tvs defosAftCt* a taoudfrfttioo of 
ftlmme toad* to bin b; tbo pU^Ut for tb* pacpooa 
'of m; lag tlie cut rf ob(ft.amg (bo ieoM of m (onot 
la Coe utEo of bu wa, (be otber dtfooiftDt, aiodo tut 
ftptowncat on4> tb* pl^oliS tbit • vbeo to; eon 
tttftnul out eobe toftonastfcr jmiovmo 
^r<w o{b« (ar bo *nj lofftoi) togo oo wtritae 
^foreti vi.btt ti*7*»T»fwkich» ftTiMon prrtBrt 
b»* boon obtolaot" Ibo ota wm boI o (ftit j to tbo 
Hit for dimiM for brocsb 
M oootntt la Mglmp toe vrAtag cf (Ivfortst to 

t*o p>*2a{17ft tool oa u (me canetiadton too ftcroo- 
SJOBt eoatoiD^IoSoii (be (mAtet tl »,ifntjaut^ (nr 
the iiwrtt nnl; on the jotorn cf (be odb ftaj 
Kltta fcTOi tobe tboiftmagedi »adth» pUiBba 
oaf j to weowy tf toe ftdrBcaovtto 

totomt. An, ftSlogoi eooteniwtftaoon* bp. 

Ju^^al M to toe ,»(« tb* p juBtiS vfti to m* for 

Sr^viSS. «f (I von J bftvo 

tooa *acl>iJbJ»vito rtfomioeto o-Siol (ImStI 


COJOTIACT— cooelwfoi. 

deoso Ael M»psa Shw« Oa r Mitnio Ttrv 
0*»* ii9tS> . 1. It. H. 33 C^-s »« 

‘ ' fc 8C W N WT 

IftE.311 A,18a 


- ^eteotiuf ireoei of co»froe( — -Coot^ 
vfeiftfaoOiootreoafouK effaiUr* to oomptete wort 
i~CcmpUlioo of rvr* if eomplainoit yrtcr to 
<OM«fet*f— JIfa'ofoiftoi'f'fj ofciarj»~Jcl Silt 
of SS3 * 3~A« emplojet mpp ted for »o Drift 
Bidet » 2 of Act XUI of 18 j 9. ftil^og tbot m 
WTbtofti bid Kceitnl Hi adTonce oa aeooant of tbe 
wib ftaA bod ift'W to perform Iw pftrt of tbo 
eootnet. Irlrt to kdgiag tie comploiot, tit© 
onptoTrrbftdeampIetodtbe v«tfc, ftod be t oihiaI 
•B order far toe repaTaieat of tbe ftirtseet— 
S'U tbftt no order eoobl be mode Tbe tectton 
onl^ Bop lev vben the vorb it neeomplrted vben 
tbeeotsp'otol b seftd» If tb* votk b*e been mm 
Dieted, vbrn tbe cwaptaiot u made (be Jlft^trate 
nMnorDitidtrliaB msoer the iect><ia tb^eb theeni 

S ir (oeft rented; *g*ie<t tie vnrlstM la tie 
C»rto iTijA Cooet Troceed e;f,dolerf 20/1 
Alftrtb 1 to f »»!»’* 'Lowtf Ofeaett’ iiSj.wB 
pmedU The ol'eac* crmtej be tb* *«l n not It* 
zjtftt at tcloeftl el tbe vorktaftl to perfera Hi 
(OBtrsd, bet U>ef*ilor»ef toe verbotin loestRpI; 
ft itb fta order (aide br tbe Mogirtrale Ibat tie work 
mas obcmld ft!*} w »(«*; adrazieA} or perform 
I tboeostroct Aitf’Smftrtfo Taion b>(erj«i 
I L E n iloi ^0^ •p$r«*oL iKTatiunn 
or Ascioosi Small ( wo) 

tZ.X..H.«SUAd. ST 

. I Ml — forf*i>tUoa—Cinl i'r»c(f*re Ce<f* 
fjrt Sir of iSSBJ . ST eeef ^.^*| f2>-Sei» 
•n*<*; e*t ef eoe-Toet Cerr# of oDtto»-~Plaet 
ritra ti* of*' '* Cbarrarf ^ej ftXof 

l’\72f u 6 (0 oftdSo— dswvl Bniamot mane; 
for vbxb ^ gore 3ftt ilidaeporoBebe^aodravaoii 
ft firm U (SjegltJt. in fsToor of C U took tbe 
ctoqoetoCftV Parolmaad recetred tbe asoost C 
pmooted toe torque at Golntto, where it wu dU- 
boooorod On ft eojebroogtlbj tbe reeproeeatatire 
of Cat rnTmu ftgfttait ,.1 far tie tfatrerj et (be 
saioBat p*il. toe defence wv* tint tbe Fnralift Coait 
bed 09 jorlidtcitan Co eotertua (be eitt. UtlJ, tost 
(be eoutrtot^ on which the estt wai broogbt, wae 
completed as *aoi ft* tbe ooQriJerfttion wa* paid, aid 
w tot* ira* done ftt [*070119, tbe enttract was ROide at 
tbftt place vitiiB toe meacjeg cf a. 17, expl ul, 
cL (S) ri tbe OrU Proeedore Cole, aud therefore tbe 
rnralift Court bad girlrditlton ScilBiM Mis 
nmt T»om»di p9C6)I. Ifta.S2C^lc.8S4 

COKTBACT AC?r (IS OP 1873). 

SeeTsrsrUiro fl C W IT BIT 

' B. S3— Tiftiftorol Totrrjeraltoot *«* 

offamtot Of toorlf-aft few~-Stfit <>f c»* ia fart 
ifltclol* erfaei/« rxree/edVoaCroefe— Cootrufed 
f /keoeeof, ia( trowtfrr for naitietalio* maf it 
rel «*id«— Soi* */ erw foiait ta affomj tfptalr— 
la ISl^ (bo pUmtiK. vbo wae (belt, jamg and 
laexperwDced. aargaed to the drfeodash • duetog 
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COISTTBACT ACT (IX OF 1872) -coudnued. 

girl, ft mortgage for Rl,600, tlio consideration stated 
in tlio deed being payments in cash and jewels to 
the plaintiff and the discharge by the defendant of 
debts duo by the plaintiff. The plninliffi sued in 
1901 to set aside the assignment on the ground that 
no consideration passed os recited therein, but thftt 
the real consideration was the future continuance 
of immoral relations between himself and the sister 
of the defendant. Ihe defendant contended tliat 
the consideration stated in the deed' aetually passed, 
and farther that the plaintiff, uho admitted that the 
assignment was for an immoral consideration, could 
not sue to sot it aside. Both the lower Courts 
found that there was no consideration for the deed 
and set it aside. On second appeal to the Higli Court 
it was contended that tlie transaction being for an 
immoral consideration and completely e.vccnted, tbo 
plaintiff as a person t» pari de iito conid not sne 
to sot it aside. Seld, that, where the transaction 
amounted to a voluntary gift, it cannot he set 
aside; but, where the transaction, tliotigh completed, 
was intended to bo for consideration, it can bo im- 
peached, if the consideration is immoral, and ife 
isakss no difference wlietl/cr tbo trausactioa is 
executed or executory. Ayerxt v. Jenkxns, L. It. 
16 2/2, distinguished. IVhothor whnt has been 

transferred has been transferred by way of gift or 
not will depend on tlie intention of the parties and tlie 
facts of the particular case ; and tlio form of tho 
transaction w<ll he material in determining the ques- 
tion. jP7ti77ips V. Probyn, 1 Ch, D. 811 at pp. 
S16 and SIT. Metd also, that on the facts, tho 
transaction xvas between tho plaintiff on the one 
hand and the defendant as tho managing member of 
a joint family of dancing g rls consisting of the 
defendant and her sister on the other. Kamakshi 
V. , Aagarathnam, 6 M. M. C. 161, referred to. 
JSeld further, that considering tlie age and in- 
experience -f the pliiiutiff and Hint he had no 
independent advice, Jic was not in pari delicto A 
point not taken in the lower Courts, on which no 
issue M as raised, and on wliicli the parties liad no 
opportunity of adducing evidence, cannot bo urged, 
in second ajjpeal. Thasi MxrxnnKANKtr v. Suok- 
KTTOATEI.'C PlIiAl (1905). 

I, li. K. 28 Mad. 413 

;; 8S. 23, —Agreemeat — Pestraint of 

trade — Coniiiiunus cause of action — Damages — 
Transfer <f business to a lim ted Company — 

— In March 3902, certain Ice Mannfaeturing 
Companies in Bombay entered into an ngi cement relat- 
ing to the uiaiiufuctnre and sale by them of ice. Tiie 
agreement fixed inter alia tho minimum price at 
xvhioh ice was to he sold by the parties, the proportion 
of tbo manufacture wbich each xvas to bear, and tlio 
proportion of the profits xvliiob each was to receive. 
It further created a monthiy obligation to pay into, 
and a corresponding right to rccciie from, a general 
common fund, tiie difference, if any, betw-cen the 
profits actually rccdied by the parties and hose to 
which they were, under the agreement, entitled. On a 
suit being instituted for breach of tho agreement, in 
which damages, sustained prior to and pending the 
hearing of tho snit, were claimed: Held, the fact 


COlsraJRACT act <IX of 1872) —continued. 

that an agreement, if carried out, would limit com- 
petition and keep up prices, did not necessarily bring 
it within tho teims of s. 27 of the Contract Act 
(IX of 1872) ! to succeed in tho defence under 
that section it xvas necessary to establish that the 
agreement was one xvhereby n person was restrained 
from exercising a lawful profession, trade, or business- 
of any kind, held, further, that whether or not a 
High Court in India could award damages, in respect 
of a continuing cause of action, np to the date of its 
decree, subsequent snccessix-e accruals of an obligation 
to contribute to a fund could not be t cated ns falling 
witbin that description, and could not bo nxvnrded in 
ft suit, wlicre they had accrued due, subsequently to 
its institution. An order, directing a Company to 
furnisli an account, xviil not extend beyond or inelndo 
contributions, which accrued later than tho date xvhen 
tho business of such Company was transferred to a 
limited Company. Fraser and Compant t>. The 
B oiiBAE Ice Manupaoedbing CoitPANr (1905). 

I. L. B. 29 Bom. lOT 

■ 83. 23, 65 -An agreement tending 

to create a monopoCg i o\d as opposed to pu'dio 
policy — Madras District Municipalities Act (IV 
of I8S4J, ?. 191, cl. 2, and s. 362, cl. 2 ~ Construc- 
tion of statutes, observations on — Refund of 
money obtained under a void agreement. — Agree- 
ments having for tlicir object tho creation of mono- 
polies are void as opp sed to public policy under tbo 
English • oinmon Law and under s. 23 of the Indian 
Contract Act. Tho power conferred by _s. 191, 
cl, 2 of Madras District Municipalities Act’ (IV of 
IfiS-i) on tlie Chairman of a Municipality to license 
places for selling meat, etc, only empowers him to 
consider the propriety of grouting or xvithholding 
licenses in each case and not to enter into agree- 
ments, which must preclude him from considering 
any such application except from a particular 
person or persous. A power to interfere xx'ith the 
ordinar' ri.'iita of citizens will not bo inferred in 
tho absence of express grant, unless it be necessarily 
iniplied ns incidental to other powers expressly 
granted or is indispensable to repress the mischief 
contemplated and advance tlio remedy given. Rossi 
V. / dtnburgh Corporati v, 1905, A, 0, 21, 
referred to. Logan v. Pyne, 43 Iowa 521 ; 
22 Am. Hep. 261, 2‘i2, followed. Doubts ns to- 
tho e.xistenco of such powers must be resolved- 
against tlio Corporation and in fax'our of the public. 
Where a municipal body receives license fees under 
a void agreement, it must, xvhen the agreement is 
set aside, refund the amount so received; and a 
suit to recover such amount will not be barred by 
8. 262 (2) of Madras Act IV of 18<'. Discretionary 
power to grant licenses conferred by s. 1!)1, cl. 2, 
District Municipalities Act, does not empower 
Municipalities to refuse licenses, unless clear grounds 
exist for so lefusiug. Soitu Pji.iai ti. The .ytrsi- 
CleAE COtraClD, lUAYATAEAit (1905). 

1. Ii. B. 28 Mad. 620' 

• B. SO, __ 

See Evidence Act, s. 92. 
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J - - I, 69— r«U> (Hitt— SoJ* 

t«e/«c>/>aa— irretfri n/nut^ufjX’tru.iit t<>«ale— 

firtlrlarii —i raorlgs^ol » «rt*ja -potoi Ma<t to 
S B jnbsequcQtly brong'-t » mortgage »diI agaiasfc 
J.tni la «*ca 6 ion bron^t fta property la *al« ani 
rarcbaeed St iiimsell la the sHMStiiM She nat ia« 
t»> the tammfiM W1 (allea Wit;> fcrtew, the 
zeam^rehtiiaeds nat decrer, (a4 to exrcalrab 
thcTsit «dTeriiee4 Urn pshu Isr u'e Th* amt 

S gee. to ore the piojierty, Jie d la the eiBoant ■ t 
e dMrce *ad eftorTonti e«d the tuortgegoclor 
eontrtbotion iTefAtheleinortgegr* whftpar«h**e« 
praprrty at eo execot oo >el*> ts aadet a legal likhi 
lily to r»y the real dse opt® tie property ot the 
time ol poRhwe, end therefore ctaacit eUtai, oihler 
(. 69 of tie Castreel i-ot, eoatribat on from ihe 
mortg^r I/ate/a»> Do-ffit V Barttira l^tt 
foj Ctordiry IC ^ b iSS,%t,i Piatjf iltXaa 
JlTeile/edlye r Areerew Oieiofra Eoee^ $ C 
JT A relied on. Iftorunsi Cbaw>»* Uiyor 
e Jixim Ernst (1905) 

I. Z< S. 33 C&t<^ 843 
a.e d O W If 670 


S.70— Dilelfer The free 

ol eortam pleeirret rria hid heea eneegnl hy a 
dMoeaedeltiaitui tendoetug nito ui eoiutertton 
Viih lie4el«tfef«tet<i heriog been pud by hurt 
enters the debrttor rrteto vulubV, oadef • 70 «t 
(be Coatrect Aet. to Ortho good rich peymoit St 
peexa ucorml by • la eroitielteeea m 

«beh the deleter totste *uisteratoO, •’ereeWg^ 

tial)»4eb>tlfr«bU Ptiif Mooix iloortwu 

f VeutTKiifint Mooenm naos) 

e c -vr If. 43 

«.mZ.L.R,S2Celp 683 


— — ■ — «.70-.-J»peafeBifoif by eo.*«i«r— 

A'oeymtoifnrr aef— Coelrart Jtt (ZX ^ /SVI. 
> 7o— Aelwefy J/Weteiyel (e -SnoticevneiMQoi 

upon tt* awues* of a hdi by tb« Hoornpelity 
to effect mUia impturementa tad j. ooeof the 
co.*hai«ta rffected the mjsuud taproremeatn for 
to tha<niitqtuftu.comp\aoee nitb the notice the 
JrfHlir f« lotists tie idl ■«« tbreeUaed to be 

mtMreira Upon* is tforeontnhutionbrwgbtbr 

.tcemnit S.tinathtr ea.|hsTrr — JfrJJ Hat t„,L 
taoche* the pn>pe(ty«*i«»Ted from » forf ritore or 
dirthdity, which wcoll bare tojotWMly effeotcd 
it» TiUie, J. to gteKop the VapureMomt* 4*1 not 
la&rod to ut gretoitowJy lad therefne, entitled 
to TOlnbotwr, nnder ». 70 of the Contrset Art. 
DoKedora i/ndiijine » Tl4 fieretor* »f ot^ 

/ i I rali.j 8! :S"3i ■'/J." 

Enxut e BistfTii Ktnctx Bot finOS) 

I.I..Il.SaCaSc.a74 

Sto tcVItAS^X 



COSTEACT ACT (IX OP J873)— rourleied 
tar*tf oMMif of ewrfr ir»i 

muasBayiMtni— S»t &y eveity syoiort ad* 
mtaittnina to de (fHelorjeif fnm 

ItaSihlf ftiuyt aelr of aJmtalt’ 

trafriO -ifoi»li»**i'^**y deftalmt «« 

admlnirtmtnt of h«r hoebaadV eotote. Piimlill 
became one of bfr lorrtioe under e 7S of tie Pro- 
bata and ASmtnirtiallon Att PlamtiS brwgbh 
(bii aatl allegts^ tlMl Srtt defeodaot at admlnlftta 
tntira>«a>t)sg and mie’niiugias the eiUto Ho 
aebel tbit he mi£bt be duchused fnia li)> rtcog- 
ouanes u a rarefy ai rcganto fatore tnoiution* on 
the part of the adouBlitretnx, that is the alter- 
(latire the ^miatrtratrix might be directed to cam 
pletaberadmiRiitmtteoof the eitite, aad that ba 
fomy bond might then be facated i— HeW, that the 
plaint^ «ai not entitled to the nltef aaba) for 
fftld aha, tbit o ISOo! the Contract Act doci net 
apply to the epccsat cootraet of auretyeUp, which 
ieestendlato by a «««ly to an adnunuttaUan 
booA Jtaj Jfamia Baaterjtt r fVl faiiieri 
/feii. / X S 33 Cafe 6S, not foMowed. J7al 
Seal r Ciaiiit JtXeardat JlJa'ijaUat, I L 
S f3Beii.9j5. feIIo*nd and approreA Sntora 
Csrrtr* CiOiJfUiU (199$^ 

X.X>. E SSECad-lSl 


CONTEIBCTIOIT. 

*ult for. 

fieeConstct Apy.k R). 

6 c vr. V. ®7o 

- . - - Jn/rtoemeate ty eo-eieaer—yrM 

fnhitft art— (?»»)raet Jtf fZX e/ t^SJ, / 70 
— '.Vefire if JfaJwi/efifjr— A ncliee w»a ienad 
nptm th» n«nm »I a iot by thi ilnhaeipalily 
to effect tertam immyenepto aad J, ene «t tie 
eo-eharrrt, effected ^ reiinirod inproeementi for 
to the totnl t>I nnn-te>mpl aecn with the neliee the 
liecoee fir hotdbg tb* iit wai thmteiied to be 
mtbdrewa Dpon aesit for eaatnhation bronghtby 
AagatoA J!, the cthfr ctoehirer that tou 

lOBei a« the property wee oredf nta a ferfwtsre or 
duabibty. which woslA hare iDjnrioarty affrtied 
<U oatne. A m mnhiiig the improrcmeaU did not 
utood to ect grttoitanaly and wai, thurfore. onbt'eJ 
to coDtnbutrtn aader i 70 of tbo Contract Act. 
i>»«od«ra Afidatiar T Tie SftnUrga/ Sltlt 
/or ladio, I £ B 13 3ZtZ approrri Jlsao 
KiTKaat* 8aiA8M KsicAa Bor (jDOo) 

1 Calc 874 

— • Btlat to?»b— Atorfyay*— Safe jn ere- 

^fM»_.XrreaFt t/ reef dee preeioea fo *of( — 
P-rrt edoryo— Coe fraff Art f'JJ ^ JS73), a ff? 
—A tooj^iged a eertam patoi talug to A B anb- 

bsnifjJiA m wirtgwga wa-.t. agw irf, ai, vtA 

in exotica hrooglit the property to tale and par- 
It himmlf In the meaoUoie the rent due 
*“ aamimlir had ftUea into armr, and tie 
rttatodar abtaiacd a rent decree, and in eaecntico 
thereof adTettued the pntni for atle. 7h« mort 
FJger. to aare the property, in the aroonnt st 
too decree and afterwiirde eaoi the mortgigor for 
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DIGEST O'F CASES, 


( Oi ) 


CONTRmVTION-^eo’ieMfd. 
cpntrilmlion. Ifeh!, that a mortgiigce wlio purcEnacs 
property at an osccutiott sale is nnclor a Icfral liabi- 
lity to pay tlio rent dne «pou tbo property at tbo 
time of parclioso and tlicroforo cauuot claim, under 
s. CD of tiie Contmeb Act, contribution from tbo 
morlgagor. Jfo'lorrta* f'a-st/tz v, Jlizi'eadra Lt,ll 
iJoy CAotrdSr*,', / C. IE. A'.<i5S, and Featy JIMtan 
JMhopadhya t, Srferam C/iirm7r(r Sosr, 0 G. 
jr. A*. 73 /, relied on. JlAMh-nit.v CnASDR.A Nakdy 
c. Jajuhir Krarani (1905). 

1. Ii. B. 32 Calc. 643 


<;0-OW3«3R, 

Stc BrvG.Ai< TiiKANcr Act. 


■COPYRIGHT ACT <XX OP 1847). 

— S8, S nnd 0 — Order expunging 

entry under s, 6 — The Frees and Registration 
of Fools Act fXaHV of s. IS — Catalogue of 

Fools l-ept at Rotnlmy— Jurisdiction of the- Cal- 
caila Sigh Conti — Trial on ajffidarits — Copy- 
right in British ierrilorg , — Tbo High Court of 
Calcutta bas jurndicUon to order Ilia C-rpunging 
of catrlca in tbo catalogue of books kept in Bombay 
Tinder 8. IS of tbe Press and Ilcgistmtion of Books 
Act {XXV of 1867). iBirAin iiik Suaik IlADAr, 
r. All UnoA* Saraeaw (1905) , eaW. H.BSl 

CO-SHABEBS. 

Co-sharer, right of — Lessee under a 

co-sharer — Right to qnarry — Suit by other owner 
— Liability to account. — B took a lease of a hill 
from certain co-skarers of on estate and worked a 
quarry. j^,tbootbercQ-sbaror,brouglita suitagainst 
B claiming an account of all tbo sttracs quarried and 
carried away by him. Jlcld, tlint inastaucli as tboro 
nns an actual onstcr or destruction of tbo common 
pioperty by working a quarry, nbiob was tbo proper 
and leg’itimato use of tbo bill, A was not entitled 
to an account in tbo absence of any proof that 
B bad received more than bis just share. Job v. 
Foiton, L. R. 20 Bg. 84, diatiiiguisbcd. bfATiEsir 
Babaij? f. XownAT PAxitAx (1905), 

I, li, B. 32 Calc. 837 

COSTS, 

See Caicutta Mukicipai, Act (Br.NaAii 
ACT III OE 1809), 6S. 449, 629, 629. 

9 C. W. N. 18 

,Sa« CiTii I’sooEDOKE Cobb, s. 54. 

9 C. W, K. 844 

See CniiiiKAi PHOOEDtmK Cobb, s. 140. 

8 C. "W. ISr. 887 

See Bxecctiok op Deobee. 

I. Ij. B. 32 Calc. 494 

See iKSoiTEKOr. , 9 C. ‘W, H. 852 
See JUBISBICTIOK. I.Ii.B, 32 Calc, 802 

Transfer of Froperly Act (IV of 

1882), ss. B8, 67, 99 — Security for costs of res- 


COSTS — concluded, 

pondenis, in appeal before Frivy Conncil—Re- 
eatery of costs awarded— Separate suit tiecessarg 
—Interest oncosis. — Ifeld, ou the construction of 
a bond exeonted by an appellant before tbo Privy 
Conncil ns security for tlio costs of the respondents 
that it was n mortgage vritbin s. 58 of tbo Traorfer 
of Property Act. Cost-s awarded to tbo respon- 
dents hy order of ilio Privy Council could uot there- 
fore be recovered by a mIo of the properties com- 
prised in tbo security otlieru iso than by institut- 
ing a suit under s. 07 of the Trausfer of Property 
Act. No interest on tbo costs could bo claimed when 
such interest was not allowed by tbo order of tbo 
Privy Conncil, ToK«A^- Siifon v. Qibwab s'ik&it 
(lOOS) 9 0. W. If. 372 

^ Mahomedan Jmw — Gift— Transfer of 

possession. — It was within tbo discretion of tbo 
lower Court to allow separate costs to tbo first defen- 
dant and her minor olilldron. But only one set of costs 
was alloued in the appeal. KiiABin SraxAir v. 
liCKHIA Seltak (1905). 

I. L. B. 29 Bom. 894 

COURT. 

See ApI'EAE. 

COURT-BEES. 

See CotmT Fees Aor {VII op 1870). 

See JPEisBicrroy. 

I.E. B,82 Cnlc, 734 

• Civil Procedure Code (Act XIV of 

1852), ss, S73, 412 — Fauper~-SKit — TViihdratcal 
of suit with permission to hiring afresh suit — Bail- 
ure in the suit — Adjudication.— Where a pauper 
piaintUI withdraws a suit nitb permission to bring a 
fresh suit, ho is liable to pay to tbo Government 
the Court-fees, which would have been paid by him, 
if bo bad not been permitted to sue as a pauper. 
Tho words “if tbo plaintiff fails in tbo suit” 
in 8. 412 of tbo Civil Procedure Code (Act XIV 
of 18S2) apply to the withdrawal of a suit under tbo 
provisions of 8, 373 of tho Code. Sbobetabt op 
State v. Narayak BAEEEisnxA (1905). 

I, L. R. 29 Bom. 102 


COURT BEES ACT <VII OB 1870). 

b.7. 

Sec Ciriz, Prooebbeb Coos. 

I. Jj. B. 29 Bom. 88 

~B. 7 — Appeal — Preliminary ohjeciton. 

— K preliminary objection was taken that no appeal 
lay to tbo High Court ou tbo ground that the suit 
bad beou valued at R6f0 and was one for a declar- 
ation, tho prayer for possession being merely conse- 
quential. Held, overruling the objection, that tbo 
suit falls within tho scope of b.7, cI. v of tbo Court 
Fees Act {VII of 1870), and that the real value 
of tbo property being more than R5,000, an appeal 
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PIQm os CUSS5. 
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COtJET PEEB ACT (VH OP 1870>— 

to tt» Hiffli Court. B« WiBiBsii T WiOiit- 
ciiao (IW5) ■ . J. 31 B. 20 Bom 88 


Cnri^M Jrf * 7. 

et It ftJ-OftofaMg iotiyf, •«'/'» 

fi0i> «/-S 7, cl 11 (<) of the Court F«e» Act 
/VU of 1?70> ioe* »»h »Pp37 *® • 0®^ 

iion 01 »n occupuacy boUiop brotjM by tliO tfnmt 
th« isollori M well « Hi« penoa vbon 
lb* hoflIi>«5 b« iailoetrf joto »b» iaad i the Coart- 
fe* p»y»H« on tb« pNmt in web a cue mart U com 
Mtol oa t6« merlet-reloo of tie pwperty vU^ 
tb» wcfco to T«co»er f usiuiii All « 

EoHisrs hii Pc»i (IMS) 

Z. 1). B. &S C«l<3 £8S 

— s 7,par». IV.ol. («)— 

Arf fl hf JS73J, J 83~3»»{ /or tferisration.- 
CaeetlMiO* oj ^onei««<--C«e(r9ii<«(tal rttitf 
—pjJiMtM*— Th* plowtiS b»mf wed for tbe 
eaBM^UXlon nt a eoWfob, Jrowoi fl>* pwyrr id 
the oiuut to M to Kck a dwUntioa tbat tb« 
«a* iraadulcut and for an order to bava 
It eanerlM and a copy *eot to tb« Sob-Itoputnr 
t* pwrlled br t 3^ of tbe SpreiiSo Selin Act 

S I 1$ ]870 BtU. tbat tbd eait irai ose for a 
eclatortoa «ith a dlrtiact prayer tor eonMarn 
iiil idirf kerem Biee * Daf^ex Si*sk flSSS), 

I 1.11 iAU S3I diseatod from Ibrptaiatirao 
itoffMilwUhaCinrt'toeaUuip of SiOooly BeU, 
tltottbacaeavwOMfalliBgen'lere 7,pan.4 «l (ei 

at tba Cuvt fwt Act tYU at 18*0). aad cnaet V 
latoed actonUngl; PatTiTitai « Tiasvauiia 
Qutn (190S) . X I. E. 89 Boei. 207 

8 7, para. XT, oly <a).(d)— Coart 

J-er* Act ft ir 0/ I8T0;. ». ?, for* ir, el, 

(e) aad (4}~Svit /«t ovt da’mas'* 

oa atoe^alita 0 / form/ioa — 'IVbm a wit naa 
bfooiibe by (be plaintiff ailrgiu^ tbat W «u is 
pciw^eioa tX a crrUio lon^e ai^ tbat tbe OeJeit. 
dwto bad iutorfrrrd whii bii pnsaeeiinn by eotunp 

rertals trm and be wugbt tberetore for • drclera* 
hoo Me title to ft* oho}, jo igle and datnagr* 
for (be tnce cut sud an lajDD^ioa reetni Ug tie 
defendant from cutting aoy more treea 1 jjwij, (Aat 
(be nit toii mcbiu tV prorleiooe et para. IT 
cla (r) and (d) of a 7 of the Court Ter* Act mat 
Sa a CM* liVa foe preaent it „ not (ha dslj, mv 
i< it «ithin (he porter, of the Court to aaeertaio 
the -raiae of foe property fur the pnrpoaea of rurudic' 
tioo, hut it ahouW accept foe ralne of the telvf 
mt*a ia the plaint, both for (he pnrpDin of oiart 
Ice acid fcTilctenDlDii'g foe inriaiKtioa of (be Court 
to try the nit Uaii saaxta Dptt « Km 
Ku»n»pjm(1905) . . 0CWjf.89o 

«. 7, cU V, pTOTiao 3-~.daunl 

>am« irlieA «» reia «e<r.~prmi«> a 

tori Set, ToftheCourt Fee* Art (Til of IgJm 
b»* apparwtlr wfeoenos ouij to • foe aatiual 
•«e*M«nt,r<hicb U woittad.- that u fc. 


COURT rBBS ACT (VII OF 1970>— 
ooo/eanod 

tb* tato of luniuatjn at date fif euit. tt baa, thrra- 
fMA no retorooc* to remtaJoa, prertrtnly tuade, 
bat n« taufer eaicUug SauyiXT EaueuxssA 

• S>canAST^SrArs(l!M3l 

r i. E. SD Bam. 480 

.1-. .. 9 V (tx>, BdJj. l~CntCf„^Suil 
/or ftdmiplie* •/ merljost^ fpptal i* reeptel 
oj a epeei/ti ferlioa of tit »*« 6,eier,4 
fayaUeJer reifiopto**/— Id a auit for (be redenp. 
tiou of a viortsap* tbeplaiatiil obtaineii a decree 
forndcmTitwin eondiCvonat on the payment by him 
of aram&toi by tbfdecTM TbcpIiiuCiff appeated 
njioo (le grousilthat nirh (Dm ww ia exeet, hr a 
apeellM amount of (be iqth nghtly payable by biis 
for ndeipption Betl, that tie Court'fee pay^te oa 
tbe tDetonraodam of appeal vae to be calculated 
•cmrdioir to the *001, rtbich (be appritant cUlmrd to 
bare dediuted ttma hi, decree 1 and not, a< to (he cate 
of a nit for rodempfom, arooniiDg to tin pritteipaX 
wm arcored bff the mortgage firSta Jxeraii, 
SiapAr S,le£am,I L £ IS All SI, naoai loe, 
diesentod from KxraxBjje r>8*l 03) 

E L. 3i. 37 AU, 447 


— — — Co»«/r*— .jbr*eife»o««< ef 
ferlteae/elaim «* r#»yecl e/wiirb lit Ceiirf/ie 
retSe^Kit—Ditmttalelenit iVben oplantiff 
to (he toitial etoge of lb* litigatina abandone a per 
ti«a of bia cUim, he 11 not tsmpollable to pay Court 
lectm mpett of 8h» pfrtWB alrtn towd ttoist penal 
tyofhariojrtbevbflleef W «i I diteWd Rate 
Hitiuv BaniAx (1«0>; . Z. la B. 37 All. 161 

30 (3) pnyU* 

Oe mortri rel** r<ti»a(e<t->Aie<<f. 

aiiea— Wiera ution vi tales by a tosrt 
nodrr « 10 ef th* Court Fevt Act, 1B7CI (la 
OMTt b not bound, a« la th» ea«* of action 
laVroaader* 64 of lb« Codoof C»»»i Pnieedureito 
6 < atim* iritbio th* perukl of liniitatiia for (he wit 
oritbin >bcb tb* dee.iency to theCoort Fee ciiwt bo 
made good. Ihi* KCtlia applying to a dilferrot atags of 
therotfram that oontemplatol by a S( of the 
Coiio of CiiQ Frocoinr* F'efryo Hefxea fa 
Jitarr Stfpannair,! L H 2 3Jei SO^folloend. 
d^oieli rreted r Heeie Sxwpi, / £ ff <d All 6S, 
and (toUaroa fiai T ftoeied A'oM furor*, / Z. 
S IS All dutiuguifoed Durpa Binet r 

Bttiitiar Daxalr I 1 B •i All SIS, leferred 
to Vaagbaua Aal Ecneeak (inoi) 

E t E. 27 AIL J8T 

li. Soli, n. Art. 17 (TiWCaert* 

/hr— 8if«e for rale sa a norlpaffe— Appeal 
~Clatn for fetur, taterret— The pla'Otiffi, in 
Three taroar a decree for Mie on a mortgage had 
been paoed ailowisg lutereet op to the date flied 
by toadeerro for layoHit of foe mortgage oiooey, 
appedsd 00 the ground that Internt »hobW h*»» 
MM allowed up to the date ofreatiutioo B,14, 
Ih 1 the proper Court-fee piyaWe do the flienwran- 
dam ofappeal wia tea mpeei, ea prorided by Art. 
X7(»i)«ftbBeeco«aKbediiletotheODttrt fee* Art, 
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COTJHT PEES ACT (VH OP 1870)— COtTET PEES ACT (VH OP 1870)— 
continued. concluded. 


1870. Krishnaravv, Antajt Virupul‘sTta,12 Bom. 
jsr.o.flsr, follow eel, Bka.wa>i Prasad Kdtdb- 
DK-M331 Bibi (190S). . I, !». B, S7 All. 669 

s. 17 — Court-J'ee — " BUtinci subjects'' 


— Bre-emptton — Suit for pre-emption of two vil- 
lages out of a larger number conveyed by the same 
sale-deed . — The plaintiffs sned for pre-emption of 
shares in twovillagesont of a larger aumher sold in 
one and the same transaction. They paid Conrt-focs 
on their plaint calculated on five times the aggregate 
amount of the Oovernmoat revenue payable by each 
of the two Viliams, Held, that this u-as a proper 
mode of calculation. The two villages were not 
“distinct subjects” within the meaning of s. 17 of 
the Court Fees Act, 1870, and Court-fees wore not 
therefore leviable in respect of each village separately. 
Chamaili Bani v. Bam Dai, I. L. B. 1 All. 553, 
Mt'l Gliand v. Sbib Charan Lai, I. L. B. 3 All. 
576, and Suhru v. Tafaozul Husain Khan, I. L. B. 
16 All. 401, followed. DtmoA Pbabad v. 
PiTEADAR Singh (1905) , I. E. B. 27 All. 186 

s. 19D — Court Bees Amendment Act 


correctly stamped according to tho plaintiff’s valu- 
ation, and so reported by tho Sfunsarim, hut it was 
afterwards discovered — when tho period of limitation 
for tho suit had expired — that the plaintiff’s valu- 
ation was wrong and tho plaint v?as in fact insnffi- 
ciontlj' sfampeci, it was held that tho suit was barred 
by limitation. Muhammad Ahmad v. Muhammad 
Siraj-nd-din, I. L. B. S3 All. 423, followed. 
Ghataspau V. JAQRAsr (1905).!. E. B. 27 AIL 411 

COUBT-SAEE. 

-Specific performance — Issues — Biscrc- 


fKX of 1S99), s. 191 — Letters of administration 
— Limited grant — Trust property — 'Exemption 

from probate duty . — One Harilal died possessed of 
certain shares in Joint Stock Companies and in tho 
Bank of Bombay valued at Bll,980 standing in his 
name as their registered holder. He left three sons. 
The sons applied for letters of administration limited 
to one share only valnod at 11275 and their application 
was granted. Snhsequontly they applied for letters 
of administration u ith respect to all the shares, except 
the one for which limited letters of administration 
liad already been granted and claimed exemption 
from stamp duty. Tlio question arose as to whether 
they were entitled to the exemption. Held, that 
the property with respect to which the letters of ad- 
ministration were sought being property held in 
trust by the deceased for tho joint family, tho pro- 
perty was entitled to exemption from the Court- 
fee. Held, further, that the exception of trust estates 
from the payment of ad roZorein Goort-feo is not 
conditional on the circumstance that there had been 
a previous grant of probate or letters of adminis- 
tration on which a Court-fee had been paid. Tim 
exemption has referenoo to tho character of tho pro- 
perty and not to tho procedure adopted. The Col- 
lector of All medabad v. Savchand, I. L.B.S7 Bom. 
140i disapproved. In the Goods of Bokurmull 
Angunvallah, I. L. B. 23 Calc. 9S0„foUowcd. COD- 
iiECTOR OP Kaiea V. Chunecai. (1905). 

1. E. B- 29 Bom. 161 

S. 28 — Civil Brocedure Code, s. 54 — 


Valuation of suit — Limitation — Buies of Court of 
the 4ili April 1894, Buie 12 — Duties of Munsarim. 
— •'When reporting as to the sutBciency of tho stamp 
on a plaint it is not necessary for the Munsarim to 
do more than ascertain whether the plaint is sufK- 
ciently stamped according to tho plaintiff's valuation 
of the subject-matter of the suit ; his duty does not 
extend to an examination of the correctness of the 
plaintiff’s valuation. Hence, where a plaint was 


fioa of Court — Delay — Laches — Specific Belief 
Act (I of 1877J, s. 22 — Bnrehase subject to 
subsisting equities — Bight, title and interest of 
judgment-debtor . — ^TIic plaintiff sned for specific 
perform.anco of an agreement whereby the father 
of tho first defendant and tho hnshaud of the second 
defendant agreed to sell to tba plsinfiff 500 square 
yards of land forming p.art of a property consist- 
ing of a chawl and vucant land. The agreement 
was dated the 29th of Juno 1901, and tho suit 
was filed- on tho SOth November 1903. Eie third 
defendant purchased tho entire property at a Conrt- 
sale in execution of a money-decree obtained by tho 
creditors of the original vendor against his estate. 
Ho had notice of tho plaintiff’s claim. Held, that 
oven if a purchaser at a Court-sale purchases without 
notice, he can only buy what the Conrt could sell, t.c., 
tho right, title and interest of tho judgment-debtor, 
ns these existed at tho date of tho sale, and as these 
conld have been honestly disposed of by the judgment- 
debtor himself. Sobhagehand v. Bhaichand, I. 
L. B. 6 Bom. 193, followed. Peer JLvhohed n. 
Mahomed EBEAimt (1905) I.E.B.29 Bom. 284 

CREDITOEB. 

Sec Admuhstbation. 

CBIMmAE APPEAL. 

See Practice . E L. B. 32 Calo. 178 

CBEVimAE BREACH OP CONTRACT. 
See COKTEACT. 

CBIMINAL BBEACH OP TBTTST. 

See C&rmsiJj Peooedhre Code, s. 234. 

I. E. B. 27 AH, 69 
See Penad Code, s. 405. 

I.E. E. 27 AIL 28, 280 

Charge — Misjoinder of charges — State- 

hg accused — Confession— Admission — 


went „ . . _ . 

Evidence, admissibilifg of— Criminal Brocedure 
Code (Act V oflS98J,ss.l64,203,222, 234, 364. 

accused was tried for criminal breach of trust 

in respect of three distinct sums, and one cliarge was 
drawn up specifying nil the threo sums and tho 

E 
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CSIMIWAJ. BREACH OP CTTJST-«ii* 

t^MfromwlwroV eollwtoltliem He »« not 
iliirerd wltli tli«« offencrt liat «rUli <5W cSetitJ 
«oi«« -408 «J t>i« Peeal Coa#, »nd»M«oBTW*dirf 
owoBcocesaa lentenocd ianne icmel lawi*** 
BM-iiStli, t5i»t Ih* *» ininti »»» 

not tosbsry to U*. it i«J>g In 'Wb 

*s (2),unl2S4rf IheCoda ef CMsIiaI 

PiWtdBrf ’ OiifMJn Zalt, J J. S 

34 Alt 25ii Sartar f Atiaran 

Ciatdro Oioif, /> £ A Si Cate tSS. *04 

X’ff^arofT TfMxag it S ST Att 49, 

nimtib} StIralmaaiaAfsart i:\*9'^»panr. 

1 L S SS Siai S2, dirtlDpoMhrt. Aa fciointioo 
a fOBfeasVJB »•£» k#fo»«» aipi*tnil«e»rTjlngron 
*a isqoli^ &iii)ar *■ £03 et Oio Cnsiotl Proocdon 

Cad» b not • «t*toniWt M«o7^(d and» «. IMarSAI 
ct tkaCc^ttoSu^lar^foTt »ot adtnMUo in »tl- 
depn apuuf tha wented vtthost faHfacr proof 
SrtSTiiiMTtwmo E«»o»;{lWS) 

1. 1- E. 33 Cftte, 1086 

CEIMlKAl. CQXTRT. 

- JantSie<*ea^DfpHlf ifapitfraft— 


Ptilriei iJagutMtla^S*iafSi»ata Ceart^Capi. 
laaea-^Pnefftt—^ara osapoHeo wyort ot**!. 
ww— v«t fetkrsbf < 2olBt (aebog forth* 
ilaglibotr} of «(t effnoa aU^rd (4 «r« 

ooBtnutiad ^ «rr«ru ponoar, aod tiu eaaa o-u md* 
no to * vM^f UasUtrato far dupotal. t«AVto 
Repnirllagb^UtrUa talcooruM toia* of tto 
««etM T>rni»*iBnt>an«d U tha ffilgbal ooopiaial, 
».o8enUi i<fo«l to pioccod agalnn th* K*t of tlw 
flcetsiol, tto feint Eagbtnta ^<r*d » nuswaa to 
tMeat^srtttosK pro UctntoS./^-Tk* 
fcll«*1«g pnpwltiost a*/ t>e <le>tiicc<i fma 
aotWntira fsotod i (<) Tint tb* ordrr of iit Drpnt * 
angistiate jif a’jog W iaroo proem co the jTTOad that 
M-Kwosimnw? to tola {iirU!«r*c(Kr(i.aiaHiDt*d to 
atlbcbaise, (■{) that tbo order BsliiogeTertha «*« 
to Uc IdariAnitt for ibpcod wu aa oidn 

tnoUng orer (to « Sole caic n estioned to ongio^ 

poljce rrp^ W tJia itepotj U*flrtr»tf | (,»«) tJ^t 

natil ()» Sublet lUagbtntenad «ilbdr»wo tho caw 
so !Ss4e OTH fion tlw file of Ih* Septit; U apstreto 
to that of bu o»n Coort, ha h^ no pQ«r to naV* 
any wder tore >n order f<rr farther endntrr ruder 
a 427 e{ thcCtiulwl frmdare Code orr 

QltOT.sf, that the esu torisr heea traastn^ (o 


»M, therefote, not »*rr*at<0 hr taw Ooiaaui 
fr“i s ’ »®“ r? ???""■ S 2? CaU 
iiovl Sia^hr JfutaStr Siaoh, if, 7r IT 2iS ank 

MS, rtfermj to. Atta l.te 


CRtHUJAl. lIlBiPPEopRtA'PIOK. 
J?»» CiniI»A6p»l>CI3>ll»» C0»». 


CSJMISrAt* PltOCEDTHlE CODSB, ACT 
V OF 1893 (ACT X OP 1882 ; ACT X OP 
ms S ACT XXV OP 1601 5 ACT VIH OP 


t, 4 (0) and 28 (8) had Seti, 11. 


Sn Orrcyci . 1. !>. B. 32 Calc. 818 
M. 87. 68 And £8».fSseoaAaj 


«r«td »« — Sait ifprafiftf «f «J«eo**r— Iflejaf 
««/<■— fait f« rteottr era^rta tali /ran atir1\aa 
WTww^tlie rtot»7jr «t 
«s khoessfiBi: «7Hi3#r »»* »»»aiM«iid #5ld{ij» 
Coort poroortieg to act «m.1er* SSof tha Codeot 
Crlodaat iWdor* »b 4 St tnrsrd cat that tire piwe- 
dore ODlouBalin? Sa *l>» “S* »»» fawaUr »b.I Illegal. 
U WM J*?il0i*tth»Cir2C«Brt»J>*a jortadJirttoBto 
rntmalnaaoSt by lh» owner of property ao sold to 
morrr the saine in the taodi of a parohwer. hfsay 
fas* Annn. (IW5) ► L la R. 27 AU 673 

»s. 1M> iV). ws. 

Pm Sasetros roE P*o»rcrnos 

Z. !<. B. 32 C&Is. 409 


f*aU>a3fata«4aefMw<<*'t<l<c«eelaa(r— Apafaf 
talah aras told Bsder PefT VI21 cf ISIO Tbortr* 
eoe* EsUiontiw aad tb* tsmladan didtrstythtag 
that «M Eecewary for Lbou to do vader the togal*. 
ti«a to pot ihtporehMtr Sar«**ra*ioti PemtheleM 
Ader^etodsessdertb* erfaaltlac paMforoon. 
tinoM i» to w pMMseles ud {^lifted apoB MJWtleg 
TOitafron U>» rtalyata Hrld, that «Bch •<« oa t^ 
partof lh« dee.f ■(aid'ar wae wrongfotaad h* wte 
tightly botiad down toberptbapeaes oader f 197 of 
th«Cnauud tVreedan Code, vbea (t waafossd that 
hi* aet rraa liVtly to etaae a brtaelt of tha peaee 
The fact ttottha di(r.pata>ifar bad bnmght a enit to 
aetaeidathoeale mad* no diffmnee, inaaiDath aa tb* 
effect of the p(;ailiq^l*tiaaif,ta Kader tneb set 
aalawfa], notil noch tim* at tha sate ahall have h«ea 
art aaida biiiUBif Au r ViUitca Btsaan 
(>•^5) .... 80W.N. 792 

•- ■ «. 107--7e»»rtry U ieip lit ptaet— 

Mtanrtneal t/ toai if ca-t\arer laailartt-^ 
X«s<i7ify-.i!(i|^7o;7Mff*«7 Jtl friU af tS$SJ, 
at 90, 1‘S.— .Vrien ona o! aereral co-eharerlao^rde 
aoaght to oat* « pjeeawettEst ef Iwide contrtry to 
tbapForutoaiof B 90aai IB3cf ih* Bengal Trtiaocy 
Aet, tha other c<Mhartr lanJlofds were jortiSed to 
objeetiog and, abere wjfwta bad btea naed by tbem, 
•hey ought not to hare been bonoA wet to keep U* 
peacansdere JWef tbeCrircinal froc«!dOT*C^e,Ja 
aamathaaaoy likelihood of a broach of the peat* waa 
•eaJlydn* to Uu adbo cf thrfr eo-«5iaror Bat- 
watuf Qbme * BjwriMa Lti Mnaa flPOSl 

se.w.if.efs 

— »s 107 and no 

See Erne*. 
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CBIMINAI. PBOCBD0BB CODES, ACT 
V OF 1898 (ACT V OP 1882; ACT X 
OP 1872; ACT XXV OP 1881; ACT 
Vril OP l8d9)—con({miea. 

es. 107, 114, 115, 125, 144, 145. 

See SECtfBiTr to keep tub Peace. 

I. L. B. 82 Calo. 948 

Bs. 107, 114, 115, 400, 498— Cu^toHy, 

deienitonin — Seciiril^for keeping the peace — Ar- 
rest— Hail, right to — Power to re-arrest. — IVhoro 
ptoooo<Kng3 have been instituted against a person 
under 8. 107 of tlie Critniuat Procedure Code it is only 
in tbc special circumstaucoj referred to in clauses (3) 
and (4) of that scctionttiat tlie law empowers a llagis- 
tratc to detain tlio person in custody, until tho com- 
plctiou of tho inquiry. S. 40(5 of the Code is impera,- 
tire, and under its provisions the Magistrate is bound I 
to rcleaso such person on hail or recognizances. 

~ Qiitrre, whether tho proviso to s. 114 of tlio Code 
empowers a Magistrate to re-arrest a person, who has 
already appeared and been admitted to bail. RAontr- 
NASUAN PebSHAB AKD OTHERS p. ElIPBROU (1003). 

I. D. K. 32 Calc, 80 

BS. 107, 117 (4) —Security to h-eep 

the peace — Joint enqnxrg — Association — Persons 
acting as screants, if should he hound down-Pre- 
Jiidice. — Whero all tho acts alleged against certain, 
persons against whom a joint enquiry under s. 10“ of 
tho Code of Criminal Procoduro was instituted u'cro 
found to have been done by them for tho benefit of their 
common master, tn's., with a view to oitort IcaluUats 
atcnhanccdratesfromhis tenants, Edd (IIE^^5ER- 
sofT,*/., dissentienie), that, altliough each of tho acta 
alleg(5d wasnotdono by all of them together, yet they 
wero associated together within tho meaning of 
s. 117, sub-s. (4), BO ns to justify a joint enquiry. 
Eetd further, that they could be proceeded against 
under s, 107 of tho Code of Criininal Procedure not- 
withstanding that the acts imputed to them w'ero 
committed by them not as individual members of ts, 
society, but ns servants of another person. Srikabta 
Bath Saha v . Eheerob (1905). 

9 O. W. TT. 896 

_ — SB. 107, 118 and ^OQ—Securitg for 

heeping the peace — Appeal. — Eeld, that no appeal 
will lie from an order under a. 118 of tho Code of 
Criminal Procedure requiring security to ho furnishctl 
for keeping the peace. Chet Rah, isr the matter 
OF THE I’ETiTios OE (1905). I. L. B. 27 All. 623 

^SB. 107, 146 —Dispute relating to pos- 
session of land — Preach of the peace, likelihood 
of— Choice of proceedings. — When it was found, 
that certain persons had threatened to use violonco 
upon tho complainant, if he should go upon laud of 
which he was in possession and were endeavouring to 
oust him from that land, the Magistrate was juatifiod 
in instituting proceedings under s. 107 of the Code of 
Criminal Procedure. The jurisdiction of tho Magis- 
trate to proceed under s. 107 is not ousted by tho fset 
tliat it appeared in tlie course of the inquiry that tba 
dispute was one relating to the possession of land and 
that the apprehended breach of tho peace was in conse- 
quence of that dispute — although ordinarily the moro 


CHIMIWAD PBOOEDXJBE CODES, ACT 
V OP 1898 (ACT V OP 1882; ACT X 
OP 1872; ACT XXV OP 1861; ACT 
VIII OP 1869) — Continued. 

appropriate procedure in such cases is that provided 
by Chap. XU of the Criminal Procedure Code, Japab 
Moxdae V. JARreTTiiAH Saha (1903). 

9 O. w. ISr. 551 

“8.110 — Securitg for good hehationr — 

The taking of sureties toithoui personal hoods or 
recognizances illegal. — Eeld, that there is no provi- 
eioa of law by which a person required to find security 
to ho of good behaviour can bo called upon to provide 
sureties for his good behaviour without at tho same 
time entering into his own bond for that purpose. 
Emperor v. Udmi (1905) . 1. D. B. 27 All. 262 

BS. 110, 112, 100, 191 and 626— 

Transfer — Securitg for good hehavioxtr. — Where a 
Magistrate refnsoil to admit to bail a person against 
whom proceedings wero ponding under s. IIO of tho 
Code of Criminal ProecKluro on tho ground that "tho 
accused is s.aid to bo a dangerous and violent man, 
who might use his liberty for tho purpose of intimi- 
dating witnesses,’’ tho High Court declined to direct 
a transfer of tho proceedings. Magistrates are left 
a very wide discretiou as to tho kind of information 
upon which they may act in instituting proceedings 
under Chapter PHI of the Code, and they aro not 
bound to disclose its sostreo. Tho provisions of s, 19 
(c) and s. 191 do not apply to such proceedings. 
JltTHtr Kuah, nt re (1905) . I. L. E. 27 All. 172 

SB. 110 and 118 — Securitg for good 

hehaeiotir — Delegation of itiquirg into stiffioieneg 
of securitg, — Eeld, that it is not competent to a 
Magistrate, who has passed an order under s. 118 of 
the Code of Criminal Procedure, to delegate to another 
ofUcertho duty of inquiring into tho sufficiency of tho 
security tendered, but snob inquiry must bo made by 
the Court by which tho original order was passed. 
Queen-Empress v. Pirthi Pal Singh, Weeklg 
Notes, t SOS, p, to 4, and Emperor v. Toia, I. L. B, 
25 All. 272, followed. Emperor p. Baewaot (1905). 

I, D, R. 27 All. 293 

s, 125 — District Magistrate’s power 

to cancel hondt for keeping the peace . — ^Tlie 
jurisdiction conferred by s. 125 of tho Criminal 
Procedure Code is not au appellate or rovisional, but 
an original jurisdiction in the exercise of which the 
Dbtrict Magistrate may cancel any bond for keeping 
tho peace, when it is made to appear that by reason 
of circumstances arising subsequent to tho date of 
tho execution of the bond tlio continuance of the 
latter is uot necessary. An order for cancelling a 
bond cannot be made before it has boon executed. 
Xo appeal lies to the District Magistrate in the case 
of ordere to keep the peace ; but in a proper case, he 
may make a reference to tho High Court under tho 
provisions of 3. 438 of tho Criminal Procedure Code, 
Babpa Chardra Dex V . Jarmbnjox Dhtt (1905). 

9 c.w.isr.seo 

E. 133. 

See Phbmo Xtjjsasoe. 

I. D. R. 32 Calc. 930 

e a 
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CBIKirTAL PESACH OP THtreT-w.- 

Itfei 

teraoM from wioiB h* eoJIfrtwJ lii*» H* wu oot 
flvUi tiiw offcnoM lot with CM oBrttj 
unier f ^ cf tie Pnal Code, md eccnctM of 
CM effene* sod »en(<oced to oao t^rta el !mpruoa 
BwDt -jr«W, tbit tbe tWgo so frtBod n» 
aot contrarr to !»ir, U Weg In «Bk 

*• 22S,tab-i (?),uulS3iot tfcoCods of CtJoImI 
Rwdnrf. S»j>tror » OafioK Xalf, J i S 
34 Att SSil StmlniJi* AacA«i> T Aitora* 
CJaaJM Okoit, Z t< S il C»Jf ^S, and 
^afp4fory i* Z S 37 jUt tfS. 

refftredto Syirdi^atnJfj/ory 
J X Jt SSUti €t, dutm«ta&<«J AftadoiiMMa 
«r coDf«R4ciii in»d« bcfm* ft HaeMnto «arr]{Dg on 
u «Qd«T • S09cft)i«Cr3slaft1 Proton 

Code M ttot ft itfttoomt ttcotded nodcf t ltd or 901 
et 3e thrrrforo sot ftSsIsSbU {a nl* 

desce snitiet tU tecevd althoat farther ptor-t 
- ...... E«Tnai0*>05) 

3. 1.. JL 82 Cato i085 

CEIMrUAl. COTOT. 

^^.... . . .— JZasttfnft-^ 

fjllriei Voaufraf*— f^iardiM/e Co«r(— Coyot 
M«M— ■TeMew^'tVbire «s ft coUco report «egat> 
MBca Vftf tsk'O if pJehit df jfwbsU (uUsg ter U» 
Pistrtct Kigiitnte) of in «S«a<4 tllrg^ to B«ir« breo 

eonaiBted by tmrii pertou, nad tbe e»M «u sad* 
OTR to ft llepety lor dbpoitt, ftsdtlt* 

Si^nWUtgtRtttetrto! ftsdcon\{cte<l cotm cf <)m 
• eeued pereeBi neatMoed ta Uw ongtail wnpUtot. 
ftsdonUi rrfotftlto pMeeod «eftiaiS tbemt of Iko 
ueMoJ, tlie l<uU lf>ev4tnt« ordemift nmsmtrlo 
{one tgftisrt them Sili, prrlire&ntov.J^Th* 
foltsaing ptojttitiaae suy bo d<ds««<) from tb« 
istbontu* ^aotedi (i)T)i*> the 

VsgtslnU nfaitag tebese pnwn* oa tbegrenud that 
)t erumaecnsaiy to Ubefactb<Tactu)a,ftiooaat«I to 
ft discbftiga, (>i) tbit tbe order mfttng <r>n tl« ciia 
totbeI^atylIagkftntefordbf«H] wn an ortrr 
oiUag OTR tb* wboli <iM aicntuoAl {a tbe oruioit 
idUce report to tba Drpoty Miguttste, („«) that 
trnti/ ll<« Putriot JfigirtnSe bad vitbdnva ease 

w siiileorer from tbe file of the Bopttty Uicutnt* 
to Ibat of fit OTta Conrt, ba bad do {>o*eT to maka 
any eiier rert to trder far tariitr eiaairr noirr 
« 43T of tt« CiTsnxnal Itocedan Code Zltlj per 
OlJBT.J, tbit tbi cuobftnazbcntriiufn^tq 
the BepatT S»gieti»to, that o!BorralcMbia,)iw»- 
a5ottoutodeil«.tbaBy.MU«twafor , 

Mtil tbe cw yMT^itbdraKBfiowbuewBUftiwi, 
tbe orfer of the JmsI Majrtmte to «MO. 

iflfl Tf xV'T ^ ^ ^ ^ Cole !&», 
MaulSirffiy iteiahr SiteX 4^ jr v siB .nj 

XaiMMi^Xov y Stieft 

XL fi SO Cafe 449, refontd to Aj*a i.i. 

Ktijftais t EjirrsoB (looj) 

tliR 38 Cabs, 783 

8.6.0 aw. If, 810 

CBIMIKAL KISAPpEOFEIATIOIf. 

COBl. 


CRTUIKAI. FROCOTtriUS CODES, ACT 
VOF 1808 (ACT X OF 1888 , ACT X OF 
1873; ACTXSVOF 1881 5 ACT Vjn OF 


88 . 4 (0) end 29 (S) asd Scb. 11 . 

Sir Off net 1. 1/. E. 32 Cede. 816 
cs. 67, 88 and 60— Alieeidia^ 


^frtZrr—SeSt isfprefrtf of aUneit^XlUgrl 

talr—Snt ia r*et>**TTre^yTU mti /ren ««<Ao« 
aarebaerr— vTae.a^M/Jea'-tVbere tbe prc^rfrl? of 

aoal^sdise elfendn «ru attatboda^ ftildbya 
Onwt WT^we ** nsderi 85 of tbe Code of 

(Mndsal ProeeJBte »nd it (omedoot that tie pmre- 
dancnlooaatiog }n the late «m fnepnEar ko f 
U Kiafiefdfbat ibeCfrt! Coorte bad jerlidietloAta 
eatertaia a wit bj tbe earner cf property ao eold to 
tecorer tbe ecue 1° tbe bioAi of a purnbaur llus 
la’tft. aaen (l^S) , 7. Xi 71. 37 All 873 


. as 700 (bh IBS. 


alOT— fTreat^f tef— 


Sff TJII rj js;>-j>ar^afiufar elder tilde. 

/aaf(,a«<>ara«f>erie<if*i^(ler*eel«/e'-'— AMfai 

talnb **aio)d Btxlet Etc tf 1SI8 Tbettr* 

enoft ftotboritiea ftad IbmislBdm fiulcrityUitBg 
that «aa neeoMry fer tbrm to do sodrr tbe r«gB}a« 
tin to pat Uiiportbiaer InooeirMioB AiTBrtAetMi 
• dar>p«(a«ferSBdertb» OefaotitflC pelatderKcm. 
tfauM.! iob« in poiarmioQftndiDauted npen ecileftiiip 
feoti froca tbeeal/ai/ XXel4. Ibat neb art on tbs 
pftrtef tbe diF-faraidar trti vroBEfnlaBd be was 
rigblty boosd doBBtoVeejitbe peKk ttndn a lOTof 
UraCnniUia] iVocnlstft Cr^, irbi-B It wai foaod IbaV 
biaBct«ki likely to caaua bmcb of the peaor 
Tbe fact Ibat tbe ti»r.yalkid«f b*4 broaght a ault to 
art «>i J« Ui« bI* madeno djfereoee^iaaaaisrb aa tbe 
eSrrtot tba yatat liegaiktiOB iitto reoJer neb set 
QaUwfa), aatil neb tuso as lie tale ibail bare been 
art aaule BtnUBkT Au « UvabACl Baitan 
(«"P6) . . . 8 O W. IT. TBS 

8. 307— Sreiri/jf to l#ry> tie yi««e*— 

JfeanreinrNt rif hud If e^'riartr feadlord— 
A«^*»y-8iit»afreaflkey Act frill ef fSsS,/. 
»» 9ft 1S8 —tv bea one cf acreral to-ihaier Itadlordi 
eongbt to male a oittanTetBrot of land* «atr«^ to 
t“pef'“ioaicfaa 90aoUS8oftbeBeoftITmkncy 
Art, tbe oiber c^berer laaJlordr were Jartlf ed to 
rt^tinj kaJ, wtfjeso/om bad bees »a«f by fiaai 

HMy ought sob to bare b^boQBd OTer to beep tW 
pewBsdere iWef tbe Criminal ProcedareCode. In* 
***??*l““T libeliboodof kbrathof ttepeaceirai 
tiailyooft to tbe adron of tbnr eo-ihujcr Bflt» 
Mracu obobz r BiSsrrMS las bliru (1005) 

9C.vr.iir eia 

M. 107 ftnd 110 

8ei EkTtSS 
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CEIMINAI. PROCEDnRB CODES, ACT 
V OP 1898 (ACT V OP 1882; ACT X 
OP 1872; ACT XXV OP 1861; ACT 
VIII OP 1869)— conG-»HCfI, 

as. 107, 114, U6, 125, 144, 145. 

See SKcmixT to keep the Peace. 

I. li. E. 32 Calc. 948 

Bs. l07, 114, 116, 498, 498— Cntiody, 

deleniiontn — Sectirifif/or heeping tie peace — Ar- 
rest-Sail, right to — JPoicer to re-arrest . — Wioro 
prococdings Imvo been instituted Against a person 
under s. 107 of tbo Crimiunl Procedure Code it is only 
in the special clrcnmstauecs referrc<l to in clauses (3) 
nnd (4) of that section that the law empowers a Slagis- 
trntc to detain the person in custody, until the com- 
pletion of the inquiry. S. 49R of the Code is impera- 
tive, and under its provisions the Magistrate is hound 
to release such person on bail or recognizances. ! 
. Qntere, whether the proviso to s. 114 of the Codo ^ 
empowers a Magistrate to re-arrest a person, who has 
already appeared and been admitted to hail. Raqhtt- 
KANDAK PEnSHAB AKD OTHEns u, E-tTPEROB (1905). 

1. L. E. 32 Calc. 80 

SS. 107,117 (,4:) — Secur{lg to t:ecp 

the peace— Joint enguirg — Association— Persons 
acting as servants, if should he hound down— Pre- 
judice.— Vihero all tho acts alleged against certain 
persons against whom a joint enquiry under a. 107 of 
the Codo of Criminal Procedure was instituted were 
found to have been done by them for tho benefit of their 
common master, vis., with a view to e.vtortitaiu7ia<r 
atcnhanced rates from his tenants. ITeld (IIesbeb- 
SOJr,*!., dissenfiente), that, althoaghcach of the acts 
alleged was not done by all of thorn together, yet they 
were associated together within the meaning of 
s. 117, suh-s. (4), so ns to justify a joint enquiry. 
Held further, that they couid bo proceeded against 
under s. 107 ' of the Code of Criminal Procedure not- 
withstanding that the acts imputed to them were 
committed by them not as individual members of a 
society, hut as servants of another person. Srikanta 
Hath Saha o. Emperor (1905). 

9 C. W. K. 895 

— BB. 107, 118 and 408 — Securilg for 

heeping the peace — Appeal. — Held, that no appeal 
will lie from an order under s. 118 of the Codo of 
Criminal Procedure requiring security to be furnished 
for beeping the peace, Ghet Ram, in the matter 
OP THE petition op (1905). I. L. K. 27 All. 623 

.SS. 107, 145 —Dispute relating to pos- 
session of land — Preach of the peace, likelihood 
of— Choice of proceedings . — When it was found 
that certain persona had threatened to use violence 
upon the complainant, if ho should go upon land of 
which ho was in possession and were endeavouring to 
oust him from that land, the Magistrate was justified 
ill instituting proceedings under s. 107 of tho Codo of 
Criminal Procedure. The jurisdiction of the Magis- 
trate to proceed nndor s. 107 is not ousted by the fact 
that it appeared in tho coarse of the inquiry that the 
dispute was one relating to the possession of land nnd 
that the apprehended breach of the pence was in conse- 
queneo of that dispute — although ordinarily the more 


CaiMIlIAL PROCEDtrEB CODES, ACT 
V OE 3898 (ACT V OF 1882; ACT X 
OF 1872 ; ACT XXV OF 1861 ; ACT . 
Vni OF 1869)— conftHHed. 

appropriate procedure in such cases is that provided 
by Chap. XII of tho Criminal Procedure Code. Japab 
Monbaii f. Jabieheb.ah Saha (1905), 

- 8 O. W. 3!r, 551 

S. 110 — Seouriig for good hehatiour — 

The taking of sureties toithoni personal bonds or 
recognizances illegal. — Held, that there is no provi- 
sion of law by which a person required to find security 
to bo of good hehavionr e.an ho called upon to provide 
sureties for his good behaviour without at tho same 
tiino catering into his own bond for that purpose. 
Emeebor i-.Ubmi (1905) . I. Ii. E. 27 All. 262 

SB. 110, 112, 190, 191 and 526— 

Transfer — Seouriig for good behaviour. — Where a 
Magistrate refused to admit to hail n person against 
whom proceedings were pending under s, 110 of the 
Code of Criminal Procedure on the ground that “ the 
accused is said to bo a dangerous and violent man, 
who might use his liberty for tho purpose of intimi- 
dating w itnosses,” the High Court declined to direct 
a transfer of tho procee<Ung3. Magistrates are left 
a very wide dbcrcliou as to the kind of information 
upon which they may act in instituting proceedings 
under Chapter VIII of tho Code, and they are not 
bound to disclose its source. Tlio prorislons of s, 19 
(c) and 3. 191 do not apply to such proceedings. 
iliTUH Khan, in be (1905) . I. li, E. 27 All. 172 

as. 110 and 118 — Securtfgfor good 

behaviour — Delegation of inguirginto stifflcienog 
of securifg. — Held, that it is not competent to a 
^Magistrate, who has passed an order under s. 118 of 
tho Code of Criminal Procedure, to delegate to another 
officer the duty of inquiring into the sufficiency of the 
security tendered, hut such inquiry must he made by 
the Court by which tho original order was passed. 
Queen-Empress v. Pirthi Pal Singh, Weeklg 
Notes, I S9S, p. 15 4, and Emperor v. Tota, I, L. B. 
25 All. 272, followed. Emperor v. Baiwant (1905). 

I. Is. R. 27 All. 293 

3. 125 — District Magistrate's power 

lo cancel bonds for keeping the peace . — ^Tho 
jurisdiction conferred by s. 125 of the Criminal 
Procedure Code is not !iu appellato or rovisional, hut 
an original jurisdiction in the o.verciso of ivhich the 
District Magistrate may cancel any bond for keeping 
tho peace, when it is made to appear that by reason 
of circumstances arising subsequent to the date of 
tiie execution of tho bond tho continuance of the 
latter is not necessary. An order for cancelling a 
bond cannot be made before it has been executed. 
Ko appeal lies to the District Magistrate in tho case 
of orders to keep tho peace ; hut in a proper case, he 
may make a reference to tho High Court under tho 
provisions of s. 438 of the Criminal Procedure Code, 
Babpa Chanbea Dek ». Janmenjop Dhtp (1905). 

9 C. W. 860 

B, 133. 

See Phemo Hhisanch. 

I. Ii. B. 32 Calc. 930 
E 3 
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CIUMJH'Ai:i PBOCEDUEB COOES, ACT 
V OF 1608 (ACT X OF 1682, ACT X 
OF 1872. ACT XXV OP 18SI, ACT 
Vm OP 

- - - - 8 135— Ord^r re» . - 

e/etri<tt» luilJiist—Oitlryetiait la pitiliaans 
— B®»4 Ad* 7«»*l>e» «/ (»</*— 

T-tJtrtPtt ta~Q»talte» f» M»ir ar/!?»*- 

trate, data pf—!lf<tdsrtclio» —A atUng 

ondci «. 1S3 of tht CoU of Cnn’iu*! Pro««liii» 
»h(mU first of »>t »ti»fy hroseif as W th* iaaifdtt 
of the tium, >f mj, ana tW drternune wWwt tke 
martin ebooUl be nffrted to tho Citt) Cvnrt Frra 
]ya<X Dtv i Oaiafd\ata Jfislo, I It it Ita Cate 
S79f Qiceea £npr4MT Steremr Sal*, I £ B 
t? Cate St3, refemd to ^Tien a jory la cUinod 
a&fi appoioMil, tiwj bar* oaly to try tlio 
rrhrtbrr tbcl^agistnto'aooaditiosa} OMor u KBMa> 
abU aod propor ttlim tlio qoostina rtlarei to tbo 
^rt tfai^aiitUift thm VM> publiORgbt of wan 
V*ld> that that aaa boi a pro|>rr rtfmnce llaTCC 
DsastTtwastf UamiUaxuaJiT Dtt CMfi) 

0C.Wif 73 

I'- B*. 133, 543, 488 - *' aletaard ftne*” 

•~iVr««a oyo'sit irAoxi preeteiiia under t i33 

I<xlei>—Eta*iiaati0* en aall—Faht rMieaft— 
Feryaey^Ffnal Cede fiat XLT 1S3 

>~Awn90 »guast«kompo>Me4ugia'»<n» tZ3tf 
Cm Crtntaal Fra<«dan (Ma ar« talios u oot so 
•eeasnl MnOQ snd b« oouintb as offooco M<ln 
• I'^Sm tbo rnsl Coito, l( lit tuabas (alMatsto* 
tnnt fisnsg bu tusiiaatim os oath In tbs era 

CCediaM ihl Q«*<h Cayrc>« r Uana F«as 

I L S it Sot* tttf jktja $,iiek T Qreen Pat, 
free*, I Z B it Cal* f'S, isJ Qteen im. 
free* r JlatOeedJi ZeU, / Z S il Jlf JCC, 
twpuM UraaaaasaOm r Kdttaoa llSOt) 

' a c w w eaa 


—A 144. 

A<« Bbucb or fa* Face 

X X.R.S3Calo 264.703 
AnllaointiTE 

Z, X>. H« 52 Oslc. 03c 


JMxy. * W5-CntJ*«hoa of r*./— £>.«» 

or *rdrr.~As srdtttaeeot bo^isas&'Bsdpr f li- 
ef the Code of CniBlnal PTOwdar* end^ibmair i 
e«»nb ffou, odlrrtjDg rest* from tjnaot* 
airoc* of tochan erdrr »enM not ros-tFraporon 
IiaSlatopwCTfaoneBilWf 188 of the Prad Cofit 
* Dai»*aBMi «wfK 
Sot (IoOj) , . ». 0 tv IT 89; 

Wffl^al Prwodor, Codoh. he of 

party bS to 

ra«r to the caU,?at oo of & 


CBnrnfAi* procedtjbe codes, act 

V OF 1898 (ACT X OF 1883 i ACT X 
OF 1873; ACT XXV OF 1881; ACJT 
Vlli OF 18«3>— cosl>«.e<{ 
eoHeetfon of mbi from bia onder tonaota. andit 
3a) not appear from tl>e proeeedioge that tie wu of 
op)9toB that iDUoaduto prstontioaorapccdy reineily 

was neeteMr} sail the enter made iid not atote the 
Uatena) fact* of the csto Jleti, that U e orW irae 
Ind sed nnat f« tot aside. Xasooui Suairaer. 
SHtax (IiOh) > . I. Xi. E, 33 Calo fiSC 

6 C W. K. 884 

s. 144— Iin*rocolf» order— An order 

fordiruioaofenipe Mifmii the toBaut* and a rml 
aaal^ar fine* •'’t eone within the porrie* of t 144 
itf ths (^itsiaal Froreilsrs Codsi nor is a hlagietrsts 
erapowereil tf> iJiahe an order of an irrerecaUa satnro 
bbfiw that wctwti Cunat, Fanxa « Mxai 
CiuKids (10Og> I.lbB.S3Ca]A 1C4 


A»e ifiotma-cs 

Z, U B. S3 CaIc. 38T 
See P*o»ntT 

Z. Za R 89 C«U. S49 


I I .H 146— ^fariKfirfion o/ ifa^i#/rsf* 

— Fit r ( « es—Z/OKsyrr— fitfs— Feimnoa— £»• 
ersaeAmfaf.— Tbe fact that tbs nasajer, and so) 
liie enpbjer, th* aamindar, hae been made a party io 
a preoMiBg under a 14S of the CnatatlProcfidua 
Code u a moK toregslaritr, or at moat m error «f law, 
whitb dee* sot affect the Uagiatrale't larudid* 
tion. J>l»»dlai Sinfl r fotM, I Z S 91 Cate 
referred to. Where a parly dalipt no e«Kseat 
or cvstMaary ri^hl, ear intertsitteBt acuof eacraacb* 
meat em hi* part, aseh as rotung a few trees or 
<lchi03 eome ns^rvood, woald not affect the tiUs or 
pOMraama of the anpenor tandlorfi Fre>Vi Cureeljt 
r OaeaUai tiaiilotffi J, Z B It Bom SS$i 
dfete* Cotnpait* \ fffiorf, Z B 13 App Cat 79$$ 
referred to BuoutraTS bcasB e M oon ([90S) 


a, 145— iVoo***— Jfnji/Jrafe— Xr/r«' 

ordttargfnnedtetion of fie JXtpi CDi$ri~Bre/,J,ct 
—Ciarttr Act 1^* o»<(23r*et,e J04J, e JS~l* 
u ttotefiiligatory oaabts.gutnUto assist parties ti> 
a prooeediBp ander a 145 of the Criiuiuot Prcccdor* 
CodelapredooiQgtheiroUneawe, end they canuot 
claiieaaaoeittcrwnght that process ehoold be issued 
bv the Court to eaahle them to hrug foruard their 

Onfienro. B*rr»t'o Saratn 8i*al * Btioham 
free Bitmeat. Z Z. B It Calc 7S2, Sam 
CXanAra Doer Jfoaoiar Jtoy, J X> F 21 Cale$ 
29e Uadlai Clmdra Favl, v JJerltn. 1 Z S 
30C*fe 505, «ofe Btir)aKa*ta Aeharjetr Sen 
CJtowfraCfisxlfiary.X i K SO CoJf 508, vai 
BadJut*9ti Btn^i r Slangal Qarett, 2 C Z. J 
3%*ofe. disseaSw from 2la*tna'ha Xatl Mitfer 
t -fiaritoa Brgasd Bey. I L £ SI Cate «S5, 
aefcTted to. The powenet eupcntitcBlence under 
a 15 of the Chartpr Act sImxiW, la <a«s oadet a 145 
*t the Cnuunat Proeedure (^e, he etcreiaed with 
eentiOSi , and the Court ought not to interfcro, ua 
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CBIMIlSrAli BKOCEDUEE CODES, AC’D 
V OE 1898 (ACT X OF 1882; ACT X 
OF 1872; ACT XXV OF 1881; ACT 
Vm OF 1808)~tfonii»K^f?. 
less satisficil that tho party 1ms been prcjwliced 
liy Gio proceedings in tho Ccmrtholow. Std'li Lai 
Sel'h V. Tam Chami Ta, 9 O.^ W, AT. 1049, 
followed. Whore a partj' had obtained summonses 
upon his witnesses, and on the failure of some of 
them to appear, applied for fresh summonses against 
tiiem, which tho Magistrate refused, and where it 
was further nlioged that he had refusal to allow a 
witness to prove certain documents, Meld, that 
there was nothing to show that tiic absent witnesses 
conld not have been made to attend withont the 
assistance of the Court, nor whether they were mate- 
rial witnesses, nor that any questions were pot to 
the witness, which were improperly disallowed, and 
that tho party was not, therefore, -shown to have 
heeii proindiced. Tab.v Pada Biswas p, Xtmvi, 
Bm (IcOS) . . r. D. R, 82 Calc, 1093 

s. 146, cl. (1) — Grounds to satisfy 

Magistrate as to necessity of lakiiiff proccedhiys — 
Jt must be specifically stated in the initial order — 
Folicc-report, reference toSJf'eci , — IVhen the ini- 
tial order made under 5. 145,01.(1) of the Criminal 
Procedure Code does not state in cvpress terms tho 
grounds upon which the Magistrate is satisfied that 
a dispute likely to cause a breach of tho peace e.xistcd, 
hut such grounds appear in tho police-report on 
which the order is founded and to which it makes 
Tefercnce, — there is substantial compliance with tho 
provisions of s. 145, cl, (1) of tho Criminal Procedure 
•Cmle. Knosn JfAHOiiED Shioab v. Kazib Mauo- 
MKD (1905) , , . . 9 0. W. W- 1035 

8. 145, els. (1), (6). 

See JtiEiSDiOTios. 

I. L. E. 32 Calc. 552, 602 

See IViTKESSES. 

I. L. E. 32 Calc. 1083 

B. 146, cL (1), {Q)'— Magistrate-— Omis- 
sion to record initiatory order — Arbitration, refer- 
ence ta . — ^IVherc proceedings under s. 107 of tho 
•Criminal Procedure Code ivore instituted against 
the parties and on their appearance the Magis- 
trate, considering that the dispute camo within 
e. 145 of the Code, treated the case as one instituted 
under the latter section, and adjourned it for the 
evidence of their respective claims to actual posses- 
sion, withont recording an order under sub-s. (Jf) : — 
Meld, that the drawing up of a formal order 
under suh-s. (i) was absolutely necessary to 
the initiation of proceedings under s. 146 and tho 
•omission to do BO rendered them bad for -want of 
Jurisdiction. S. 145 does not contemplate that the 
-question of actual possession should he delegated, 
oven by the consent of the parties, to arbitration. 
It directs the Magistrate himself to receive the 
.evidence produced by the parties, and to come to a 
• decision in consideration thereof. Bakwabi Labi, 
MiUKEBJEE o, HeIDAY CHAKBATAETI (1905). 

I. E.E. 32 Calc. 662 


CEIMOTAE FEOCEDTJRE CODES, ACT 
V OF 1898 (ACT X OF 1882 ; ACT X 
OF 1872; ACT XXV OF 1881; ACT 
VIII OF lQQQ)—eonUnnBd. 

e. 145, clB, (3) and (4 ) — Possession 

enquiry as to — Motice — Local seroice — Condition 
precedent to exercise of Jurisdiction —Peoisioa 
by Jliylt 17oifrt.— The publication of a notice locally 
under 8uh-s. (3) of s. 145 of the Criminal Proce- 
dure Code is a condition precedent to the o.veroise 
of a Sfagistrate’s jurisdiction in an enquiry as to 
possession under cl. (4) of that section. Pamt itanjhi 
V. .Vaniruddin, 8 C. W. N. 590, approved. 
Nawab Keajae Soebsioeeah Bahaeuk v, Ishan 
Chanbea Das Saekae (1905) 9 C. W. X. 909 

s. 146, cl. (I), B. 148. 

See JrBisMCEioN op Maoisteate. 

I, Is. E. 82 Calc. 771 

— S. 145, cl. (1), S. 148 — Jurisdiction of 

Magistrait — Dispute relaiinoio a kuicherry — Ini- 
tiatory ordei — Omission to state the yrounds of the 
apprehension of ahreach of the peace — Pefereneeto 
information obtained in a local inquiry notrecordod 

— Order as to costs. — If the Magistrate omits in the 
initiatory order under s. 145, cl. (1) of the Criminal 
Procedure Code to state tho grounds of liis being satis- 
fied as to the likelihood of a broach of tho peace, tho 
final order is withont jurisdiction. Where, tliorefore, 
tho initiatory order merely referred to some inform- 
ation which was obtained during tho course of a local 
inquiry held by himself, but had not been reduced into 
writing: Seld, that the proceedings under s. 146 
were bad in law. In a case initiated upon a police 
report or other information, which has been reduced 
into writing, reference c.an bo made to the materials 
upon which the Magistrate acted, to ascertain ■whether 
there were iu fact grounds upon which ho might 
have acted, but even then it is his duty to state the 
grounds, upon which he was satisfied that there was 
a likelihood of a breach of the peace. Qtieeii- 
Empress v. Gohind Chandra Das, I. L. M. SO 
Calc 680 ; Dhanpui Sinyh v. Chatierpuf Siiiyh, 
I. L. Jl. SO Calc. 513 i Mohesh Sotaar V. Narain 
Bay, I, L. It. 97 Calc. 931, and. Joyomohan Pal 
V. Pam Kumar Cope, 1. L. P, 98 Calc. 416, 
referred to. Xittyakakd Roy v. Pabess Naee Sen 
( 1905) .... X. L. E, 32 Calc. 771 

S.C. 8 C. W. X. 621 

s. 145, sub-s. (3)— Local publica- 
tion of proceediny — Omission — Siyk Court's power 
to interfere — Charter Act, s. lo — Magistrate’s 
jurisdiction— Prejudice. — The High Court's power 
of interference under s. 16 of the Charter Act is 
discretionary, and ought, in relation to cases under 
B. 145 of the Criminal Procedure Code, to be exer- 
cised ■svitb every caution. In a case iu which the 
Court hae proceeded with irregularity, the High 
Court should not interfere, unless it can be shown 
that some one has been materially prejudiced by 
such irregularity. IVhere, however, the Subordinate 
Court has acted withont jurisdiction, the High Court- 
will interfere. When the provisions of sub-s. (1) of 
s. 145 of the Criminal Procedure Code are complied 
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CEUUKAl* PEOCBDUEE COOES, ACT 
v OP lees (ACT X OP isssj act x 
OF 1812 , ACT XSV OF 1861 , ACT 
Vin op I 80 fl)-C 9 »f<*vetf 


nth, tbe ilipitctte ccqaiK* jsntlictios 
»itii tie cue wd the omusion io here * eopy ol 
hu erder locell; pnbluhej b&det lob-i (3) the 
ecctiondoci net depcire hits ef tbet iwiidtctien. 
JUflSiS, CJ’» Fsltx Ml 

JJ — Tlf pnjfjsjosj u to Jcwl imUikjlian in 
»ah^. (3) j*djrec{»r«id» Jneftwfl rroetdareonlj 
It li nererthelen the iatf ol the Ale^ietrateete 
cempT; nth it Jhan J/anjiir Jfaet 
reddia.SC If Ji 530, end Aairei £’a(<ne((aA e, 
Jiiaii Ciimdra C V’ A S09 diesnproTol 
Oaosz, J —The pn^ue l&il dawn ia eoh t. O) 
iimuditorpesdaldagiitntewlJ la m 

etmueof hii jsrieiietiea hjr rai<lt (eloUov thU 

pTOcedore. ne Hi^h Cavt id encb * ease eop ia 
tnfera oudn the Chutei Act. bat it ii not oblige 
tsrp on the High Conrt to latetfecc, end it mej 
ntoee to interfere, where no prejudice hu been occa- 
e duel or wai Uhei; to he ocouiined hjr the ommi-m 
Erm lub Ebzixb c 7aBaCitixsTa(l9C&> 

SOWN. 1046 


6 il«,Ue 

fee JPKfotcnoe 
Bu LtBsiotfi jk<iiTzet^T 

J I..E sacaie 786,650 
' S. 145 — reoexaMr fUftrty, itf 

•lie 4/ ie— F aw«u eo— Fiile— Coeie— Xtenee^ee— 
FnceodiBgiEndere ItJeflbe Cnaunal Precedar* 
Code were leetitated nth rrfereace to • baadh 
etected by the eeeoad party apas Uad cWtMd 
bcthbytaeOntaadMcaadpertee The Maziftiate 
betted the cue as U it were loiely one of tdlo 
and made an order directing the remoraUt the hoadi, 
and he {arthcr awarded one of the partieaRSO for 
the dainag? done to hit erope u well u for rrvti in 
theeue jitlj, that the estire order war illegal 
cad ihosld beeetaiide, iacladisgthe order u (ocoitt 
F>4H<} HaaiTor r GoBisn HiEaioH (tSoS) 

E Xa B 33 Calc 002 

ac.ec "w n eea 


- - - - I a. 145— Tortriiloa eieea tf Cir«| 
CowrJ— Pnjct ice — 'SThete the pehtionw ti«.t eight 
dayi hrfora the inrtitatioa ot proceeding* ondrr 
e ItSotiheCnaunal Pnicedaret^eheeBpBtiapo* 
»«»ion of a portion cl the d apoted plob of Uni hr 
the CitO Court la MeeBtioa of a deeire eitabhehiBs 
to ri^ht to the ume JltU, it rrat the duty of tiw 
Baju^te la the proceadJagt under a 145 of the 
Code of Crtoinal Procedore to find poaseu on of the 
portion la accordance nth the decree af tiwfjail 
The Older » far M It dii«t« the attachment 
HI the dupnted Uad corered hy that decree u wjtb 
cat jarUdict on. Otinoj hliawasi c Bsiicb 
Biutoo (1905) , 1 E. B. 32 0*3 cTM 


a 145 0) and 459 


— Jeriidirliow (s 
Iw^fobl 'porred aadei - 
pnrpOTtlag to ho pueed cadci 


( 3 >— Alei/fr* 
orvfer ^rport 
HI — tVhere «it order 
H5(l) of tb 


C3UU1XAE PEOOEDiniE CODES. ACT 
V OP 1888 (ACT X.OP 1882; ACT X 
OP 1872, ACT SXV OP 1801, ACT 
Vnt OF leSOl-eowfiaweif 
Codeif (TnmisaiProcfdareaftrT eridesce recorded 
srhieh ealiafied ttie Ala^rirate that there eiutod «. 
dispatolilelytoeceuUaa breach of the peace !a 
f eepeci of certafn {(nmoreahle property, wu found to- 
be iniafficirnt or dcfeetire in the aeaae that It ga\e 
no infonnaUan u totiie enhject of the dupnte and 
left the pimoni to whota it was iuocd quite la the 
drirh a« to the property in regard to nU ji they hud 
<i> let forth tlielr eeipscttre tUitne, it waa Ma that 
rfie ioadeqaaer of «ocb order gare the High Omri- 
janedn-tiiB to interfere JCele/i fhinrr r Adrwi* 
Aoy J L S S7 Cale S81, and 8>ln I)otadi r 
Jtam Tifyatl Aiey*, X L. S SO Cafe S4S. 
foUoned 1* SI T A hlism (1805) 

LE.B,27A11. 298 
as. 140 (1), 148 i9}~UllaeJimtJU-~ 

Sati fart) «• fe$it$iiat efdifftnal forhant «f 
load— iJoefa— J/oyirfrafi'i iuertt oa — Peeinon iy 
H yb Cowrt— Trial mit i\nti aof be ortoireif — . 
bibcB each party i* fonad to he in pouesiion of 
AiSirmt portions of the diipsted land, a Magistrate 

hu so jansdictKa to order attarlaaentnedera liS 

(J)«f the CftBinal Frocrfnre 0>de 4 wide d« 
mbooaetoewtsis pm tea MaprtraU hy * 149 
(S) of the Code and the High Conrt hu no power 1* 
reruioD to InUrfcre nih his cieitiee of that diiere* 
lion Additional cost* innmd for extra feoa aa4 
trswcDiiig and other eipenK* of a hhe natve incvRil 
hr moon of bnapsg pleader* or conmel Iroa a Aia 
taocoongbt nottobeallowed Ri/nrpsi AuirAV 
BoT* Uanouzn AsrtriuerD luUTfiDOS) 

e C W. IT. B5T 


na 160, 203,208— Conpfaiaf'—J5ie 
Inct 3/»y*rtrof«.di*»i/»al by, wiia comytaiaoat 
exaMiaed by a Selordmate Afayietrota— Peliee 
vjiett^t farirta reywire nliendaRct qf wtlseetee 
— TlVwiee. «rse,i*al>e«olf5e>reira5Meee— Pcdiee 
ajjirtr, tiarjtt eyaieeC— ^etnef Saftr^alfdeat 
efr»(tet, enqwtr* by —When on a complaint being 
made, * Pepnty BCagiitcate cammed the cosnplam* 
sot and. llApapm were tbonUAbefgtn the Depnty 

Comanouiirr and the Depnty CommiMianer di* 
mUMd tlie conipUint Jltld, Uaat tlie order of die- 
otseal ww wrong TVbere the pcdice had tsVen a 
nambee «f women (iteted to be relsted to certain 
abecondmi from their vSIaga to the police etation 
00 1^ pretext that they wished (a eumine them. It - 
was pointed out that the proper conree was to hold 
the eamisation at their own hoiuca Ttie inadtu- 
ahddy of directing a District Enpecinteiident of 
Folic* to enqo re into the troth of chatgrt Uxl 
sgauitf a Ani-topcefor of ^^0 wu aiho pomthd' 
ont QiUBB4* Skuuu e Srs leiriCros OZ 
Fouct, Bts* Ocz?0ST (19(K) 0 C. "W K J8e< 


— ». 16 A 

— ea. 164 , 202 , 222 , 234 , 884 . 

Acs Cannau, Bsuca ot Tbcst 

EE. B. 32 Calc 1003 
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CEIMIITAL PROCBDTTHB -CODES, ACT 
V OB 1808 (ACT X OP 1882; ACT X 
OP 1872; ACT XXV OP 1881; ACT 
VIII OP 1889)— 

ss. 192, 204, 528 — Transfer of case 

io Suiordtnate Magistrate — Tefusal 6g trging 
Magistrate to issue jirooess — Process, if can le 
issued hg ang other Magistrate — Joint Magistrate, 
jpotoer of —Discharge— Transfer of tohole case.— 
The police sunt up n, report iu B form to tlio Joint 
Magistrate against certaia persons, and Bubscquently 
on the order of the .Joint Magistrate in an A form 
against some of them. These latter were convicted 
hy a Deputy Magistrate, to nliom the case was made 
over for disposal. An application for processes 
against the remaining persons mentioned in the ori- 
ginal B form ^vas refused by the trying Deputy 
Magistrate as unnecessary ; Meld, that a subsequent 
order by the Joint Magistrate for the issue of pro- 
cesses against these persons was rvitbont jurisdiction. 
The order mahing over the case to the Deputy Magis- 
trate UBS in these terms: “ToB — ^for disposal.” 
Meld, that the whole case had been made over. In 
the matter of Q-olahdi Sheihh, 4. 0. TP. M.827 s j.c. 
I.D.R. 27 Calc. 979} Mottl Singh v. hiahahir 
Singh, 4 0. W. M. 242 • BadhabuUav Pog v. Binode 
Behari Ohatterjee, I. D. B. SO Calc. 449, referred 
to. Hei?debso>’, J . — The order of the Deputy Magis- 
trate refusing to issue process ns unnecessary amount- 
ed to a discharge. TVliere no reservation is made 
in the order transferring a case to another Magistrate, 
it should be concluded that the whole case had been 
m^o over, A jab Lai KuniHEit «, Embebob 
0905) . . . . 9 C. -W, W. 810 

s.c. I. L. B. 32 Calc. 783 

s. 196. 

See Sanction tob Pboseouxiok. 

I. li. B. 32 Calc. 18 

s. 195, 

iSee Sanction toe Pbosecution. 

N I, L, B. 32 Calc. 361 

• 8. 105, cL (6) — Migh Court,” mean- 
ing of — jExecuiion of time — Appeal, right of — 
Jurisdiction. — An appeal lies from an order, which 
purports to extend the period of on old sanction, hnt 
in effect is an order granting a new sanction to pro- 
secute. “High Court” in s. 195 of the Criminal 
Trocednro Code (Act V of 1898) does not mean a 
Judge sitting on the Original Side of the Court, but 
it means a Civil Appellate Bench of the Court ; a 
Judge sitting on the Original Side ha^ consequently 
' no jurisdiction to entertain an oiiplioation for ex- 
tending the time during which a sanction under 
8. 195 of the Code is to remain in force. Such time 
cannot he extended after it has expired. In re 
Muthukiindam Pillai, I. L. R. 20 Mad. 190, and 
Saruppana Servagaran v.Sinita Gounden, I. L. It, 
26 Mad. 4S0, dissented from. Ham Kinkae Sett 
V. Dinobandhu Nandt (1905). 

I. D. B. 82 Calc. 379 

s.o. 9 C, W. m 831 


CBIMINAL PBOCEDtrEB CODES, ACT 
V OP 1898 (ACT X OP 1882; ACT X 
OP 1872; ACT XXV OP 1881; ACT 
VIII OP 1889) — continued, 

'S. 195 — Whether a sanation granted io 

a particular person could be aeailed (f hg some 
other person. — A sanction for prosecution expressly 
given to a particular applicant cannot ho availed of 
hjr some otW person against that person’s wish and 
without his authority. Oiridhari Mondul r. TTohit 
Jka, 1. L. li. 8 Calc. 435 s Baperam Surma r, 
Cfouri Math Dutt, I. L. B. 20 Cate. 474 ; In re 
Banarsi Das, I. D. B. 18 All, 213 ; Mali Minhar 
Soli V. Mritga Gopal Bog, 8 C. W. M. 883, and 
Darga Das Rukhif v. Queen-Mmpress, I. D. B, 27 
Cafe. 820, referred to. Joqendba NathMookeb- 
JEE V, SaBAT CnANDBA Baneejee (1905). 

I. Ji. E. 32 Calc, 861 
S.c, 9 C. W. LT. 277 

ss. 196, 200 (b) — Initiation of pro- 
ceedings — Prosecution hg another mithout author- 
itg—Presideneg Magistrate — Pmcfice. — -Under a 
sanction to prosecute expressly restricted to a certain 
person, the prosecution may bo initiated by another 
person expressly authorised hy him to whom the 
sanction was granted ; hnt snob authoriti' must he a 
matter of record so ns to enable the accused to 
challongo its validity both before tlie Magistrate and 
also on appeal or revision. A Presidency Magistrate 
is not excused hy s. 200, cl. (6) of the Criminal 
Procedure Code from recording the necessary evi- 
dence of such authority. Kali Kinkab Sett v. 
Neitta Gotaii Eot (1905). 

I.L, B, 82 Calc. 489 
B.c,9C.Vr.W.321 

S. 195 — False charge — False inform- 
ation — Venal Code Cdcl MDP of 1860), ss, 182, 
211. — The accused, a railway station-master, sent 
the following telegram to a head-constable of the 
Railway Police — “ A hag of paddy was stolen from 
my goods-shed last night. Thief was caught. Please 
come j prosecute him.” The head-constable inquired 
into the matter and reported it to be false. The 
Inspector of Police, in submitting the ease to the 
District Magistrate, recommended tlmt the station- 
master should he called upon to show cause why he 
should not be prosecuted under s. 183 or s. 211 of 
the Penal Code. A judioi.al inquiry was held hy a 
Deputy Magistrate, and the Dbtrict Magistrate sanc- 
tioned the prosecution of the accused. The accused 
was tried and convicted under s, 182 of the 
Penal Code by an Assistant Magbtrate with second 
class powers x—Eeld, that the sanction given by the 
District Magistrate was snffioient ; that a prosecution 
for a false charge might ho under s. 182 or s. 211 of 
the Penal Code, hnt (f the false charge was a serious 
one, the proper course would he to proceed under 
8.211. Meld, further, that the present case not being 
a serious one, it was quite legal to prosecute the 
accused under s. 182 of the Code. Shohteram v. 
Meera Kalita, I, D. B, B Calc. 184} Btitsih Dal 
Malliek, in re, 7 C.’D. B. 382, followed, BiiPEBoa 
ir. Saeada Pbosad Chatteejbe (1905). 

I. L. B. 32 Calc. 180 
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CIOMINAli PEOCEDtrjlE CODES, ACT 
V OF 1898 (ACT X OF 1882; ACT X 
or 1878; ACT XXV OP 1891, ACT 
nil OP I8S9j-f8»^mi«(f. 

... . e. 168— irii>9« «i(foi8— Cainpfa»«t tjf 
iroChtr—'* Eerton ■ 

^viiere the ell«ged affnce wee defasatiaa impatisg 
oaetnutitf to eNiodairijoir that her hrather, 

nitb irbofi] (he wx reudiBg at tbe tine, vua 
“petton (^rgnered” bj inch Imputation wilhio the 
temi ot *. 19$ ot the Criaisal I roredare Code eod 
U ivai competent to the Court to taha eogoiuaee ot 
the oSesce upon his complaint Tbascb Die SiB 
r iJiJUB Caimu KiBiki (19031 

AZaE.3a C«le.4Sfi 


dtXUlNAZi PEOCEDUEE CODES, ACT 
V OP 1808 (ACT X OP 1833 1 ACT X 
OP 1873, ACT XXV OP 1881; ACT 
Vni OT 1808)— 

nceeeeanl^ male tbn conviction had It i< n^ceaorf 
to etc wbctlifr or not the teemed bat heea znidcd b/ 
the otaiHios and the omltuoa ht> ceotej a fulnro 
ot jiutict. In a case under «. 147 ot the Penal 
Code in •hich the factt were very (imple and 
(bere were dutinct findinga by the lower CAnrt at 
lo the part wbirb racb ot the accueed took m the 
notio;; Ilifi, tlie Meowd were not prejodiceil by 
1^ ouuMios to act ont in (he charge the cotnmoa 
obiact of tin aeacmblr, Veoac 9 LiCnHim 

(lios) 0C.W,K.8O0 


■ 88.203,435,439— Compteiii— Com* 

flsmt, ditmiital Aecirat tjf proecedia^a— 
/((ryefity — tThenanorijUialainipIaist i< dienuseed 
nnia ( ot tae Code ot CriBuul ProcedDre. do 
frttb complaint on the itaa larta can be entertained 
to long u the order ot diimUHl n not act atidc by a 
competent antbority ifirAhicad Jlutnint Ua 
AentdAiloriil £.11 S9 Ce|« fHo, differed ttom 
Aenni Slisaw « PakDirmaxoa Dow (190&) 

I E E.38»Bd.a5S 
III » -I II ■ 818— ConniCmtat {a lie 5e««i»*« 

\f 9i*y l( {caiied iy Qiyi Ceert—Eeideaee ■•«( 
la 6« M too yary --Poial - Be* 
eardeesftii />r iy ^ertieae /edye— J/oyit/Mle, 
^davatf it eloy pr«ceeyia?e— ^lelnear'— tCbera 
wendeneo spoil which • lUgutraCe ordered tba 
eoaaiitisest at the accuted to Ue eecios* for tria) 
vpenebargeaot abetment ot oflencct nodet a 193, 
199 nnl 471, Penal Code, war that a ter' 
east in the employ ot the aecnecd gate ftiteevi 
denea and prodoced forged doenmeou at the trial ot I 
eertaJaieatniM IS whiehtheaccnicd «u (be |taia I 
tiff, (2) that the accrued irae preernt actrrriy proee* I 
cetiog tboM »it(y (9) that the erideocr, it bebered, ' 
wosld bare nippOTtedbie ca>ei(4)that tbeacesaad 
(Omctimee jnada coUactiontandl^ eometiBiee tertod ' 
coHectioD pspen Brfif by tlaxisaior, / (agmiog I 
with Baasneow, ,7)— that (hi* jnst (topped (lio>t | 
of « care whKb could properly he left to a jury i 
Conteitaent war accordmgly ^naehed UaateOTOD, 

J —The teat wbicb abonld be tpplinl, to decide wbe 
tbei a commitUI anght or osgbt sot to be maile on (be 
\ tacUUthia— neenmuigtbattbawboleottbecndniee 
1 telling t^uKt the aomed u tme, se there a caaa 
I which a dndga at a trial contd leave to a jury T It 
I the crideaee it each that a )adg8 woshl hare been 
V bound to rola that there waa no ciideBce on shidi a 
I jury »nl4 convict, then a committal ought not to be 
I made U tberau any erldenca wbieb caUt foe an 
I answer, however peat the preponderance in favonr of 
itho pnsoner may bo, then (be committal itprcpev 
UnlOBtrx BiK V BbFnOE (1905) 

' 0CTV.N.8S9 

B.2Sl,8ab*B anitdA22&-£,et»y 

— Oauirfsa fa rel ciC lie coinnfiaotyrrl ^sa «a 
laK/tl ttttmilf — Prtjtiitt ta lit ocrarrd— laaU 
caaei in which tLere « a charge nnder a 1*7 of the 
Penal Code, the eommon object ought to bo etateO. 
Put the omuiion to set ont the common object doeesot 


B. 322. 

Bt* CnintsaXi Bssaui or TiriT 

——— SB. 228,327— .fddiliea lo cralltra. 
Mu of— fefiefBiral, nijeeUtislltr ef—Citahtg 
~P«ge^/y— Vaary— P»»«J Ctit(Aei XXP ^ 
I960J, a 4*i —The Bcssiona Conrt i« not a Court ot 
ongioal jonikliction, and thoagb veiled with Urge 

n ert lor amending and adding to ebargre can only 
owitbnlerence to the Immediate sabject of the 
prowenUon and toiomiltol, and not wiUi regard (a 
matter not covered by the indictment. Tticocentod 
■nte pst spon hie inal before the SoeioBe Caart cm 
char^ under u *)1 nsd }){ of the FesaS Code 
Uponmotwn to the High Court itwa* leld thatn 
peeriou* ncguitial covered the clmrgt under f 47), 
and that the armed eon) I bt tried only nnder a, fU, 
When the care came to tml Ibc ^rioni judn 
amended the ebarn to cue undere 4{4t«frr)i?, 
that the Jodgs }iad fnlt power under the )a» to 
aoieod Ihecharfe, a»i3 Oiat thelJigh Court did sot 
intend I* fetter niediarrtlioB The word “ properly 
in e etO ef the Penal Code iseludee money 
Uikiwvna Lai Unisvni • Pstkkon (i905) 

l.li.It.S2Cnie. 22 
— — — 23^ 235— .faiadre gf tiaiyrt— 
Ose (eoMScliaa— P^rcatioa'e ivlf to prore— Be* 
ceiviay oad retoiaiio d^TeresI artietet o/ (tote* 
properly (There the accused in one count were 
(barged with haring dulioneitly irtuvcd or tclaincd 
eight Mt* of rooting utcuuls belonging to and stolen 
from eight differcst pertone on eight different date* 
sod thneby havlRgGomnijltcdaa offi&cepnniehable 
oodcr a 41) of tbn Fmal C«>l<v and in another count 
were tliargi4 with having aUed and abetted one 
anotherlii tbeeoromisalon ot tbo laid offence under 
• 411 of tbo Penal Code, and tlwrebT commitlcd »n 
offence under (• 109, lUanddU of the Penal Code 
anil were conrhUid in a (loglc cnali that in 

thesheeaeeof erideoce that the act« of receirtsg or 
teUinisgwertM ensnreted tegetber as to fonn one 
tianaartjon, the ebarye* framed and the iingle trial 
h^ with respect thereto were illegal Dmt the mere 
fact Hiat there waa no evidence of aepartte receipt or 
leteution did not juttify the joioder of chargee It 
Uy upon tbe proeecuUoa to esiahlub the facto, wlucb 
wculd yaatify each a procednre Tie duboacet re* 
ceipt or retention of eacharUclecoiKtituted atepaikU 
dtcuca and the accused could only ^ tnod for three 
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CBIMIITAL PHOCEDtrBB CODES, ACT 
V OE 1888 (ACT X OP 1882; ACT X 
OE 1872; ACT XXV OE 1831; ACT 
VIII OE.1809)— 

■of sncli offences committed w Ithin one year, unless it 
were shown that the receipt or retention of all the 
articles was so connected as to form one transaction. 
Ea.1i SABrri? Benia i>. Emeekoe (1905). 

9 C, W. IT. 1027 

es. 233, 239— Joint trial of different 

accused — Seceictn^ stolen jtropertff at different 
times and from different persons — Same transac- 
tion — JPenal Code (Act XLV of 1860), s. 411. 
—A theft was committed .of certain property, 
including ornaments. S was one of the persons wlio 
received the stolen property from the thieves. S ilia- 
jiosed of the property to several persons, and heiug 
indebtal to J ho gar o a x>ortion of the property to J 
in satisfaction of his dout. K was fonnd to have in 
his x'ossessiou a portion of the jiropcrty identified as 
stolen in the same theft, but there was nothing to 
show when lie I'eceivcd it and from u horn. Under 
these eironmstauces the three persons S, J and K 
were tried together at one trial an chaises of receiv- 
ing stolen property knowing it to be stolen : Seld 
by EtrssEM and Batty, JJ., that the tlirco offences 
ngoinst tho three accused A, j and Xu ore distinct 
offences, which could not ho regarded as offences com- 
mitted in the same transaction within the meaning of 
8. 239 of the Criminal Procedure Code and that tho 
trial of tho three aeousod together was iu contraven- 
tion of tho provisions of a. 233 of the Code and was 
therefore Illegal. Per Batty, J. — "The offence 
punishable under s. 41<1 of tho Penal Code is tliat 
of voluntarily assisting in disposing of stolen pro- 
perty and therefore must necessarily form part of 
the same transaction ns the receipt by the person to 
uhom it is so disposed of. It necessarily involves 
manifest criminality iu both persons at one and tho 
same time, u hen both offences arc committed." " Tho 
words of s. 239 of the Criminal Procedure Code of 
1898, are, to say the least of it, ambiguous, if iutcndwl 
to include in the same transaction a series of acts ouo 
or more of which had been done at a time before the 
parties to tho subsequent nets bad anything to do 
u ith that transaction. Tho illustrations to the sec- 
tion seem to suggest tlrnt tho persons to ho jointly 
tried jpnstJjave been associated from the %st ia.-thc^ 
senes of acta,' uliicir form the lame transaction.” 
" The itiei itablc result appears to be that the pro- 
ceedings of the Magistrate were illegal and a nullity 
. . . Qdierc has been no legal trial. There has 

therefore been no legal acquittal and there is therefore 
jicithor an appeal against acquittal nor an acquittal to 
severse and the question whether the acensed should 
now be legally tried is a question not for judicial de- 
.cision, but for tho consideration of the authorities, 
with whom it rests to proceed with a prosecution.” 
Sahrahmania Apt/ar v. King-Umperor, 2. 2 j. Jl. 25 
Mad. 61, followed. Kmpebob v. Jethatai, (1905). 

I. D. K. 29 Bom. 449 

8. 234 — Penal Code, s. 403 — 

' Criminal breach of trust— Form_ of charge.— 
In a charge of criminal misappropriation tlierc were 


OBlMnrAL PEOOEDDBE CODES, ACT 
V OE 1898 (ACT X OE 1882; ACT X 
OE 1872; ACT XXV OE 1861; ACT 
VIII OE 1869) — continued. 

three counts. Each count specified tho sum of money 
alleged to hare been misappropriated by the accused 
on a particular day j but in tw o out of the throe 
cases the total sum consisted of three separate items 
in each instance. Pfeld, that a charge so framed dicl 
not offend against s. 231 of tho Code of Crimi- 
nal Procedure. King-PImperor v. Oulzari Pat, 
T. P. R. 24 All. 254, followed. Embeeob v. Ishtiaq 
Ahjiad (1905) , , . I. L. B, 27 All. 69 

e. 269 — Complaint— Absence of com- 
plainant at hearing — Discharge of accused — Revi- 
val of proceedings on fresh complaint — Jurisdic- 
tion. —'Where an order of discharge under s. 259 of 
tho Code of Criminal j’rocodure has been passed by a 
Magistrate, .such order will not preclude him from 
proceeding u ith tho case on a fresh complaint. An 
order of discharge uuder s. 259 of the Code of Crimi- 
nal Procedure is not an acquittal nor has it the effect 
of au acquittal uuder s, 403. CllINNATnAilBI Mtr- 
DAI-I I,. SAHA GTJBTTSAStY ChETTY (1905). 

I. L, B. 28 Mad. 310 

B. 303. 

See Tnuiin haek. 

I. L. B. 32 Calc. 759 

8.364. 

See CiiiiiiNAi, BaEAcn or Tuirsx. 

S. 421. 

See Pbacxice . I. L. B. 82 Calc. 178 

B. 421 — Appeal — Siimmarg dismissal — 

Reasons, if to be recorded . — It is not necessary where 
an oppeal is snnnnarjly dismissed under s. 421 of the 
Code of Criminal Proccdnre, for the Magistrate to give 
any reasons for his decision. It must be taken, if bo 
docs dismiss an appeal summarily, that lie considered 
there were no siifficieiit grounds for interfering. Rash 
Rehari Das v. Rat Q-opal Singh, I. P. R. 31 Calc. 
92, followed. Eitya Pau v. Benimadhav Ghose 
(1905) BC.W.N. 623 

s, 437. 

See Distkict Magistjiatb. 

1. L. B. 32 Calc. 1090 

8, 437 - Jurisdiction — J ceased — Dis- 
charge — Omission to state reasons in the order for 
farther inquiry. — It is not, as a matter of law, obli- 
gatory on a District Magistrate to issue a 
notice uxion the accused before directing a further 
inquiry under s. 437 of the Criminal Procedure 
Code,., bnt according to the general principle 
of criminal jurisdiction, no order prejudicially 
affecting an accused should be passed without giving 
him an opportunity of being heard. It is not ordi- 
narily desirable that a District Magiatrato should 
make a detailed examination of the evidence and give ’ 
elaborate reasons for ordering a further inquiry, bnt 
it is desirable that ho shonld give enough reasons 
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CBIMJNAX. PBOCBPDSE COEES, ACT 
V OT 1898 <ACT X OF 1833; ACT X 
OF 1872; ACT XXV OP 1861} ACT 
VTU OF 1889)— «*<«*«*?. 
t9i!ioirtl)3tkiiord«7UKpKpereB& WiKis Act 
» Fitfsboc {i90S) . I Ik B. 32 Ob,1& 1020 

...I .. .1 — B 

ef acjiills'l --Alt'hoag^ tie BtgU Court W tbs 
povei fo Interfen la rtTision with sn cnginsl or 
sppdlsto jodginest of set^oittal, it mil Ct^auitf 

DOt do £(K OiTStK ALit i iTSXt A2A (1805) 

i.x..a.s 7 Au asd 

.— ..I .. ■ . B 433— Utridsa— Frorlie*->-J>Mrr4< 

lios Coirr/ — U»«pl»ia«d d«!»X 1 » cppljug 
tar reniion of sn order jiu^ to tbs prqndics «t 
the tpptiesBt U s reuou tar Uie Digl) 
CodH, is ills cisrciss et its dtsorrtiotf. dectui^ 
to laCerfSK ZMTtiOM t J401x l<4Ta (IMIS) 

Li.n.s7AU.4ea 


— «& 4S8 Bad 6. 


— Ifstisios— Posiefs 

«/ JTiji Cofirf-Sirtrtal tf txitr ••dtr » iM — 
BtM.tlAtiiBlors 4S9sBds t 2 a(/) Bigb 

Coart bx« pi«r<r, w s, 0»rt of ise W&, to tstsns so 
onin ji»si^ %j 0 soliOTiliiuils C^rt OBdrr s Hi 
of tbs ColsM Criauoal Prooslars Fondaodro 
ATtsfiy r AoSib ifirdta, I £ S 2S Cols SSO, 
disitaroittied. IUkxi r BssovsPti (19o9> 

Z loS. 27 AlL4t8 
- a 413 «e asql— Fsropeo* AraiitS 
Ciaisi ^ (lst«i at s S'‘ref4t» Jlnhti 
ssVsst r'tlnt slatM if S« insd If a jsrji— £>»• 
irvf — Oos (3 A wbo 

*M scot for ttul Ufors % Dutrivt Usgistrsts «a 
ebtrgs of naliog Boasr s 14? «t (Its Psosl 
Ced^ oUisicd ttMt be ws) • Eiropetu Sntub •nit 
Jest, but 111 not mV to be tried • joiy thf 
Hsgittrstositerioqeurf fooad that Cf Fwssnoto 
Escspnii Dritub subject, tned sod coortetsd tuni 
Bsdsr % 147, but possol npon bim * oeateooe irbich 
M District Bo^tnte bo couM leguHj baTs jiosMd 
epon • Can!)K«a Dntith subject GF F appealed 
bi the Seulius lodge The ScMieas lulge, oa the 
Buestion WisgagsiBMued. Inail (hat O P uos « 
Etuopeas Cntisb subject, lad Ihereupon art Mide bis 
tuatuti'vu aud scuUnce onS directed that bo sbould 
be rrtned bp tbs DUtewt btigiitrat* fftti, that 
this pnoetiure was rmmeous, saasiotudi so tbs 
kp^tant bod. nes st staiioed to be tiled I 7 a jurj, 
anil tbs DsgutnSe, who bail tried atul eogdcted him. 
»ss aunpeteiit to trj him os a European ^tisb sub- 
ject ana bad passed a sesieDce. "•lueb ms not in 
rims t! his rrn-eei os a Kagistrata trying » 

EBiupees Ddtish luHJSct} tbe &«»iotis l^g« on 
finding thatthe appellant was a Xoinpeen British 
subject should bsr« gem on and heanthis appeal ou 
tlis merits Fwprris o/X»dia t Fssr.Ii, / A S 
4 All HI. iltiUnguiibrd Fvrpcas e Gkcibos 
bffwni (J-tM) DtBjL27 A1L3OT 

M.W. CnrUAftW 

c/JSSJJj_,r 11 , *7. 3 i, S 3 ~Bi„dfl, CnrI ft 
" ■— rrous/sr «/ ears tf tie 


*>j cars *0 »ee 

ffyh Cnrb— Jir,sg,sj,e« 0 / (4s -ff.sh Cnrt (o 
tnuUr a eatt (s i(ssij‘/rOBi (»• Coert s>X «* 


OBIKIIf All PROCED0KB CODES, ACT 
V OF 1B»S (ACT X OF JS83, ACT X 
OP 1873: ACT XXV Op 1681} ACT 
VTZI OF 1368)— «»iliBaeii 


n»uin.t at A^su— letters Pafsmt, cl.29-Jt is 
not comprtsat te> the Berideot at Aden to whaie 

Caortosaf^^ of fisssluaa cose Is eDDimitlsd under 
a 447 of tie Cnnunri Procedure Code, 1S98, to trans- 
fer tbe e&rs to tha High Court, nuder tbe prorisiuQt 
of • 443 of tbs Code, on the ground that the offeoco 
eaunothasdoioateif pnaishod by iiiio. Theponer* 
of Court of SeniiQ eonferred n^n the Besideut 
at Aden b)r tha Aden Courts Act 01 of ISSi) ore not 
mertly ssoh os ue defined in the Crnnsaal Ptooeduca 
CftJe 189S| batanchasareprosUedeipressIpliiths 
Act Itself And ■ 449 of tbs Code of Crimioo) Pro- 
cednre, 1973, estnaot affect those pronsloQt The 
lligh Court of Bombay can, uuder eh 29 of the 
Amended Xietters Potest, transfer to itself a caaa 
pcoiisg in tbs Coert of Session at Adea Ekfkbob 
V EOBni CoutST (190S) E Is. B, S9 Eont. A7 a 


~a 476— Pa/y«.ry. ea«nicrt«f Js/ore 

Af«am/— Orifer /hr prencn(te» if iis neeesioi i» 
oJt^—l,taaMy —An order for proeecotJfMi passed 
braUuosii. neo the alJegud otteneect psTjoty rr«» 
OMnAltted before Us pralsGctsor in oSch does sot 
fuU aitUs * 47S of the Cnmisa) Proealvt Code 
iKrn usrrtsor RjnssyiConsuiDstT ( 7 ^^ 


— — — •. 479— “/sdiojaf^aewABy Zoeaf 
fafftrf, as( asflonsed it 2 ai^— 3s iOO, tSi 
— Csstedp /emols ebild— A>c«I tJam ef 

butboed «*a me/ter— Qsrs/iati ^iir Cieii Cbaff— 
iWrrtfiay fe/ers J>ip*lf jr<yuir«ts— Onfer /bi* 
prosse«(, os /er ptrjtryly Pntnet ilttytthfli ~- 
As sppiioaiioa was mods before the Oiitnet Afigis 
teite 00 behalf of n mother for the rreors^ of tbe 
oostody of a fnesls child from her grtndfsthsr O, 
reboatf ih/reupoa called upoubyaDeputy UegisMte 
to show ranee Q declared before the Deputy Mi^s 
tnte tbot tbs cbihi hod been already ni»msd to S 
Tbe Ziepdty Digietrate eiamined £ and O. and 
bar tog kkUsSeA law«*W that the roMrtsgs bid ectnsUy 
taVeo plies sabmitfed the cau for erden before th» 
District filsgutrate, who diimuted the applicatioit. 
‘lbs Diitnct ISogistrats spon a enbaeqaeot sppliation, 
in wlucb tbs story of the marrugu n os chatlcuged as 
false ivdd a local eni)Blry and came to the oonclurioa 
that O and £ hid prsa falsa erijeact before the 
Depiuty hlsAitraie and ordered their prosecution for 

B ury &tti, that the alleged offence of perjory 
not been hrought to tbe Boiice of District 
hbgisliaSe 1 * a ■‘judicial procecdiag" within the 
meaulag of s 476 of the Code of Cmsilusl Procedure, 

. and Uia order for proesentioa was mode without Juris* 

' dictioa Tbe Joei) enquiry held by him wotonewhicb 
U tins circnastanuea of the nso he woe not authorised 
by law to make. Queettoss ss to le^I guorduasbip 
should h« determioed by (be Cult Court Fronlois 
A(4a« t Stay Emperor, J X j 2 i iferd f®, 
duttuguiihed G»z>>l Saosi r Exmou 09061 

8C.-W.N.1039 

. ». 479— Ojfs«« >« tit rmrie 0 / 0 — 

Fesiiraoce fe dtlirtry cf peii<u\o»—Jamdieliaa 
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CHIMUSTA-Ii PBOCEDtTBE CODES, ACT 
V OP 1898 (ACT X OP 1882 ; ACT X 
OP 1872; ACT XXV OP 1861; ACT 
VIII OP 1888)— con<.iiW(f. 

—Civil Procedure Code (Act XIV qf lSSy,s.3S8. 
—Where ia an oiecntion case a warrant for the deli- 
very of possession of lands was entrusted for crecn- 
tioa to the Nazir, who went to the spot, but was 
obstructed hy the opposite party to the suit, and on 
his reporting the matter, the Mnnsif held an enquiry 
under 8, 4(0 of the Criminal Procedure Code and 
sent the accused to tho iTngistrate for trial under 
fi. 18C of tho Penal Code : Held, that the - "judicial 
proceeding” in the case determined whoa tho 
Mnnsif finally decided tho case, there being no 
further question left for determination as to the 
rights of the parties to the snit upon which evidence 
oould have been legally tahen, that the obstruction 
was not therefore brought to the notice of the Mnnsif 
in the course of n "judicial proceeding,” and that ho 
hod no jurisdiction under s. 47G of the Criminal 
Procedure Code to hold nu inquiry. Haea Chaeax 
Mooeebjee V. Empeeoe (1905). 

1. L. B. 32 Calc. 367 
8.C. 9 C. W. NT. 384 

B, 488. 

See MaHiTekakoe, suit eoe. 

I. L. B, 32 Calo. 479 

8. 483 — Spain temnee— Effect of Civil 

Court decree in a suit for restitution of conjugal 
rights upon an order for maintenance passed bg a 
Magistrate. — A hushaud, against vvhom an order 
had been passed hy a Magistrate under 8. 483 of 
the Code of Civil Pioccduro directing him to pay a 
monthly allowance of El-S for tlio nminteuauco of 
to wife, brought a suit against his wife for reslitn- 
tion of conjugal rights. The suit was compromised, 
and o consent decree passed whereby tho petitioner 
was to pay the respondent K4-i per mensem and 
to provide a house for her to live in near his own. 
Meld, that this decree of tho Civil Court super- 
Bcdcd tho order of tho Magistrate passed under b. 488 
of tho Code of Ci\ il Prooednre. In re Pulahi das, 
I.'I.E. S3 Pom. 4S4, followed. Nue MunAituAB 
0. Atesha Bibi (1905) . I. L. B. 27 All. 488 

BS. 488 and 489 — Maintenance of 

child — Power to cancel an order for maintenance. 
— Meld, that where an order 1ms once been passed by 
a competent Court under s. 488 for tho payment 
of maintenance for n child, the only power that 
exists of modifying such an order is that gi\ on by 
B. 499 of the Code. Buehki i*. Daeae (1905). 

I. D. B. 27 All. 11 

B. 617 — False charge of theft — 

Oljccts found in complainant’s premises— Convic- 
tion under s, 183, Penal Code (Met MLP of 1860) 
—Confiscation— Iicgaliig. — ^Accused was convictra 
under b. 182 of the Penal Code for having given false 
information charging one S with the theft of some 
Ornaments. The ornaments had been found upon 
search in the accused’s own premises. Whilst convict- 
ing the accused the Magistrate passed an order con- 
fiscating the ornaments. Meld, that such an order 


CBIMIMAL PBOCEDIJBE CODES, ACT 
V OE 1898 (ACT X OF 1882; ACT X 
OF 1872; ACT XXV OF 1861; ACT 
VIII OF 18e9)-eoniinKed. 

could not ho made under e. 517 of the CrindUal Pro- 
cedure Code. Tho object of tho section is to enable 
tho Magistrate to direct property to bo given to some 
person to whom it appears to belong or to allow it to 
continue iu the possession of tho person, in whose 
possession it was found or to make some order of that 
character. Laeshmi Naeatak Dctta v. Insfeoioe 
TJbkagan (1905) . . . 9 C. W. ISr. 697 

ss. 617, 620 — Criminal misappropria- 
tion — Acquittal — Deliverg of possession . — ^Whera 
on a charge of criminal misappropriation of an ele- 
phant tho accused denied tho ownership of tho com- 
plainant, claimed the animal, and were acquitted. 
Meld, that tho elephant, although found to belong 
to tho complainant, should ho delivered to snob one of 
the accused persona in whose possession it was found 
at the time the criminal proc^ings were instituted! 
Surendra Math Surma v. Fat Mohan Mass, 7 C. 
IF. M. 63i, doubted and distinguished. BaioeAJI 
GOGAI V. CHINTAEASI KOEITA (1905). 

8C,'W.Tr.649 

BS. 617, 620 — Order for the disposal 

of property regarding which an offence has been 
committed — Malf ciiirencg notes. — DTicn a question 
arises between two persons, who shall bear a loss 
resulting from the fraud of a tliird, tho ono who has 
been guilty of negligence shall suffer. Hence, where 
A made over to F halves of certain currency notes as 
Boomrity for payment to F of the price of goods 
delivered, having previously parted with tho other 
halves to C : Meld, that F was entitled to 
recover possession of the halves originally made over 
to him, from C, to whom they had been delivered 
under an order of tho Court, or to obtain compensa- 
tion from C, if C had parted with them, inasmuch as 
it was O’a negligence, which enabled A to perpetrate a 
fraud upon F. Foster v. (Preen, 7 JET, and N. 881, 
followed. ABOtTE Eazzaq v. BAnsiAT-UMAH (1905). 

1. D. B, 27 All 680 

ss. 626, 628 — Transfer, grounds for . 

— Fias — Cumulative effect of acts not justifying a | 
transfer hg themselves. — Although each of the cir- I 
cnmstances alleged may not by itself be sufficient to f 
show that there was bias on the part of the Magis- i 
trnte, a transfer would nevertheless bo justified, where, | 
having regard to all tho circumstances taken together,. { 
the acous^ might not unreasonably appreheud that | 
ho would not have a fair trial. NiTrASASDA s 
Kaeabab a. Empeboe (igOaJ* . 9 C. W. M. 610 ^ 

B. 628. 

See Ceimikae Peoceotee Code, ss. 192 » 
204, 628 . . .8 0. -W. NT, 8U 

s, 552. 

See CamriTAE Peooedttbe Code, ss.476, 

652 . . . ac.w.w.ioso 

— B. Meaning of "personall 

interested” — Sub-Committee of Municipal Foar 
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CBIMINAIi PBOCEDtnU! 

V OF 1808 (ACT X OF 1882? 
op 1872; ACT XXV OF 1801; ACT 
Vm OF lB69}—caufl'^e^., 

Wm.vo 

«ho lii l)«n • mcaiber esf a SoVCtownitW* M * 
IfaajtSpal Dosrf^wliicb neomineiidfA tie piowwttOR 
ttf a tertiia I>ersou lor an *!lfg«A oUtroctJOT raasM 
V>ylam laa-pnWie thowngWar*. not, bj Kaacn 
<mly of till fact, "r«r»QTULlIy inl(T«h5i”jB the case 
aftcra-arti uitiated agsiost each person ao as t® be 
d<4«rrtdonder» 556 of the Code of Oiminai Pro- 
cednre from trrbigil T*« <}"««» ’ ITaaisfejr, 
I B 8 Q S D S53, referred to X«»bob e 
jjoai* (1905) r E. 27 AH. SS 

8 . B 5 a~ 3 f»aeis^ «/ 

tsie«»f«J •*— JfajrtJraf* «ia»«sj lioK?/a wWwts 

isaraee vlieh *e *» l/»is|r — Oaa dar «henlhe 

CtotU srere cloecd for the Chnstmas holiday* l«o 
I«rwn» came to a Jlsgirtiate'* pnrate boose.anl 
there nade an oral eompljinl to bim When the 
Ccnrti reopened the ta»e peraoni fi\cd a wnttca com* 
pWnt in the Uamitrate’s Court, srhith teroWed «n 
certain potion* hntg P'd upon tlirir trial befora the 
tame Magistrate for an offence coder < 818 of the 
Tenal Cad# I>anag the eocne of the trjA lb# 
' Sligirtrate eoMilcred it bn dnlj to reewl b«a 
o*m endence u to the dKCinftaacee attending the 
nehisg of the oral ccnipUint at his hnnte, anil he 
irii dnlj crou-exatuned end re^eitnnnnh BtU, 
that the Magiitrete ooeld not he eosoJeral to be 
"pmocellT laterNted’' in the case vithin the 
neaniog of i S59 of the Code of Cnwmal Proeednre 
Ja II* oiait«r e/f<l<(i«a of Geaetti, I £ £ 15 
Ml fog, and 11* Qeeea v L R 8 

Q 3 D SSS. folloired JPori Freloee 3l>lni r 
jUJm} 3i>t ilrahl i.s 3JCalt$S0. Ont% 
Ciaadnf OiatX r Q>«a Feiprer*, I L S SO 
CtU SS7, Q<ef* Cmprtirt Maiilaia, I L B 19 
irod 2d3,*iia $«ry<nil t Pali, L S 3Q B D 
5o8>Tefer^tn Cvmon* >a«HC(1905j 

X £. S. 27 All. 33 


CITBTOK. 

See Dotc Law 


3>ASZA0FS 


D 


See AccoTat* 

5re Bison T»5ixcT Act, » 68 

© C. W N. 122 

See CoSTBaet Act 
Set CoTTBicr, nisacE or 

flC. W.K.MT 
S«i Catjotit Pboctottbb Cobb 
S e. nrsM . . BC.'W.Tr.Sdl 

£«*lr»rt»icnQxXt>.S. 32 0(00 602 


SAUfAGES-eoBfisref 
See XiSBiOSli l: 


Tr>ixT 

0 C. W. IT. 00 


Sr* Knti’ora 


. , 0 C. VT. N. 613 

I I.. E, 32 Calc eS7 


— smt foT. 

See CcTrsACi . X X<. B. S3 Calc. 98 
See C»nn»ii Taocisnts Cobt, s 145. 

0 C. W. N, 863 

See Strir Foa Cost* 

I.li.E.33 Calc. 429 


_ . ^freemeal—Reeiratiii of Cr/tde~-Coii' 

tnel Ael flX qf iS72J, ee 2S aei 27~Coats- 
ataue eaaee sf aeieeB—Trane/te qf tueneeu ta a 
ttaifad Ceiefae^-'Rffeet —Held, that whether or 
not a High Court in India eonU award damage* m 
respect of n continning cause of action, np to the 
date of ita decTte, tnhseqnent ■nccessiTe acemal* 
of an obhgntuB to cootnbnt* to a fand ooold not 
betmlvd a* failcag within tbst dHcnptiOD, and 
eoald not he awardra io a nit where they had ae 
CTDod doe enhseqnmtly to it* imtitstion Fsts£B 
ASH toMeaJcr t. Tut Bojtbit let XUsTrac- 
irana CouTuci 0^) T.Xi B. SBEosulOT 
Sill dsmiyrr, nsiafeisali/ifji e^, 
la tie Cieil Ceert^SlanSer—TTerie »poi»a asl 
de/oMotoey to lie f treat intging lie setieii<— 
A aoit for damage* for an alleged tlaoder wtll not he 
ID tiieCml Cenrt at theiorteoee ef asTpereoa, nhea 
the wenit cotnplaiBO'I of ara nnUier dRamatory of 
him nor bare they cansed bun any injnrr. Per 
UintsoTOX, y— A witae** u not tnUtlcd toelum 
pnnlege for a sUn^nnaf ita'etaeat wantonly made, 
wbieh uaeiCheraa aniwrrtoasy^n*etios»}lr««k! 
tobiBi IQ enaisabon or rrois nimnstioi), nor bu 
any oonetttion at all with the case nnder tnah 
enwan Snen c S»aua5 Sreoa (1905) 

Xlfc 11.82 Calc. 1069 

— Demasfe- e%it_for— Breath ^eoalract 

—Xieeeee to reeri ia /orrel— Coa*(e»etioa of 
roidrocf— Ferial ojretaieel, roslemysroaeoae— 
Fn<f**c*Aetr7iif i8TSJ,ei 9t aed 92, frooxeo 
(2)—t>M of two defeadaate la eocudcraliaa of 
adraoeeemade to him by the plaintiff for the pnrpose 
of payiag the cost of ohtauing the lease of a forest 
ui the name of hi* non, the other defendant, made an 
Bgceenieiit with tha plaintiff that " when my Ion 
retnni* 2 will make him to arrange for yon la tame 
wsyorctlwT (or hy any mean*) to go on wcrlnng 
the forest wilhia the year* for which wTitten permit 
has been ohtained." The son was not a parti to the 
agreement ilrld. In amt for damages forhre^ 
of oontract in not ginog the wortiag of the forest to" 
the plalsliSe, Uiat-on it* tneeosstraetibathe agree, 
ment eontempiated the making of a contract for 
working the forest only on the retom of the son and 
MtaUteRnatohethenarTanged, andthe pUistiff 
was entitled only to recorery of the adrances with 
ioterest Aa alleged eoatemponaeoss rerb^ ar. 
nngemeat as to the ratea the plaintiff was to psy ftr 
working tha forest wae leldnot to be proved j and 
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DAMAGES — concluded. 

quare, whether, 5£ proved, evidence of it would have 
been admissible witli reference to s. 91 of the Evi- 
dence Act. MATTsa Shwe Oh v. Hahho Ttrs 
GrAAr(1903) . . . 1. L. B, 32 Calc. S6 

s.e. 8 C. W. B 147 
D. B. 31 1. A. 188 

DAYABHAGA. 

See HrNDtr Law. 

DEBOTTER PROPERTY. 

See CoHXBACi; Act. 

Sec LiitiTATiOK Act, s. 28. 

9 0. W.B. 421 
See Paeties . I. L. R. 32 Calc. 582 


DECLARATORY DECREE. 

aait for. 

See Hi&’dh Law. 

I. L. R. 32 Calc. 62, 463 
See JxrniSDiCTiOH. 

1. L. E. 32 Calc. 734 

DECLARATORY SDIT, 

See Hikeu Law . . 9 C. W, IST. 26 

DECREE. 

See Ahmikisxeatxoh. 

See Agea_ Tes-akci- Act. 

See CoHPEOinsE 1. L. R. 32 Calc. 661 
See Lihitatioa' L L. R. 32 Calc. 175 
See TEAysFEE or Peopebtx Act, s. 86. 

9 C. W. isr. 677 

■, for rent. 

SeeDEcnzz . I. L. R. 32 Calc. 080 

for sale. 

Civil, Peocedhee Code. 

I. L. E. 29 Bom. 13, 300 
I. L. R. 27 All. 88 153, 325, 
374, 380, 485, 576 

See Eaecctiok. 

I. L. E. 29 Bom. 79, 615 
I. L. R. 32 Calc. S66 

~ ~ — An!e«d»!e)(< of decree — Limitation 

Act (Xr of 1S77J. s. 5, and Set. II, Art. 153 
—Appeal —Limitation — Sufficient cause for non' 
presentation of appeal within time. — Where the 
original decree was signed on the 6tU July 1903, 
end the plaintiffs applied, on the 22nd instant, 
to have the same amended in respect of the name 
of a party, whioli had been incorrectly rccorM, 
and of the amount of the claim allowed, ■nhich 
had been entered as EGOS instead of 111,600, and 
the amendment was made on the 22 ik 1 Angus . 

Jre?d,that the period of Umitatiou should bo recKoncd 


DECREE — concluded. 

from the 22nd August ns the date when the correct 
decree was prepared, |and that an appeal filed on 
tho 2nd September uas within time. Meld further, 
that under s. 5 of tlie Limitation Act tliere wwa 
sufficient cause for not presenting the appeal within 
thirty days from the date of tho first decree. 
Asiae Chakdea KirifD'D' r. Asad Axi KsAy 
(1905) . , . . I. L. R. 82 Calc. 908 

DEDICATION. 

See EsDowsiEyT. 

See Moetgaqe. 


DEFAMATION. 

See Pekai, Code . 9 C. 'W, N. 811 

yoluntary statement hy witness — 

Privileye of witness— Malice — False evidence — 
Penal Code ( Act XLV of 18B0J, s. BOO—Feidence 
Act (I of J873J, s. 183 . — witness, who helng 
actuated by malicious motives makes a voluntary and 
irrelevant statement not elicited hj' any questiou put 
to him while under examination to injure the reputa- 
tion of another, commits an offence piuiLshable under 
s. 500 of tho Penal Code. Moher Sheikh \. Queen 
Empress, I. L. jfJ. 31 Calc. 393, followed, ’n'oolfim 
Pihi V. Jesarat Sheikh, I. L. E. 37 Calc. 363, 
discussed. Haidae Axi v. Abeh Mia (1905). 

L L, R. 82 Calo. 756 
s.c. 8 C. W. N. 971 

Voluntary statement ly witness — PrL 

vileye of witness — Malice — False evidence — 

Penal Code {Act XLV of 1860J, s. 600— Evidence 
Act (I of 1873), s.m— Penal Code {Act XLV 
of 1860), s. 499, Ex. {9), ill. {a) — Statement made 
to protect one's in terests — Statement as to inference 
— Pondjides — Special damaye — Civil 'action, pros- 
per remedy ly. — Z, a creditor of J, of the firm 
of J. S. & Co,, found Ills claims against J 
resisted, until ho sued and got decrees against him. 
K camo to know that V, a member of J’s firm, 
had presented his petition of insolvency. X also 
knew that V at tho time of filing his petition 
had claims against J's firm. K thereupon circulated 
amongst persons, who had dealiti^ with tho finn 
of J. S. & Co., a letter warning them not to make 
payments to the firm and containing the following 
statements: (1) That a member of the firm V 
had filed his petition under tho Insolvency Acts, "the 
object being to collect the outstandings and defeat 
tho creditors.” (2) Tluat tho other members were 
not entitled to collect the outstandings and uerc 
not in a position to give an effectual disehargo 
to persons making payments. (3) That AT was 
taking steps to have all the other membem 
declared insoLeat. It is found that the firm of J., 

S. & Co. uas without capital, and that snhseqnently 
to writing tho letter X did 61e a petition of insol- 
vency nmiinst the other members of the f)rm,4bough 
nnsncce-sfullv. Meld, on tho above cireumstanccs 
and taking the letter as a whole, that there was no 
defamation, the case falling nnder ill. (a). Esc. 0 to 
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t.i90tt tk* PpiisJ Coap That tie »t»tei»«nt tiat 
■Oie 5ti:«t cl P* tli«2 tie sttitlJo «! iMoUeaej 
m t> atle»t ctcditoM er»» jneKlj » «tat«w*6t tl 
tbe WBSoc. wiJci Snascefl K M> »>i» Wfltrt U 
iicl ta the Ttci^i ent» cf the letten end the {nwttion 
cf tltf Sofereire ebue »** Bst t# Uk« tea 

tetter ost cl Uweic^tba It vu «h«r*<d that* 
lielof thuUnd teiig MiltgaMtoaa art en en a 
«•» Jcr dsiMge {cetned, a* illfged. tj 

ttatcn of lajorjJaiicUdoneonipkuuutfbtuUef* 
tj epeciSe elleeatooe laaie with »eep*ct to that 
hailseaO ca& mof* he dm]> with to lb* 

CnU than m the CrinmatCoart Cast» KcBicx 
t JoSM HiB«s Simci (1^05) 

0 C W JT 1»5 

SinJa tniaii>~Cciiiplaiitl If l^ier 

jptrton tfsjfieeerf **— '•Teriirfirfiea— 

Co* /^et r tflSiSJ, M JM —Where 
the a}l<^ cSeaca wm dcfataetiog lapabo; oncht*- 
ti^ td a Hudn Vfiiow i Stti (hai her htothef, 
«ith ahnm ihe iru Tni&up ah the bste, wa* a 
-* pertoo aggnered " b/ neb impatstian vttbin (b« 
fens* of a W3of the Cruniojal fncedate Code,*nd 
ih wai roiDpeteshththeCoiirhletahs eegsiunM ol 
tbeoSneeopaabuoeisplaut. TtuKTa Oai Sab 
e Afioui CsasBii lliisi tlSOS) 

L L. B. 92 Calc -138 


Dxs<n:i&nsx& 

•S’;* tmtict 


TJX&'SRAXNV. 

Su LntTatn? brr, £rv 11 Anr ss 
0 C W IT 376 

DISSEESS. 

Sea Lixnailos I. Ij. B. S3 Cste 468 

DISTEICT jroOE 

Btt Bccax I)sar<ae> icr | 

S.#Tsis«i» XI*B. 53 Calc 87fi I 


-DIBTKtOT KAQlBtBA.'rB. i 

St# Csnotit rsoratTt* Cobe, « asp j 
I- L E. sa Calc. 1080 
StalUeiitsare, JrsiiBjciios or I 

!■ li. B. sa Calc 2080 j 

DIVISIQIT COURT. 

Sn Anux. 


BtVOBCE 

Sei StiBOMBTias Ifassiio* 
DOBAS 

Btt riisAht 


©ocraiEira 

Stt ETJBSacs, 

£*t SiECirus FnrobvaKcz. 

C^Mitriulm of Jccmm/il-^Sainttif 

Stotont -det cf ISTt, a$ anieaiftil 

b*Ae<Xrr«/ lS7fJ,t lenlUa 

^reel"— i««d /ram anettint»t~Zi‘iaty-^ 

Ctctl Co»rf»-^eri»i/tefio»— Snaeifib SaUif del 
fie/ J977} * iS-Satl fa^iedaratisn—Canti 
ijatoliat (tilt/— dmaulMtt tf flatol—Kild, 
that, generally apcakmg, tie tame giren by the 
partK* tc a deesamt it not ceoelanre u to iti 
natimt bnt the dea goatioa gben be the paitiea 
Unnwleae to it cannot be loct *:gbt of, where tb* 
daeaoenti* amblfootu aa.1 la tiiaeepMble of more 
than oca eonttrhcUiiB u to iti natore aed acope 
Kauvoai * Ts* SrcsAWir or Stitb to» 
Ikou (1805) > . X.UB.29Bom 10 


I ■ , ■ , Coialrwctioa ef ttiHa^Safloaoajto 

KorJt '> jr*l^ tb*t the role that, if there be a 
Kpogaasey, tb* Scat u a deed and the liet la a will 
‘pterarl, hu no apelieatien «bea the mppOMal 
inoOBiiatCBOAbt* 5c>nDa te one and theunepctiri* 
tiM. AbTMUTS Osaxux- o» liojiur r Hen 
hcreyi(1805) . • 2 Z> S. S9 Soa 878 


. Ceutneliea </ tfwim«k<»lfer(pgjt( 

~Jeler/tl--^e**ert>ii»^ZfaiiJiif ef mrl^ta 
ta tNMeacaio* icaxeaet/a* r*»Oca</ fro/te—'nie 
deieodant* were ia TCieeteiaa of two abope oaler a 
vorlgege from tbcplaiatiffa ThepUiiieilfeaoaght 
to Rcorer poeacaa’OD aUegtog that tha Stortgage debt 
lisi been aotuhed By the reota and preit* ct the 
ehepe Tit* defendaote pleaded, tnfer alui, that 
they were sot Uab-Ie under the tertoa of the roort* 
gagetomderaa aocoaatof the eeatrealizcd. 7b* 
matenil juiiioaof the nioitgegewaiinthe'foUaw 
ugtensa — *'\Se hare borrowed nisehaDdred and 
Bltj^oe (OSl) rapeee In eaab of Che ^coa Shall 
coin «a accoant tbrred* and pavt the tame to Panno 
and Chnonn of Sausor lotemt *haD be paSdoc 
Ud* Bioney at Eh per emi Sapee* 8 3.6 riiall 
be paid for every mcnitb m the tarn remamiog after 
dedoctin, tbo pmisurd time b^g Sre jatn 
SioaMnapey Che moaer withui dve yean, we thaU 
, get the ihope W a «ha\l pay the espentea reUUax 
to the two abopa Should they be paid by the ciort* 
I gagee^ tre (ball pay them the aame iogetber with 
' lotemt without any objection flrW, <ma conatroc 
I tteaoIUiemcrteageby SrAjrtsr, C y, and Eiiis, 
j d Ai*iu2r/»rfn»e»<i*nfe,that,<beTebeingnoet)n 
I tract to the eoatrary, ibe mortgagee*, il they got 

I 'P’eeeeawB, wbitb they did, were brood to aeconnt 
tot fta realaandprofta teceired by them, whilst ta 
eoA pesseatvon There was no agreeineDt that lie 
»®>rt^ee»*bon!d tale the Kata and profiti witbant 
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DOCDMEHT— co«ffB?te;;. 

accounting in addition to the stipulated interest. 

ilADABI V. BAjmEO PKASAD (1005). 

I. li. R. 27 All. 361 

* Construction of dociwient. — Deed of 

trust executed hy King of Oudh providing pensions 
to memlers of family and support to religious 
endowment out of interest on (Government ,Doan 
subscription — “ JBeirs ” — " Descendants ” — Suit 
for pension on death of jjejistoner — Succession to 
pension. — By a deed of trust dated 28rd JiTovenibor 
ISSJ, tile icing of Ondb appropriated the interest of 
a sum of 12 Inlclis of rupees lent to tlie East India 
Company to tbe payment iu perpetuity of pensions 
to certain persons named in the deed and to making 
provision for the support of a religious endowntent. 
By Art. 1 (which stated that "the interest has 
been bestowed as a gift on the person named heroin”) 
trustees were named and appointed, and after them 
" their descendants,” to manage the ondoumient, and 
a person was named, and his "descendants ” after 
him, ns the valiil of the pensioners through whom the 
pensions wero to he paid. Art. 2 commended the 
pensioners and their "desoondauts ” to tbe kindness 
andsupport of tho Government. Art. 3 provided 
for the gift over of the pensions in the case of any of 
tho pensioners, or after them any of their " heirs, ” 
dying without "heir.” Art. 4 referred to tho 
trustees of tho endowment and their “ descendants ” 
and in case no “ descendant ” remained, provided for 
tho appointment of one of tho pensioners " in place 
of the person dying without heir.” Meld, by the 
Judicial Committee (reversing the decision of tho 
Court of the Judicial Commissioners of Oudh) that 
on tho tnie construction of the deed tho succession to 
a pension on tho death of one of tho pensioners was 
not limited to an heir, who was also a descendant, hut 
the heir by STahomedan law of tho deceased pen- 
gioner (in this case the sister) was entitled to snccecd. 
Mateah Sultan Mariam Degam v. Mawab Sahib 
Mirea, L. B. 16 I. A. 175 : 1. L. R. 17 Calc. 234, 
distingnished. This construction did not introduce 
any inconsistency between Art. 2 and Arts. 1 
and S of the deed, because the class of persons men- _ 
tioned in Art. 2 could not ho assumed to ho' 
precisely co-extensivo with tho class who could, under 
the latter articles, enjoy the pensions. Even if the 
words "heir” and " descendant ” were used as con- 
vertible terms in portions of tho deed relating to the 
devolution of tho rights of the managers of the 
endowment and of tho vakil of tho pensioners, that 
would not affect the right of succession to the pen- 
sions, tho descent of the trusteeships and tho descent 
of tho beneficial interest iu tho pensions being distinct 
things, and there being nothing to show they were 
intended to ho governed by the same rules. NtrB 
Jahan Beoam V. Pasheuk MinzA (1905). 

I. L. B. 27 All. 383 

Construction of document — Grant of 

namindari bg Government to member of a joint 
Bindu .family and another — Joint tenants — 
2 ’eno»ifs-!B-cO)»>non.— In 1886 Government granted, 
as a reward for services rendered during tho 
Mntiny, certain zamindari property to Jiwan 
Bam, Chatterpat, and Hem Bam, members of a 


BO CUMBN’T? — concluded. 

joint Hindu family, and to one Pnse, a stranger to 
the family. Pnse shortly afterwards got his share 
separated. Nem Ram died leaving a widow, 
Musammat Phnlla, and after his death Jiwan Bam, 
Chattarpat, and Phnlla joined in selling a portion of 
the property, the subject of the grant of 1866, to one 
ETur Ahmad. Meld, on a suit by certain members of 
tho joint Hindu family, rvho were not parties to tho 
sale, to recover from tho representatives of tho 
vendees tho share in the property sold, which had hcen 
of Nem Ram in his life-time, that the grant of 1866 
conveyed the property to tho grantees ns joint tenants, 
and not ns tenants-ia-common, and therefore the 
transfer impugned was valid. ’GoBllfl) Peasad o. 
INATAT KnAN (1905) ' . I. Ii. B. 27 AU. 310 

Lease — Admissibility of evidence — Dis- 
missal of suit on account of inadmissibility of docu- 
ment relied on by plaintiff. — Tlie plaintiS sued to 
eject the defendants from a certain shop, basing his 
case upon a document put forward as a “ kiraya- 
nnmah” or lease. This document was ruled inad- 
missible for want of registration and plnintiffi’s suit 
thereupon dismissed. Meld, that even if tho docu- 
ment were inndmisslhle in evidence, its rejection did 
not involve the dismissal of tho plaintiff’s suit. The 
document in question was in the following terms ! — 
“I take tho shop on a rent of H50 per annum 
without any limit of time for ever ... I shall 
pay tho rent month hy month ratcahly to Alahant 
Pnrnn Das ... On non-payment of rent a 
right to eject the tenants shall at once accrue to the 
owner of the shop.” Meld, that this was not a lease, 
nor even a counterpart of a lease, hut a mere state- 
ment of the intention of the ivriter, which might he 
given iu evidence for what it was worth. Beki v. 
PCEAN Das (1905) . . I. L, B. 27 All. 190 

DOMICILE. 

See Pbitam Internatiomii Law. 

Vomicile of origin — Abandonment — 

Acquiring fresh domicile — >Onus of proof- — hn- 
moveable property, rights oter. — ^Bie person, who 
attacks a settlement on tho ground of nationality, 
must show conclusively tliat the nationality of tlio 
settlor was foreign, and, if ho sneoeecls in doing so, 
tho onus is then shifted upon the person supporting 
the settlement to show that the settlor had acquired 
a fresh domicile in British India, and that his estate 
ought to bo administered according to Indian law. 
All rights over immoveable property are governed hy 
the law of the country, where the property is situate, 
this principle being universally recognised. De 
Dicols V. Curlier, A. 0.21 ; In re De Nicols, 2 Ch. 
410, dissented from. A. L. BoxsAun v. Ejhxe 
C nAEBion Aim othees (1S05). 

I. L. B. 32 Calc. 631 


E 

EASEMENT. 

See Laxmoed AUD TEITASr. 

9 C. "Vir. N. 856 
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CMEST or CASES 


7:t*tm»n<~.LxjU anrt Bir~Oltlnf- 

i'SB-ZVoo^iBB—Tolofarlio.dhUtUIntlttt^ 
JV»iw»M_Tae<jaBita«a M KtwiiftHa oUlraetwo 
ol »acifBt ligbtj and onrrttnctol flow ofur.itu 
lot Mfiogi tfest fto light !i IcM tb»a hetof* u>J 
Me plsmt a eajBj-j Uh Sow at air Tt* t«i U 
■whether the obstrurtion torapliloftl of is « souasea. 
AarajTOctiODWMpnateJ, where .S «u fonadtUt 
• t^l tniit bj the defcaOeEt oa hie own Ual 
I^bU. hermg vi >(> pn>,»raUy ta pliiot Jf.‘ 
g»M*rn. MUM each lahrtaBtiil jwmtoPB of },g),t 
sad lBn.e.)a the fow of »!r to e^h u oiteBtu 
wotU prereot the pUiatiffe frojo crryuig on Ihwe- 
In ll»ifjBte-bojtfl«. m.be»e6ei»UjM before . 
T „ *»d Celotitl Stiff A C }7» ' 

foamed, Axsissw e lUtort Eof Cntiejau* 

• ecw.NMa 


■ EJECTMENT, SUIT EOE, 

Jee tismcBi* ssp TgTtrr 

. »R,W.».14US79. iei> 

1. Xk B. 32 Calcs. 41, 6i 
JeetJUj* . I.li.-B.33CaJ<s.e48 


EABEMENTa ACT (7 OP 1882). 

teeftwri—^.jwriaa ovate— E>«i( 

««.»« «<er e,Jj6,( .1“ 

of ^e water sad the eawroieat of it cabieet^ 

XTsW 

1-1. 

r:: ' xr- "• is. «!». <*) „r 

2«r£--r^|£r..-„"S 

&5?,aotfoliowcl ri. >r. SSSatj, 

J9 i«, fsp, ^ » 

r t -irS : 

»u»izr c (1^) KsrsEf* ] 

I'I-B.2aK»d.485 ; 


ENCROACHMENT. 

Stt 3 CBHDttttOV or JliOIfnilTE 

J.E. 11,33 Gale. 287 

endowment. 

.r.I!OT«L,» . OOW.K.MB 

r- L. B. 27 AIL 681 
f i-i.a.S2i:«o.i8» 

&#• iltsoMBsjf Uir ©C.W.N. 625 
Sf, Slotrcsa* . . © C, W. N^ 614 

*'»«►• j«iwt/ to iiioi"y^ to St'S 
icr... E., S""**.' “".'rd w. IK'S! 

taeot sU tUt li 

!-«« ore rWrIj telLSHn 
’^re. the trwt U s« SonU 
tnorirmwa aceiort lh» '>««o»e ,t 

=u?-,=S'?w 2-HI”£^ 

g77S,r„'tS,';E-2,OT 

orehontobtetmata. »* 

“•totmerrTOt tathemkn,!”"?^ fositot* 

The Court mil only 
Uney eipre-ed i 

l« fsiW to lod wte tio hT ^ » tran 

*hrtth»tofoR«euilem^t diertted 

S~P«ti« to /" IS J?" So ««UJ b 

f«««tthb,tho t«,St 
to ao 


dK?inS~W£?c.,”:£s 

^ 1 .1.1! £ "5“ SX'“ ,*.”' "‘‘• 

«aL 2u£;s 
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HmjOWMENT— concluded. 

necessary for the service of tlie thacoors and 
shall after 13 years divide the remainder among my 
three sons in equal shares JScld, that this clanse 
applied only to those articles, which were suitable for 
the worship of the thacoors and that it did not refer 
to moneys and other articles in the hands of the exe- 
cutors, The Court also gave a direction tliat, after 
due administration, the executors should deal with the 
balance in their hands os in the case of intestacy and 
divide the same among the sons of the testator as his 
heirs. PsArraiiA. Chukder Muixiok u. .Iooekdba 
Nath SBKEsuin: (1905) . . 9 C. "W. H". 528 


EQUCTABIiE ESTATES. 

Lease — Assiffntnent of lease — Aforf* 

ffaffe 'of lease — Liahilify of the mortgagee to the 
landlord — jPossession of the mortgagee. — Held, 
that in India there is no distinction between legal 
and equitable estates, although in ordinary parlance 
the distinction is often referred to. Hence, when a 
lessee mortgages his interest in the land, the mort- 
gagee becomes liable for the rent to the lessor only, 
if he (the mortgages) enters into possession of the 
land or does any act equivalent to entry into 
possession. VixHAi Naeaxan v. SnEiRAsr Sataht 
(1905) .... L L. S. 29 Bom. 391 


ENHAlSrCEMEET OF BEITT. 

See Bekgae Tehahcx Aot, s. 

9 C. W. K. 684 


s. 29. 


See Bekqat Tehakox Act'9 O. W. H. 265 
See Foexeitttee . 9 C. W. N. 355 
See LAiajEonn and Tehaxt. 

9 C. W. IT. 928 
See Wmi . . . . 9 C. Tir. IT. 309 

Sheri lands — Contractual relation — 

Usage of the localitg — Enhancement to he just 
and reasonable — Land Revenue Code (Bomhag Act 
V of 1870), s. 83 — Inamdar — Crdntee of Rogat 
share of revenue or of soil, — Held, that in a suit 
by on Inamdar to enhance rent of Sliras land, it 
mnst he determined whether what was paid was rent 
and whether the Inamdar has a right to cnhanco as 
against one, who holds on the same terms as the de- 
fendant does ; the test is whether there has been any 
and what enhancement according to the usage of tho 
locality in respect of land of tho same description 
held on the same tenure, Eaota v. Baxkbishsa 
Gahgahhas (1905) . I. L. K. 29 Bom. 415 

■ Landlord and tenant — Enhancement 

of rent, suit for — Basiu land mithin Municipalitg 
— Bengal Tcnanag Act CVIII of 1885) not 
applicable — Haintainabilitg of suit — Notice . — 
IVhero tho subject-matter of a tenancy is bastu 
land situated in a Municipality (to which tho provi- 
sions of the Bengal Tenancy Act are not applicable), 
a suit for enhancement of rent brought by a land- 
lord without previously serving the tenant with 
notice either to quit or to pay rent at tho enhanced 
rate, must faU. Ranee Lalunmonee v. Raja 
Ajodhya Ram, 23 W. R. 61 ; and Trilochun Bass 
V. Cagan Ohunder Bey, S4 W. R. 413, referred to. 
KBiBmrA Kaht Saha v. Kbishna Chaicdea Box 
(1905) 9 O. PST. IT. 803 

EQUITY. 

See Ahmesisteatiok. 

EQUITY OF REDEMFTIOIT. 

See Moetgage . .9 0. W. IT. 20 

SeeSiHE . . . 9 C. W. IT. 225- 


ESTOPPEL, 

See CiTO PEOOEDtmE Cobb, b. 287. 

I. L. E. 27 All. 684 

See Lanbeoed and Tenant. 

I. L. E. 29 Bom. 580 
See Noeih-Westeen Pbotinoes Ebn® 
Aot, 3. 93 . L L, E. 27 All. 609 

See Parties . I, L. E. 27 All. 23 
See Praotioe . I. L. E. 29 Bom. 133 
See Pre-emption L L. E. 27 All. 644 


Estoppel by judgment — Res judicata 

— Civil Proceiure Code (Act HIT’ of 1852), 
g, JS — Purchaser, previous suit — Befence in pre- 
vious suit — Vendor, possession of — Pleader, noit- 
disclosure of facts by — Evidence Act Cl of 1872), 
g, ll5~Eraud — Silence, tvhen fraudulent . — A pur- 
chaser of land cannot ho estopped by a judgment 
in a suit against his vendors commenced after tho 
purchase, although the former Lad, as pleader 
for the vendors, actively defended tho suit. Mercan- 
tile Investment and General Trust Company v. 
River Plate Trust, Loan, and Agency Company, 
1 Ch. 578 ; Mohunt Bas v. Nilhomal Bewan, 
4 C. (V. N. 283, followed. If, however, tho pur- 
chaser had allowed the vendors to remain in pos- 
session intending to mislead tho plaintiff, who, 
having been so misled, had sued them, tho decree in 
suit would hind him on tho ground of fraud. Silence 
amounts to fraud for which a Court will graut relief 
only, when it is tho non-disclosnro of those facts and 
circumstances, which one party is legally hound to 
communicate to tho other. Pox v. Machreth, 2 
R, R. S3, followed. M’Hencie v. British Linen Com- 
pany, 6 App. Cas. 82, distingnished. The silence 
must also be a true cause of tho change of position of 
the other party. Richard v. Sears, 6 A- and E. 469: 
45 R. R. 538, referred to. A person conducting as 
pleader the defence on behalf of a defendant is under 
no legal obligation to discloso to tho plaintiff tho 
fact that tho defendant had, prior to the salt, trans- 
ferred tho Babjeot-matter of the suit to him. Mohunt 
^^.mikomalBe,can.4C.TF.N. 283, referred 
to S, 116 of the Evidence Act (I of 1872) docs not 
apply to a case, in which a belief, otherwise caused, 
hS been only allowed to continno by reason of any 
omission on tbe part of the person against whom tho 
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ESTOPPEl>-cone?«J«^ 


wtftjpel u 
JUiixBns 


foQgbt ta b9 niMA Sot Cbibsm 
r 85«8iia CaiTTCTKE (1905) 

1. 1*. R. 83 Calc aw 


EtJBOPEAIT BEITIBS SUBJECT. 

Sit Camssii pBocsBca* Con* ts 44 
tlie^ . I X.Il.a7An 887 


nhftit—CUia ^ 
ilalvi at a Xmeptait SrJttX 
({at* <0 it inid 2y d )i>ry~3JttlrKt 3Iaffi*lral» 
— Jvrxitftx”* '-Dot G DiVfcovdKstfn fnU 
Iwtira t Diitnct 2f>guint« t>s a rha/g* of tiofiog 
Qixder 1 147 cf th« Indian Ptoal Cod<, cUiiMd 
that h» vu a Eoropnn Bntub tnb^Kt, bot did 
not Ml: tc ha tncd by • yiTj The Uagatrate 
aftcT Iiv^turf fcxud tliat O f vu not n Eorapeui 
Entiah fhhjget. tned and conTicUd bim nadiir 
* 147. bat Bpoa hua • uetoaoe, vbicb a* Da 

tnct Ua^ttTala he eonld legaUj hate pieud upon 
a Eoiopesa Bntiib rch^Ki. 6- P eppeilediotha 
Sbesion* Jndg^ The 6«f<i<>B( indgt, oa tin qae** 
tuin hnsg again taaod, faosd that O P va* a 
Esropeaa Bntah nhjett, and them pop wt mU* hie 
oon'nctuni andtenteBce aaddtreicted that he tboeld 
betcbtcdhytbe Datiiot UagutnU. £<(<7. that 
tlui Froeedare ire* (TrooroM, uaiaiach a* lb* 
appeUnt bed heret cUuned to be tried b; a jnej. 
«ad the hlasutrate, aho had tned end eonTieted hto^ 
wi$ ceBpeteet to tn hta a* « £ seopeaa Dntah «sh> 
jeet CM bod pened • eesteiM*, irbjod wit not tn 
eueH cl h:* pover* U a Uagutrate byiog a 
EsMpeaB Bntufh nh]«<t Tho S^snt JuJce oa 
dndiBg that the appeUant «a« a Enrosnn Witnh 
fahjtet ihoVSd haea gone os aed heard hit appeal 
os the oente. Xmgitti of ;ed«i v BtutU, 
I h E It All Ml, dittianuticd Euilaod a 
OzmQB f owm {1905} . I. 1 a D S7 All 897 


EVIDENCE. 

■See CBOTTOBiBt CaaxttY Lisir 

I Ik R 53 Cate 1107 
dee Csm FsociDcrsB Coca a 169 

0 C W N 418, 420 
See Cim F&ocsptu Coax et 8S9 S9Q 
©OWN. 784 
See Cbjxiku Basaes o> Tspst 

Z.Za B. ta Celts, 1080 
See Csncaai Pboczbtth Cosz e 215 
9 C. W K 839 
SeeiUBOMBisLiiv ©C. W N S53 
See Ezaii COBZ. s S3Z 

a O W N 438 
See 8ius E Ik K S2 Calc 809 M4 


Jowneafa— Jee mltr jl«e eefei, 

Docsniente »bicb a-rold he admuiible aesu 
petwse through «-iom one cUIuii cannot be oMech 
to by bun OB tho ground that they aea ret >•( 
n“or..i^ BSIJUW r EajortKSi h«*; 
Bisoa(l905) . . . • eC.W.ST'J 

UII.S.SI Calc S'. 


BVIDENCB— eoaefaded 

PrA gne, i>reo/ o/— Feideeee tf ir»< 

•eewe vio ioT* heard nomee o/sHre>^ore recite 
—Ecedeeee ^ rtloUft—Oroaiiii for dierrediliaj ' 
oeWeaet— iloSe of dealrtr «c<7d to<i**tf~~W,t 
new, ered»l»I»ty o/.K-E*u!fnce of eomretent mt- 
ntaaraMfo their haring heard the name* of tho 
aoeeatofamitzdhy raembera of the ptarotiiPe fanuly 
oa ceremonial ether OCeasMaie »a» held to bis 
admUtlbls eyaSenea In anwrt of th* peherMoa 
•tSeh the plaintiff h»Kd ha cUim. Saea erWence 
la not open de enticiein merely ea the grensd that 
the witseeaca era.ieUtirM Tbe leUtlonehlp of a 
cUe< of iritaraeee ehonJd he coot Aeied only vith the 
ordinary eantion «{lh wbieh te<llm<ny le eifted 
where nmpalbyinth one tide {< to be taken for 
gTtoteJ;«ndt&oa}d Dothe treated a* maVlsg them 
mtemted ee ymreliable witneaees Tbe fact that 
one of eoeb peraon* he* dra hcing « relatire 
waa Moutiof the plaintiff m the ease, and 
that tha olbts acitseiira wera ConSMted with lUi 
perma by blood or aerrlee, u cot neenuariJy tniBelnii 
•gToniiii ur diaerodiCicg thetr endenee Tba ieje«> 
tm of rrrUui. tptcifis atatecnenta of a ‘witnce* It not 
ncceoarity a groosd for djihellerlsg tbe whole of 
hit andeoce > cor it tba fact that a Jndn hu not 
acted oa eertaso portios* of hi* eaidmce, which may 
be dne to oaotioB on tho pari et tbe Judge or 
iaaceiimy on tbe part of the witsoaa. Dnt 
Fmsifi CsowTsir n Riczu Chowsssiya 
amS) . . 1 . la B. 82 Calc 84 

s 4. © C W W 164 
r ZaR.81XA,160 


. ... r^eenter, pro^^ ti<?« f-^ProMt^ 
Jimt»ulr»tton,fraf>t Jert»di«t«e» tf Covrt 
(»«tod',fr^Snaettnoa4ei(^fJ:SeB),ii 3,t7^ 
lh7.3Sl>-^Sahff atrtait ifml-^httwtlroa^g, 
0/— Jfe<>e»— J>i»f7aia»er-*JBe»Mi 2V» 
oarg Att (VIIP tf lSV},t Jdy.— Doder aa. 178, 
)h7*od2W of the Indian Boeoeteuu Act, vhtta 
pr^teofa wallha/heea graaled, erecalor,r& 
ordertobrapaaoitaainch, ii bwd to pme hU 
title, tods wb ch IS CMof ditpntahe mn*t£le,sot 
merely a »py of tbe graatof adminittratwa, bat 
al*o tbe copy of tho will attached bo It, the two 
together famug tbe probata a* dedned by a. 3 
^t a Conrt, not being the Conrf of Probate, canset 
go hdiind tha grant and uterpnt and soalsAj U* 
temeby tberroruioaeot the will, la a enic for 
pomniuni aftn aacnltaent of an ander-tensre under 
» 167<fftb* Seagal Tenancy Act. aWnceot dae 
eerrwe ot notice ea a penoa, who in the*ai t disclauned 
all intereet tbcteia, cannot prejndice tba pUmtlS. 
RiW ifiba applicatiOQ for theinoeof tbe notice 
agamrt ansa of the petaon* jointly inter«f^ in tta 
mcnoibraBca waa not made within time, tbe whole 
•bit noft faiL Dzuzzre Bo&Aout Azi /190&> 
1 L. B S3 CaJe 7l6 


EVmENCTE ACT (I OE 1B73). 


~ . a. S— 4)«J 

Maiief it teC «j> fo 


eaufittpoMitteat oyrrreicwt 
<uM to a (CrTtrta contract-* 



( 133 ) 


DIGEST OP CASES. 


( 134 ) 


evidence act (I OP 1872)-conii‘i!«e^. 
Tasements Act (V of 1 SS 2 J, s.lS. cls. ffJ, (f)-- 

Vasemnl of Mcessify—No easement on the yromd 
nf convenience, token there is other means of aeaess. 

Weld, that jf A has a means of access to has property 
^ufout cotog over JJ’s land, A cannot claim a right 
ef iav om :bV land on the ground that it is the 
■most convenient means of access. 'Iholaa-nnder s. 13, 
cl (e) of tho Easements Act, is the same as the law 

in England, Wntvler v. Sharpe, I, L.B. lo All., 

followed. To snstain a claim nnder s. W, cl. (H 
Xtho Easements Act, the easement claimed must bo 
apparent and continuous. A contract in 
ILot he added to by a 


_ SB. 13 (b), 32 ( 3 ) & ( 5 ), 6 , 40 , 90 . 
A’ee Hikdu hm • I. D. E. 32 Calc. 6 


__ a. 15. 

See JIobtgaqe. 


__ 6 . 21 . 

See Besaid. 


SB. 24 , 26 . 


/See CrECT7a:sTA>-TiAi. Evm^-oi^ 

8 O. W. N. 474 

_______ B. 32— ITitdeeees— Kefaii'oHsfn>e.— 

On a nncotioa of relationship, the statements of 
^rtain witnesses, who were supposed to he speak- 
?,Vr, from information derived from others, were 
sought to he made admissible under s . 33 of tho Evi- 
WeAct They did not however state the persons 
from ^vhom they derived that informatmn nor at 
ivTiat neriod of time they derived it. Sehl, that 
tto Comts in India had properly applied the pro- 
viAons of s. 82 of tlie Evideuco Act, in rcjccUng 
this evidence. SHAriQPXSESSA c. Khas Bahadtje 

tr.A SHABA. APXKHAK (1905,. ^ 

34; — Amlahs—Furds— Accounts — 
A person used to enter all his receipts and all the 
advances ho made to his amlahs ^t in a hhata 
hwk Tho amlahs used to submit emhody- 
inn the expenses incurred by them and these -used 
to h 0 'rc<'nlaTly checked by him. He used to pre- 
Baro h?s monthly and other acMnnts from the 
Thata hook and the furds. MeU. iUt these 
accounts having been kept regnlarly m the course of 
hiisiness were admissible under s. 34 of tho Evidenco 
Act even though tho hook itself was not pro- 

Suck The Deputy Commissioner of Barahanki 
TBam, 4 C. Tr.Vl47.- s.e. I. L.B. 27 Calc. 118, 
veferred to. Peabt Moeo. Hookeejea v. Nabek- 


EVIDENCE ACT (I OP 1872) — continued. 
0 , 43 — Judgments inter alios — Admis- 
sibility— Approhatiny and_ reprobating by same 
person, rule against— Application Bight of lessor 
against partner of lessee.— A lessor sued to recover 
his rents from his lessee as well as from a third 
parly on the allegation that his lessee and such third 
party wore partners and that tho lease had been 
acquired for the purposes of tho partnership busi- 
ness, in proof whereof he relied on a decree passed 
on an arbitration award made in a suit for dissoln- 
tion of partnership between the lessee and tho 
third party, declaring that the lease was acquired 
for partnership purposes and that tho partners were 
equally liable for tho debts and equally entitled 
to tho outstanding dues of the partnership bnsi- 
ness. It was farther proved that in a_ suit by the 
lessee to recover some of tho outstanding dues, the 
third party, relying on the award, had claimed and 
recovered a share of the money sued for. JPer 
Ghose, X— The judgment passed upon the award 
was relevant in this case upon tho question whether 
tho lease was acquired by tho lessee for his omi 
benefit or ns partnership property and the plain- 
tilE was entitled to recover rent from both the 
partners. Shiiio Ktintcar v. Kesho Pershad 
Jtlisser, 1 C. IV. 27. 265 i s.c, I. D. B. 19 All. 27 1 / 
Guiju Ball V. Patteh Ball, X. B. It. 6 Calc. 
171s Snrender Path Pal Chowdhuri v, Brojo 
Nath Pal Choiodhuri, I. B. B. 13 Calc. 8S2 / 
Tepu Khan v. Bajoni ilohun Das, 2 C. W. N. 501 1 
s.c. I. B. It. 25 Calc. 522 s Bam Banyan Chaker- 
bati V. Bam Narain Singh, B B. S, 22 Gale. 533, 
referred to. PcrGBiPT, X.— Neither tho award nor 
the conduct of tho third party in the subsequent suit 
was admissible as evidenco in this case to prove that 
tho third party was liable to tho plaintiff for rent. 
Whatelii wMenheim, 2 Ksp. 603 fhlich. T. 33 Geo. 
IH),m5 Guijn Ball v. FatUh Ball, I. B. B. 6 
Calc. 171, referred to. Tepu, Khan v. Bajoni 
Mohtin Das, 2 C. TV. N. 501 : s.c. I. B. B. 25 
Calc. 512, and Bant Banyan Chakerbah v. 

Narain Singh, I. B- B. 22 Calc. 533, 
considered. Per Geidt, X.— The mere existence of 
a judgment, its date and legal consequences are con- 
clusively proved as against all tho world by tho 
production of the record, but it furnishes no proof 
whatever of collateral facts, even though as between 
the parties to such judgment themselves such facts 
must have been proved. Per Geidt, X.— Judgments 
in personam are conelusivo against third persons 
(hut not in their favour) of the relationship between 
toe parties and of the extent of the relation. In the 
circumstances of toe case the Court made a decree 
against both the lessee and too third party, tho 
liability of the latter being restricted solely to his 
interest in toe leasehold. Abikash Chaedea 
Ghattebjee V. Paeese Naie Geos^ 402 


. s. 46. 


See THEHB-iarEEESSloKS. 




ss. ,85, 114— Poioer-oZ-Afiorney exe- 
cuted before and authenticated by a notary— 
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EVIDENC® -ACT <I OP 

—£»;»» <i»A OrStrt ef lit Cainllt Btsh Ct»rf, 
JfB?« 7iS — S of tte EiWesw 5» a5»»i»W»J 
•VTifS » docomeBt poiporiing to » ^ow Ot 
AttonieT Mi to tare ktea Mseatoi ^ 

eotheatifat®! by » totorr Pabti. i* p»oJoMdl*j|« 
lie Coart ea effilanS of iJcntiBeetoja u to “» 
«twii yw^citiog io >s»ie tie PB»er-of Aftsfo*? 
wtig the pereon named thetem la tameecsaary *t 
tieCwsrt, ioiteref, 5t oateatufied a* to Its «*'**“* 
sad *athrotic*tu3fc It may nnSer Sa!» f*3e8 ““ 

Cenrt'* Bales «nd Ordets, f<« dartier »tiU=t*- 

IS m. e«m 01 w s MTU. (OT) ^ ^ 

■ — B. 60— Eetitiee— Ad»n»»b>J»*jr— 

Sienat ttiinut—Stlahafitf, ilaltntnt a* **, 
tfoi* »pon as/omiahoe rttntti //»" elitri. <*«» 
ei}min>Ut^I>ectiaii%t were <ila» tO yiart cM— 
Jtsere tea itf C(«rJ la la adMi< sntlaef 

formal jro^~J’sf«i/’er»»rt i* hgler Cotf! — 
Tie Courts la Zadia roused to »^it siitboat foeffisl 
ptoatadocaiaeo*, nlaii »« mart th*tt J<3 J**" 
oU aadvliRlk purported to come from p>erer 

tartadjs JJ»W, onatenis'of ortUTMUaws to*v 

tie lower Court* bad rropefly etercued the di»e«* 
Itoa TMled la Item ander i 90 of lie Erihcnee Ael* 
The /ndiemt Coaaittee nonld slwsyt be exlNiarty 
^irtoeremle the disentioa **m>Mty « Jalge 
Wider « 90 of the Brideaee Act- 8iu»0 7a 
vttii « Sux Bisisn 1LU4 Stuss-v Act bu* 
(1905) . 8 0. W N. 105 

■ I — ■ 61— Ceetesie^aeeees oral /jree- 
weeb—Coaffaft—^etfre—' Whether erideae* of * 
eeatemponaeoaa onlo^eetaeat reletiogto the (erot* 
of thspropoeed eontreet srnold be odmieiible seder 
a.Slei the EeUcMO Act UiTlOK garreOse 
iUrsB Tea Omit (iWSi 8 C. W N 14T 
M 1. 1*. K, S3 Cato. 96 
l<.n.311 A.fS9 

•». 92, promo (1) 

Sn CoSTSics. 

1. 1- fi. sa CAie. M 


EVICBKCS ACT (I OP 187S)— 
faent II ImpMebad, It li oe defence to point to tie 
«I^>atent tectrtnds of tho docuaieat «Bi to ctiiin 
BTotoeUm ftani (aT<^ty nader the mtoemWiod 
»■ 92 of the FrtiUaee Act, srhich etuti ej^toet 
the tostredirttoo ond eortuce of tie terms only of 
tfaaee InetnigMatl. the relUity of sebSci Is sot to 
^neslioiL toitsseee unttiened isprarisg (i) of 
that teeitiHi are (Unstretise and cot exbaiutiTe 
Ban hlicaxs Xixss • Stsuoox Eotist 

AZ> &.SaCaIe 4S7 

ati.ee. w.ir SOS 






XlbB Sacaio,4S7 


See foafttTTXS 


oc w.xr.css 


— — ,..->.135— Qrasf— Se-yrast najis* 

ro/toa— psoe^fito e/ ITali^ie to <v-yr«if— Cos 
sireefiea^esreytiea— rrtC* (y oditm pMeenlo* 
-'Pelopyet— AfiltoV Irtalfi erriaeeeefjr ty Cavt 
afli'arit at fttrt bf loaitaAeK Bad oeijeieertae* 
iy ajferrt ef OeeereiMaf— Prior to 1?M tie 
camwilan of PBrlihlvaOi torleded rertaui tnurtiof 
ferat land called " IfaliahC* srhvl wee* held bf 
DueoyeesortocaS Ctuefe flO ecrtice toovrtalampeit 
of wiubtliey t«*dto lie laaitodar Benm u harlo 
l>adi(rrq«trea(tbbeir dobe* Uls?(<efrr alia) to 
heepopaseeUlsUetoimtqtgnMdaatcertia’s Uia^ 
tor pwice purpose* SnSdi* tie Ualnha they hel t 
lAier bad*, vlsiei they ootnplod Bad inltiTatcd for 
tbeuown noport Is eosseqmce of a reteUicia la 
1799, ID nhieilBe ties auntowteoV part, tiaGor* 
enuoeiit by a pnfilaraation iunot to l&OO dechi^ 
tbat the tamuidart irw chiSjciUO f and that the Bi»* 
*eT«ie»”«*relicBeefor**rd»}iaytir)rre»eoo«d reetle 
totbeODllector and tobefarerer under the Company’s 
loliiiediata autiDrtty"| but that they trODld to 
doe coons reetore the son oftbe zamuidar •‘to '' ' 


— ». 93, prtrrtBij (1>— Oral trtitact— 

Jrajenag tanlraet — Tl'mlm ajritmttl —Jfrra^ 

v*ti,n\>i,ly^--CeMtracf.rtalMltr,e/^pn , rv««. .a.iv.o wi wc aanwioar - to uw 

/ WoftheEridwceAct 1 land* of til ancealOT snUi UweieejtwnofilKeeBoir 
£*•» Sys{, I Jb s » 


l,eaa»ot beregsideda* law" U oedts to 
cwu.® a Court to BTTlye at • decuba. irbethrf waot 
w egreemeBt a toAoo tie ground that It b by w»y 
otitagw tie party who eeu up that it Is shouldte 
^owed to M li^ asideaea toptoietbatetbso 

Woonnotw, / -if ft, a^iiijty of a wrRtot agreed 


aepaiated front tfie tnmsndart foi rm** TtoatoWr* 
abonwaasmaets TBbh. after the death of tie rrt^* 
lima laisiadar, to toa eon. t7bst lea* eiocpCed from 
that re-graSl a&3 f tom the BSsewnMot that formed (he 
coiidition of the re-gTsat <ru eaneiuly descrtW as 
••tie lands beU by tie Buwyeet,'’ •‘ft* poueHoins 
o f tlw Cuioyrei,’' andwall liodmr miiniDew fee* 
berebitore apptoprwfel to ft* ispport of poltca artab- 
bsbmesb.’ In a ealtigaioittha Ooremsmt by the 
ttBindarot Putahusedi is ISTircUtoving propmtKy 
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^TVrDEISrCE ACT a OP 1672)— coficludBd. 
orighfc in, and possession of, ttie Malialjs as apper- 
taining to the zamindati: — Seld, that the proper 
.cQastrnotipn of the exception n-aa that it included the 
Mnliahs, and not only the lands oeonpicd and culti- 
vated by the Bissoyees ; the jtfaliahs therefore did. not 
pass under the re-grant, hnt remained the property 
-of Government as they had done since the forfeiture. 
In 1823 the Government transferred the Bissoyees, 
who had been placed in 1800 under the Collector, to 
the znmindar, and directed that they should bo required 
to pay their quit-rents tohim : JETeW, that that arrange- 
ment conferred no proprietary right in Qio hlaliSis 
upon the zamindar, who incurred thereby no liability 
for tho quit-rents of the Bissoyees, but had only to 
account for what ho succeeded in collecting. In 1835 
certain villages, not within the Maliahs, were granted 
"to ilio zamindar in consideration of his undertahing 
liability for the quit-rents of the Bissoyees : iSTelrf, 
that such an express grant excluded tho inference 
that the zamindar obtained any proprietary right in 
the Maliahs. Tlie Courts below had concurred in 
holding that the plaintiff had not proved the acquisi- 
tion of a title against the Government by adverse 
possession for 60 years, and the Judicial Committee 
upheld that decision. From 1861 to 1893, in conse- 
quence of the disability or incapacity of snccessivo 
zamindars, tho zamindari was in possession of the 
Court of Words represented by tho Collector of tho 
distriofe and the Court of Wards erroneously treated 
tho Maliahs, as if they belonged to tlie zamindari, 
-worked tlio forests on the Maliahs and constructed 
roads through them at the expense of the zambdar } 
and the officers of Government under the same mis- 
■toko acquiesced in that possession and cnoonmged 
•such an expenditure of zam'mdnxi funds upon tho 
JMaliahs as seemed good in the public interest: Held 
.(afflmbg tho decision of the High Court), that there 
was in that conduct no such representation ns could 
give rise to an estoppel, which would prevent the defen- 
dant from denying tho plaintiff’s title. Gouba 
CH iBDBA Gaiapaii JTaeatana Deo V. Seceetabt 
OP State tob Ikdia nr Cotmoii (1905). 

I. L. B. 28 Mad. 180 

s. 132, 

See Depastation-. 

I. L. E. 32 Calc. 766 

s. 182. 

See Fsnm> Code, s. 500. 9 C. W. N. 811 

— — JDocumenl p«t in iciiAouf oiJecHon — ^If 

a document is inadmissible in evidence, objection can 
■ be taken to its admissibility at any stage of tho case, 
even if it has been duly proved. But an objection 
ns to the mode of proof of a document is one which 
should he taken at tho time when the document is 
attempted to he put in. Kanto Prasad PTazari v, 
pagat Ohandra JDMa, I. Ii.M. S3 Calc, 33S, distin- 
.guished. MADHABI StWDAEI Dasta t>. Qagae- 
jcADBA Nats Tagobe (1905) . 8 C. W. IST, 111 

.EXECUTIOlSr, 

See CrriD Pbocedube Code (Act XIV op 
1882), B. 244 I. I.. E. 32 Calc. 1031 

See Deoeee . X, A. E, 82 Calc, 680 


EXECTJTIOlSr OB’ DECEEE. 

See Cite Psooedtoe Code — 

83.13, 206, 244,278, 283, 285, 295, 
810 A, 813, 817, 831. 

I.E.E.27A11 68,148 

SS. 132, 165. 158, 194, 263, 325, 440 
445, 453, 485, 537, 575, 700, 702. 

I. li, E. 28 Bom, 29 

See LnuTAXioJi Act. 

I. E. E. 29 Bom. 68 

Sea Mortgage . I, E. E. 27 AU. 382 
8 O. W. m 201 

— Mortgage — Decree for sale — Civil 

Procedure Code (Act XIV of 1882), s. 244, cl. (c) 
— Jurisdiction. — A judgment-debtor against whom 
a decree for salo has been passed as tho legal 
representative of the mortgagor, is not entitled to 
object, in the oxeention proceedings, to the property 
being sold on tho ground that it was not the pro- 
perty of tho mortgagor. S. 244 (c) of the Civil 
Procedure Code docs not apply to a case where tho 
judgment-debtor tries to set aside the effect of a 
decree. Sanival Das v. Dismilla Segam, I, L. M, 
10 AU. 480} Liladhar v. ChaturhJmj, I. L. P. 21 
All. 277} anA Siralal Sahti v. Parmeshwar Pai, 
I. L. P. 21 All, 856, followed. Pam 'Chandra 
Muherjee r. Paiijit Singh, I. D. P. 27 Calc. 242, 
disttoguisbed. KnEiRAPAD Singh Bop n. SKVAitA 
Peosad Babaian (1905) , I. Ii. E. 82 Calc. 265 

■ — Security for costs — Sale of properties 

given as security — Mortgage— Transfer of Pro- 
perty Act (IV of 18S2), ss.67, 09 — Costs — Interest 
on costs, — As security for the costs of tho respondents 
in appeal to tho Privy Council tho appellants 
executed a duly attested and registered bond, where- 
by they “put certain immoveable properties b 
security" for such costs. The Privy Council in 
dismissing the appeal awarded the respondents their 
costs, who thereupon b execution applied for tho 
sale of tho properties comprised in tho bond ; Meld, 
that the effect of the bond was to create a mortgage, 
and that havbg regard to s. 99 of the Transfer of 
Property Act, the properties could not ho sold 
without instituting a suit under s. 67 of the Act. 
Girindra Nath Muh-herjee v. Pejoy Qopal 
Mukherjee, /. D. P. 26 Calc. 246} Ahdul Karim v. 
Salimun, I. L. P. 27 Calc, 190, and Qohvl Mandar 
V. Padmanand Singh, I. L. P. 29 Calc. 707, 
referred to. Pamji haribhai v. Pai Parcati, 
I.L. P, 27 Pom. 91} Ganga Dei y. Shiam Stmdar, 
All. TV. N. 201, and JanH Kuar v. Sarup Pam, 
I. D. P. 17 All. 99, dissented from. Pans Pahadur 
Singh V. Mvghla Pegum, I. L. P. 2 All. 604, and 
Shyam Sundar Pal v. Pajpai Jainarayan, I, P. P. 
30 Calc. 1060, distbgu&hed. When the order of 
tho Privy Council avrards costs, hut is silent as to 
interest on the costs so awarded, it is not competent 
for the Court executbg tho order to direct payment 
of the costs with interest. Forester v. Secretary of 
State for India, I. L, P. 3 Calc. 161 : P. P. 4 
1 A. 137} Dakhina Mohan Poy v. Saroda Mohan 
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EXSCTmojT OP T>SCBEE-<fr»i.»*fJ 
Sff. J Z. £ SS Cole S57. foUoTed. TOEBiS 
BryoKT GiswxB Sisob (l°0S). 

l.lfcB.;32C«>Ie 494 

Sale til ««c«<ie« lif Selfttj 

ffft* *a7<»— ?r«»f e/ fnviit- 

QX 0/ JV* 

etioreCBde (AH XIV 0/ IS^SJ • ll73~Vnxtt 
ft Coart ewatiog lU o»a i^erte os recfiriag bom 
moliCT CJoorttn ord«»<f*eliiBpti»d«:i«rrttini«d 
th«sol3c«of ftrtacbsirat tolbc l&tter Conri ob tbe 

not 4t(t€ Q>«*aiaaDt lor tbe 

fttoettoent h»4 beenudjea ftml Jirwerirj •{th lb* 
oifesboa ani kU rcrtaia frafprlin —Utli, Ibat lb* 
Court oaireeiTiaf the anlerwaabonni to CompJj 
ttiCT<witi»»J>d under 1.873 of tf>« Cml Procednr* 
Co^ It iru dfbamd fma pnceeJing «>lh lb« 
cxKUtuiu.BnlmtUbirvfttTemo^rd m ooo of Iho 
rrftfft (pecvted lU tbo Me ion ftUd that tha tale real 

krs^il 2Imc Eix Siiz r Bi'riutn UmiJti 

(IPOoJ . . . I.UB.32 CUft.U04 

fZr <if JKT}, Sel 

II,Ari ffS~OWJr«fo<*ea It rjitenliao-^iemaral 
It «* Jbtttr of item iolitt—Dttrtt 

itldtrtttsil *0 matt He CavH~^^^|iralio* 
it ieir^^ei aeafetlinalte* e/prttttteapflt 
Mio«— i. mortgage dtene waKtUmedftgauat 
tharmtu^retibosiroa Sfthfthna^ 1891 Ga 
JSth Stay ll9S, the ieen^hcliet tam&l th* derne 
to peUtioueT) rtho applied for «ott Sth De> 
r«»b«r 1897 Sliat applicat »n rraaftraek off and 
tonaesav^obfolh'eeed U OulSth 800* lOS, 
petitvser again tTpliad fur erteubiu hut eouuUr 
setitlosrt Matnded that th* aaaigBant vaa for bla 
and that, la eeue^aesre pet ticaer «t* not 
tutiU^ to oamt tb« dKiea. The OutnrtMottatf 
h^ as (aqalr; usdor a 233 ol the Cirit ProetJutt 
Ctiia tal dieiButod the appt ealioo bebg of opisi n 
that eeuBtet petitkuat a coulenturo va# trot. 
Xet Uoser thcreopoa hreugbt • fUit b) ort^Iish her 
ela n> that th* aat cnamit era* f«i her owd 
benthb On 20th FeDiaai; JppeUaU 

Coeui deelared that petitnreer had ohCaisod s 
rabd asignaent of (b« ^crMand wax eotitled to 
execute it. OnSllh hiOTnaher 19(C petitioser ffied 
thepMaouiexoeution petittan. Ou the ^antimol 
JuBitatiou bong raiaedi— Old, that the j«tit»onef*a 
right to esecut* tha decree w*a hot haiM hr lusit 
fttiOQ on 21th Tioreiaher 1&02. Tba ftppiicatioa 
ahuuld b« treated not aa an applwalion for tieciltK>o> 
hut aa ftu application to rtito or eoatisae aa apph 
nSloQ fc^nnstioa that had hren wfuaglr ■^i-mnirj, 
nft oompetonlConri hai decUted. Article iJsT^ 
therefore, applieaWc. and time had befsii 
from tha data of the appellate decree declaeios 
pehtioner’i tiehl to exeeute, dated anh Fthraarr 
1901 Jflrojiaao AauU y Xefpi Sraimont 
J.£ £ lOatsi 22 oretTOled. htTrej, Bconux 
« ATCSU Aimit (1905) X X B, 28 M»4 80 


• ,,, -Xi»..t*t.«. Arl fXr tfXm}, Se\ 11. 

ee5A«K.l.o* 
‘‘frr*-’”* £eoerd«ee Cod* (Jrl XIV 
by ft deuiec- 


tj ISSaX . 812 -Au applicatiof 


TaCEC’DTlOXr op DBCBEE— «*li*««d 

holder arbe haa puicliated a property la execo 
tMB of hi* own decree tt/t eoaHnoitiBii el aa]e, it aot 
ft» opplieafioii to tale aotae ttep fa md cf the 
exetatara cf the deere* tnthio the BKaning of Art. 
lT9,Sch. Ilof (hoLmutationAct LmaitCiussst 
DW* Ebjh BAA trrllOSBtFi. (1903) 

OCW.N.193 


Zi»tl3th» Jet fXr ef 1577). 

Sel. II .^rf. /?9-.dppfieofic« /oreeecaf.s*- 
•«' oceorajMSKd ly cope ef dewee erjffcfiaf 
fe /are lar^Xlep to atJ ef eeecvfiea— Coa* 
afn>cf<a» 0/ ifafife— An tpptieftbon for axecn 
two pretested 03 lehaU of • party entitled to 
prcMnt It, bat sot iceaespaaied by a copy of th» 
drcTM uterjuindby tbo llell Bolea of rractice, 
la as application 'In fteeordaar* mitb law, «i8un 
tbeneftoinKof drt IfO, geh. U of th* limitatioB 
Act. ai lha defect ^1 tefeteneo only to an 
ectrftDooat cirCDBitaiicft Stiatitea Xaplttali 
T £«iB<>eJ>o*(rr« CdtaCaoura, ff fl £ S 811, d!«- 
aenUd frajn. The pruruiost of tha Limitation Act 
ahonldreceirta tairaad not too tecbaieal coBatruo* 
lion. ObMrratiDue on the corntnctioa of atatuliA 
Bbero tba decree la sore than on* ynr eld aad the 
appiicatlcs pmjf fur tba Uasa of n^o under a tiS 
ottbeCod* of Cirtl Procednre to thajudytB»t> 
debtor, tsch applieatioo ia the abaesee of any pro* 
TiaMn* pmctibiDg the form. cenUsta or acteapau 
menta elan application fee nanisg notice, will he a 
atop la aid efeseestMD within tbe tsoaningof Art 
ITS, Seb )i of the Limitation Art, FiCBURA 
Aesau r FoMau Sixnaa flDOa) 

t.h B.2811U4. SSt 


Ztm>/e/tt0 JH I'Xre/'lSffJ. Se* // 

Aft lT9~-'‘Affl ratio* ta arcordoaea with 
law' ~App7ir«f>ca If gnritaa e« Mat/' 
ef e»» /etiiA ta It a tnajor at tii fiair— 
A*r«die(ic* af Cocri fc renew ill oc* order,. 
teifM a» appial l0y-.-As application forexe- 
cotion made by *f aagnardiaBen bebtf of £. who 
waa a ma^oT at 1110 tima th* applieation vaa aad^ 
lesol an "appbfiatioB la accordance with law” 
wiCbin the mcaoisg of Art. 179, Eoh. It of tho 
1, Imitation Art, ana wiB sot operat* aa abac to 
liinitatiOB. thooeb it may perhap* b«agoodappU 
Cftliotx for other purpotea looai Jaa T 
O^wfalla 7 X. B 21 Cale SSS, dartisgsbbeX 
I« tbernn tach as application be conaidaed an 
•pplicatioa by B imdei a 23S of the Co^ of Cleil 
FioMdare. A Court nu nrtrw it* «wb order In 
eierutloa,althaoghftii appeal ought bar* bees, but 
ei«a not preferred. SimiviUe Smbjtia Q905). 

Z. X.. H. S8 hfart. See 

LtmAaUeo Act (XTef 1877) 3eh.IZ, 

ArCZ79—Afplieatio» to tail a tfep la oi<{ ^ 
crentioii— ‘Exeralio* petilion— Adjoar*xM#f ^ 
*»la e» applieahoa ef jidgmeal-itihr co*. 
aeafed ta bj decree AoWer— Aaiiejaeaf ap»I|. 
Mtiaa ■■•(lift Urea wear* ef iaU of aijetn. 


neat, it! aon tbao thru atari ' frea, 
artttatt <t»liea(iaii~*X<ffli(a(io* — 1 decree* 
hoUer applied for executioii of hia decree. The laafc 
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EXECUTIOIT OP DECREE-coiiftiwfKf,. 
preceding' npplicnlioni bad been mado moio tban 
three j'eavs before tbo present one. In that applica- 
tion the deoteo-bolder nshed that the properties of 
the judgment-debtor might be sold, The judgment- 
debtor then applied for a postponement of tbo sale, 
to which tbo decree-holder consented. The present 
application was made within tliroe years from tho 
date of tho judgment-debtor’s application for a 
postponement of tho s.ale. Tho sale had, in fact, 
not been carried out. UcH, that tbo iipplication 
was barred by limitation. Tho mere consent by a 
decree-holder to the application made by tho judg- 
ment-debtor was not “an application” by tho decree- 
holder, within tho meaning of Art. 170 of Sob. II 
to tho Limitation Act, Held also, that tho oc- 
inowledgment of indebtedness in tho application of 
the judgment-debtor for a postponement of tho sale 
^d not giro a fresh starling point for limitation 
under s. 19 of tho Act ; nor could a part payment 
of the principal bo relied upon under b. 20, ns tho 
same principle applied to ss. 19 and 20. Kuppusanii 
Chelty T, Hengasami JPillal, I. L. H, 27 Mad. 
dOS, followed. Sbeekivasa CnAuiAn v . Pokot- 
SAWirr Nadab (InOS) . I. Ii. JR.. 28 Mad, 40 

Limilatlon Act (XH otlB77), Sell. II, 

AH, 17& — Mortgage — Decree for redemption — 
Extension of time for payment of the mortgage 
amount — Execution, — ^In a suit for rodomptiou of 
the mortgage property the dorreo directed 
that upon payment of tho mortgage amount 
within sis months from its date tho decree- 
holder should tabe possession of tho mortgage 
property. The decree was affirmed on appeal on the 
6th November 1896. Tho decree-holder failed to 
pay the amount within tho time fised in tho decree. 
Tho present application was made on tho J6th 
October 1902 to the Court to bare tbo time extended 
for three months. The dcoreo-holder’s last applica- 
tion to execute the dooroo was made on tho Bist 
April 1897. Held, that tho application was barred 
by limitation. Notwithstanding that time is 
granted to a mortgagor for payment, a decree for 
redemption such ns that in the present case should 
ho taken to ho oxooutahlo from tho passing of tho 
decree and is therefore governed by Art. 179, Sob. II 
of the Limitation Act. Eungiah Cfoiindan v, Hait- 
"japga Eow, I. D. It, SB Mad. 7S0, approved. 
EtXATI POOBABAIIBID BATA V. blATAEAKAT 

Keishxa Mbsok (1905) . I. !». R. 28 Mad. 211 

—Limitation Aot (XV of 1877), Sch. II, 

Art. 170 — “ Step in aid of execution " — A 
“ hatta memorandum ” praying for issue of 
sale proolamation. — A so-called “ batta momo- 
rondum,” which applies for the issue of a sale 
proolamation and on which a sale proclamation is 
issued accordingly, is a “ step in aid of execution ” 
within tho meaning of Art. 179, Sch. II of tho 
Limitation Act, although an order for the issue 
of such proclamation might have been made pre- 
viously. M.alnh Chand v. Bechar Hatha, I. L. B. 
25 Bom. 639, distinguished. Amlica Pershad 
Sing% V. Surdhari Lai, I. L. B. 10 Oalc. 831, 
followed. ViaXAEAGHATAEtT NaiDTT c. SBINlTASAnW 
NAiDtr (1905) . . 1. 1*. B. 28 Mad. S98 


EXECUTION- OP DECREE —caniimed. 

• — Sale not set aside within one year— Civil 

Procedure Code (Act XIV of 1888), s. 311 — L{. 
mitation Act (XV of imj, Sch. II, Arts. 13, 144, 
143 — Pifle of purchaser as against mortgagor — 
Adverse possession — Bedemption, right of judg- 
menfwreditor — Purchase hy, — ^The lands in suit were 
held by the plaintiffs under leases granted hy Govern- 
ment for terms of seven years, and renewed from 
time to time. To a suit brought in 1897 for redomp- 
tion of tho lands, which had been mortgaged in 1878 
by usufructuary mortgages, tho defence was that 
tbo defendants worenot mortgagees of tho property, 
but bad purchased it at sales in oxcoution of decrees 
in_18S0-81, which could not bo set aside, and that the 
suit was barred by lapse of time j — Held, that the 
purchasers at tbo sales were mere agents or benami- 
dars of tbo mortgagees ; and that the possession of tho 
property bad been that of the mortgagees throughout. 
No such possession short of the statutory period of 
60 years, nor any acquiescence of tho mortgagors 
not amounting to a release of tho equity of redemp- 
tion would bo a bar or defence to a suit for redemp- 
tion, if tho parties were otherwise entitled to redeem. 
Nor did tho renewal of the leases or the mating of a 
new settlement in tho names of nominees of tho mort- 
gagees alter tho real title to tbo lands. There bad been 
no possession adverse to tho plaintiffs, and the suit was, 
therefore, not barred hy limitation. It appeared 
that there had been errors and defects in procedure 
both previous to tho decrees of 1880-81 and in tho exe- 
cution proceedings and some of the parties had not been 
properly represented x—Held, that though tho sales 
could not now he set aside or treated ns void by reason 
of mere irregularities of procedure in obtaming the 
decrees or in e,xecution of them, yet the Court had no 
jurisdiction to sell the property of persons who were 
not parties to the proceedings orlproperly represented 
on the record. As against such persons tho decrees or 
sales under them were void withont any proceedings 
to set them aside. Kishen Ohitnder Chose v. 
Ashoornn, 1 Marsh. 647, followed. The question 
whether an estate is or is not properly represented 
in a suit is not a more question of form, hut one of 
substance. One of tho decrees, in execution of which 
the sales took place, was mode on an award after 
reference of tho suit to arbitration and the other was 
a decree on a compromise of the suit ; — Held, that 
there hod been no erroneous decision, ruling, or 
exercise of the discretion of the Court in a matter in 
which it had jurisdiction. Malkarjun r. Harhari, 

J. L. B. S3 Bom. 337 : L. B. 27 I. A. SIB, distin- 
guisbed. The Lower Appellate Court having given 
a decree for redemption of the whole of the property, 
— Held, that under the above circumstances and the 
fact that the suit, which was compromised, was one 
for a debt not secured by a mortgage, redemption 
should be allowed only of the shares of those parties 
who had not been properly represented in the snits. 
KmABAinrAii v. DArst (1905). 

I. L. B. 82 Calc. 288 

Bent — Payment to prevent sale — 

Bengal Tenancy Aot (Fill of 1835), ss. 3, 171.— 
■Vi^ero a decree made in a suit for Tent was in tU 
main one for rent, although it' included other sum 
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EXECCtnOIT OF DECHEE-^oiiJnnni 
wiJcIj iwe not rtiTctlf rent, wSUJfl tie iMiiiDg «if 
the Beogsi Tentocy Act, md la ejeeatlon therw 
the ttnore in un «« oriewd to be eaU nwf 
Chapter XT' of the Act aad adTertieoi ffeW, 
that the holder of an nnder tennre M be 

•Toided iranld be loBtiSed In mhUng a payment to 
p}*TenttheaaJecflie»npeno* tennre, and hamj 
joade the paymenh >roold be entitled to the righta, 
'vhjch are giten to a pertoa '*ho tsahet a payracat 
ttsder a 171 of the h>esga] Tenancy Aet> Aleeee 
proTUo} that a c^ais <an vw payable by a tMast 
direct (o Che landlord M ete/tleee cad ocittia other 
aaau were payable by the tenant for Qoeemaient 
reTenaeandother demande, which the laodlonl waa 
hiioaelf bonnd to pay £<M,t}iat the Utter coine. 
thoaghnot actually payable to the landlord, were i 

C ayahlelor tha aae aodoecopationof the Uad held ' 
y the tenant, and aught ham been made payable 
to the landlord direct, althoagh for eonremenoa It 
wai arranged that the tenant ahonld pay them toe 
the Uidlo^nadeatne withia thededsitioo of rat 
In I 3 ef the Bngal Teoaoey Aet dirawana 
S<r9sist CsQWBEfean e Am CBurcai CsaUa 
Tisri (1905) I. X. E. aa Cold OT2 

■ . Jlrewyv rrel—Fceere or itUff 

tod TVeoooy 

jltifnirefiSSSJ.i WJ-AlS-eoaa propnetor 
ohUinlog a dkr«e for the whole rent due in reepeet 
ofamebaronteBarelnanit hroaebt asainet all 
the tetmnta it entitled nader i 16S of the Bengal 
Tenancy Act to aell the tennie la ezecnUon of tbo 
detiae, althcneh he Tccogniied the Ua that the 
tenaDtahad nWr ided the teanre and cboeo to aec^ 
ft decree makuiy each of thca aepamtcly liahlofor 
Ui own rbsre w tbe rent, fanai fma4 Sof * 
Jrerwyoe rewori M,, ! Z S 1> CaU SOi 
refenw toasd eipbuned. Senas bUo IVnasjr 

. z, X E. sa Calc eeo 


- Miaeimtni tfitiU dtt to/edyiwat 
dehtorr— Xniproper rialiulitn ef «aeb dtiU ig I 
third party— ^pflieation to aotaprl ttird yorfy I 
<0 iwyoM*— iimitatioir—Coelempf <if Ctmrl — i 
Certain pulntiifi attached before jadgmeBt eome ' 
debts dne to the defendaote The iefendaota aold 
the iwht to »llect thow dehta to tUrd parfie, who, 
in drfionre of the ftltachmenr, piocroded to eo(I<«t 
aoioe cf thna for tbeir own baeSt. The pIoiDhfff^ 
hariagohtalsedsdrerreiii thrrr rsit, epplin} tot^ 
Coart to compc) the thud pertiet to pay tnto Court 
thenwoey whkhthey M Improperly eollect^ln 
defiance of the Conrte order Slid, that thwwae 
not an appl cation m eiBcattonof Cieir decree. Wt 
an ftpplieation to the Court to eaerem Sts inbraat 
powercfpanuhing for contempt of C^Tt,ftad 1 lwt 
the limitation alee provided for appliatwiti to 
eiecnte deerea did not apply tort Gorn fuii • 
Sraimi, (1905) . L XB,a7AlAS78 

— — C,e,ly»,o«dBrs Code (Jtt,Xir«r 

21d,6d5-~£»ec«tio« oj itert»~Oritr 
f^tiy •Up-ippial-DtUtr^U attrtia, rf 
dwerelicft by lower Co«rl,-An order refaniig to 
nay eiecnticncf ft decree ondere 5*3 of the Urfl 


EXBCtfTION OF UECKEE— eenlleard 
Froeednre Coda (Act XIV of 1882) li not appeaWite 
JfMeif Jliitlla f EanaoiZardae, I L. S ii Eom, 
379, dODbUd, Conrti of appeal ahonld not lightly 
Interfere With ft diecretion deliheraUly eierciaed by 
ft lower Court HiiiniiimBi « Baunruran 
(1905) . . • . I X B. 29 Bojb. 71 

■ ■ ■ yVasA lipe* Ul Cosrf — 

Ji (defendant) obtained two decreet against S, 
MS for RISD ftiid tha other for lltM, the Utter 
amoant being payable by yewly Instalmentj cf 
each AbMt the tame time f chiaiBcd 
ft decree ftpaintc X tar R47 S preeentod adar- 
Alesffortbsrecovery of 11IS2 7 9 onder this first 
d«rae ; and Z Uw ftboot that time presented bit 
iarkhattto eaecntohia decree £ then presented 
•anther darblasClnrespectofaeney dne nndet bia 
sfoood dwnw, In which ha prayed for ratealla 
dietnbctien nnSer t. 29d of tha Civil Procednrn 
Coda (bet XIV of 1882). In his first Jdrbloit 
B prayed for sttachraeBt and sale of ths property 
MoagiogtoXi sad She proMrty was soSordiDgly 
plft^ ntuler attaohracot. Sobeoyaeitly Baadsaa 
ftppticftUoB to the Const to alloir lua one month t 
tinrn to tails monay In owlcr to satisfy JTs decree 
and silao ths fim decnc ef the defendant. Tbs 
Court graBtsd him one aontb'a tims and 
iNnftl to him » crrtifieatr, as required by a 30S 
of ths Civil Prosadars Cods (Act XIT of 
13^). which esprsasly directed that tha natomt 
rsftlucd by tale or morlgags of ths preperty 
etonld be paid into Coart sad not to the Jsdgnest 
debtor The p ropertr la d spate wee Md by S 
to lbs plaietiff pnnlely i aed the piaiatdf mads two 

B licftiiona to the Ceort, in wbicb bs stotsd that bs 
piodaead brfors ths ^at!f an amount of 

E rcbaee money raffidest to ntiafy Ci deem and 
I flrstdKra* of H, and prayed that the projpntj 
might be rcUased frost atlaehiaeDt. The Coart 
gnnlsd tha applioatiDDa j hot B an tha same day 
applied to the Court uhleg ths Conit not to eon. 
fins the eal* ana) withdraw tba sttachment, as ths 
eels to the pUlslUI vrss a»ds to defeat ka later 
decree. Tbe Coart held ths sale to bs fietitioas sod 
frsndnlent. S then got the property sttscheil and 
•old in nrcntioa of hu Utsr decree end purchased 
It Llondf with ths perquaaioa of tbeCo^ The 
plaintiff, abort! y after this, filed a snit against J! 
to rreover poasessioa of the property Btld 
under the circamitances it was clear that a frand 
was practised open the Court and that theiefors the 
pniehiM by the plaintiff was vitated bythe fraud 
A purchase, which has received tha sanction of ths 
CanitywlUnot'beaet aside npen slight grounds, hot 
U the ftpprovftl cf the Cenrt 3s cbtoi^ by mu 
KpressiUtioa, or by withholding of matenal in. 
fonsatloo, thnntgh tbs shseacs ef which tbs infom. 
•twn fumtbei U misleading, ths Ceort will 
treat ruch mlsrcpretentatioo « vrithhotlmg as frond 
sod act accordingly Botatll v CoaXs flSMJ, 
ST a J} dS4 at p 454, followed. ATKiUX 
Qaffon * BuKSisawi hiiaum (1906} 

l.XB.29Batti S16 

— - ■ , SsMvttr i* so* tart, Ualiitig of, aadtr 

Xiadrt Zav, trhim litr* if a Ifgal rtpreftiitalie*— 
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EXECUTIOISr OP DEOBEE— 

, J'oiBff o/, to pay omn deht out of assets — Consent 
.of Tieir to such payment, hoto far a defence to 
orediior’s action — Creditor, form of suit iy . — 
'Wlea A on the death of JS pays off a debt dne to 0 
•by JJ, ■which ho had guarauteed, and later on in tho 
same day, removes goods belonging to JB’s estate, A 
becomes Heblo as executor de son tort. Tho EnTa 
of English Daw that no liability as executor de son 
tort can arise, "when there is another personal repre- 
sentative, does not apply in India. Mayaluri 
^arudiah v. Ifarayana Rungiah, J. L. R. 3 Mad. 
3S9, roferred to. An executor de son tort cannot 
plead plene administravif, if ho retains tho assets 
for his own use or paj-s his own debt. In this caso 
A became a creditor of the estate, -when he paid off 
the debt, and ■when he removed tho goods ho paid a 
deht dne to himself and not to C. Tiio consent by tho 
heir to tho appropriation by tho executor de son tort 
■will not bo a defence to a creditor’s action. Whoro 
tliero is an executor de son tort, a creditor may sno 
for his deht and is not confined to an administration 
action. NABATASABAja Pnx-Ai V. Esa Abbati 
Sait (1905) . . . I. L. K. 28 Mad. 351 

Administrator General’s Act fV of 

1902J,s.4,cl, 2 — Indian Trusts Act (II of 1332), 
s. 72 — Discharge by Court of an executor — Vest- 
ing of property in the continuing executor. — Tho 
Court has power to discharge an oxecutor on Ms own 
application, if n proper case b’o made out. An cseen- 
tor so discharged remains liable for anything ho has 
done or left undone while an executor, it only 
relieves him from tho duties of his office from tho 
date of tlio discharge. Dx parte Ajieecitakb 
J lADno'vrji (1905) . . I. Ii. B. 29 Bom, 188 

Railvre to produce fund at appointed 

time — Advisory duty — Appointment of an agent— 
Degree of care in the appointment — TVanf of dili- 
gence — Rreach of duty — Loss caused to the estate 
— Liability of executor — Trusts Act (II of 1882), 
s. 30. — When those entrusted VN'itU a fund for tho 
henoBfc of another cannot produco it nt the appointed 
time, prinnf /nets they are liable for tho loss which 
thereby accrues. One ■who undertakes a duty is 
bound to know what his duty requires. Wliero a 
testator by his will committed tlio management of 
tho property to his widow olong with two out of tho 
five executors including tho widow, it is not open to 
one of tho executors, who was not specifically 
entrusted with tho management, to contend for tho 
purpose of avoiding liability as executor that his 
■duties were purely advisory, that ho was hut one of 
many, that votes of tho majority of the executors 
governed, and that the real management -was entrusted 
to two of the executors in co-operation with the 
widow. In the appointment of an agent to carry on 
business it is inoumhont on an executor to act with 
the same degree of care as a man of ordinary pru- 
dence would in his own affairs. But where there is 
■want of diligence on the part of the executor both 
in the selection and supervision of tho agent, and tho 
loss sustained by the estate can reasonably he con- 
nected ■with the want of such diligence, the loss must 
fall on the executor. The indemnity clause of s. 30 


EXECTITIOE OE DJBCBIIJS— continued. 
of tho Trusts Act (II of 1882) casts tho onus of proof 
on those who seek to charge a trustee with loss arising 
from tho default of on agent, when the propriety of 
employing an agent has been established. But where 
thoroisa clear breach of duty in tho employment and 
supervision of the agent, the liability of the trusteo 
for breach of trust arises. LAKHMiciiAin) o, Jai 
Eutaebai (1905) . . I. li. B, 28 Bom, 170 

Hindu Lam— Ancestral property— 

Trust by the father — Trusts Act (II of 1382), 
s. G — Will — Legatees. — Certain legacies were 
devised by tho w^ill to relatives of the testator and 
otliers. Held, that, as tho Court had held that the 
appellants were not validly appointed e.xccutors, the 
legatees were not represented by them and no declar- 
ation could be made as to tho validity or otherwise 
of the legacies. HaeedAIi Batiiji v. B.vi Maki 
( 1905) . . . , I. Ii. B. 29 Bom. 851 

Decree on mortgage against minors — 

Sate in execution — Reversal of decree in appeal 
— Attachment in execution of a money-decree — 
Title of the purchaser in execution of the decree on 
the mortgage — Lis pendens — Stag of execution , — 
A certain house belonged to a joint family consisting 
of two brothers Eathnbhai and Dayahhai and their 
cousin Bhagnhhai. A mortgage of the house was 
said to have been effected by Bhagnhhai during the 
minority of his two cousins. Tho mortgagee got a 
decree for tho recovery of tlio mortgagc-deht from 
tho mortgaged property. An appeal was presented 
on behalf of tho minors on the ground that they 
were not bound by the decree and pending the appeal 
tho mortgaged property was sold in oseontion of 
tho decree and purchased by tho defendant’s father. 
Then tho appeal came on and tho decree was varied 
os to tho minors by dismissing tbo suit against them 
and their property. Subsequently the plaintiff 
obtained a money-decree against Eathubhai and 
attached in execution thereof what ho claimed to bo 
his judgment-debtor’s 4th share in the house. The 
attachment was, however, raised aj/i the instance of 
tho defendants, who relied on their father’s Conrt- 
pnrehaso and contended that tho jndgment-dehtor 
Eathuhhai had no claim to the house. The plaintiff 
thereupon brought tho present suit for a declaration, 
affirming his right to attach. Held, confirming tho 
decree, which dismissed the suit, that the title of the 
defendants’ father as purchaser at the Court-sale 
must prevail. Though the decree on the mortgage 
was varied in appeal by dismissing the suit as against 
the minors and their property, still as the defen- 
dants’ father purchased in execution of the decree 
pending tho appeal, his title could not be imiragned 
in the absence of fraud, collusion or any other dis- 
qualifying circumstances. Zain-ul-Aldin Khan v. 
Muhammad Asghar Alt Khan, I. L. R. 10 All. 
IGS } Tommy v. While, 3 H. L. G. 4v, referred 
to. Tho doctrine of lis pendens does not defeat 
n purchaser under a decree or order for sale, when 
the lis pendens is tho very suit in which that 
decree or order is passed. The doctrine rests on the 
principle that law does not allow litigant parties to 
give to others pending the litigation rights over tho 
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EXECTTEIOSf Of S3EC5EESI-t9ft«.«iK^* ' 
propfrh’ 10 n »i to prejudiee tB« oppwri« j 

ptrty $t774>mf r Ssiitf, 1 Z/t O ^ J-. S86/ , 
R’ljrain t S CJ 4S3, Kf«»4 to 

to it pKsmM fniiatdecKe difsrt 

i'S tlie i^t pf propnt; is dispute ia s tmt. i&ni 
tJ» oflly coom 14 to toke tnoh rtfy* «■ wil5 mcom 
br tUr or otli«r»n»f, no dtlruntnt ft*ll b* 
foffaoj by tb« *pp«Utst ia com tb« tppetl tocceods 
SstTUi BsiCTis t SoinanrjniSiu 0'^) 

Z.IvB.S9Soto 435 

..I ■ X}tertt~-Z4etnhaH’~!EttoiiiO» «» 

4xettt tf ititrtal f^er to mol* 

rut Mioo rpoo apflie«(ieti~~its<ilar tt%t ocl 
nierttaiy —Plaint fi obUiscd t d«cre« is (b< Coart 
et fint inftince far<oiL£nnai»aofro4aria.<}a, (a4 
Qua decroorrM rermtd CO appeal, to ibe laetii 
tucc in proeeadin^ talas loozecate tbe dccnt o( 
ibe fint Court, pUistiS bad obtained pouataioo 
On dafefidast appiriae lor iMtitat on ot posaeaaion 
pUistiS contanaed toai ispiStiagpUlociirtnpos 
aeuisa tie Coort bad gone beyond Ue teno* of tbe 

d£ore<,anilb«dei*bdasia FcBody <u bf bmgtag 

a regtiti anit JBiU, orerrsllsg tbe eeatesboa 
that Uw Coart, mbiob waa uhIocm to «ioaglj girt 
tMennoA, bad inberast pctttr to order roetatnuoa 
Susfitybr Ctoldo tiayt,/ C B it Ctl< 
9Ss and J/poloosd Zolr JJoiijiiuJ Stmt Urol, 

/ Z,.£ ti Cate dS< telied on. DtsUK f^otEiO 
* StuiiuMCMairtunt (l^i) 

8 G vr fir S 8 i 

- Z,m,Mo*Mff'Tr«/JS77/,S*AM. 

Mi- iff—Supemno* »/ «r<o«(.aa ffo*iti>att 
MoSatieoC of ftoitoi ttuoitootrigttitimotop 
oelorit/aoIlortmitTil Jlerdar— On24lb4onJt 
Idas an applKnl on w«a teM* tor enention of a 
dec^, and on l^th Pecembrr IS^ emotroa mu 
•UoWad t<7 proceed. On 29lb dSotember )t99 i*irM 

ordered Uattbe case iboaU be rtmek oS {befi.eand 

the coucd tcaoafemdtoOieCanrtof tbe Collector 
(or etecotioD. Os 33rd Dnenbcr an order* as made 
that u (be do-ree-loller bad art tsaJe « depoatt 
on aeconnt of (betrscufcT totbc Collector, ‘ tbeirfora 
in difan i cf proaeeatioa on tbe part of <J« deinee- 
fc^der, tbe tw-ord be not lent to fbeCcDortoreCoort.’’ 
On I Jib Tebrnarj 18S» an npyral bad been prefeniad 
(0 tbe HigbConttlroiB ibo^ir of IStb Ueccmber 
)b$S aUo«is« eveentioB to pToeeed, and tbe High 
Conrtncencd that order OB rtojaanary tSSCb Mt 
on appeal <a tUa Pete; Coaneil the order at)e*ias 
citCBUoa irae rntorrd on IZtb liecember lS3f. 
XteU,!!; <ba dodioial Csisisiltce (^raung tba dm 
idoo of tbe il igh Court) (bat an ap^i atwo for 
caocntuen ts^Se ca 23rd ilorcsber llJ' -aaa one t» 
eei:intaa.le*cc5 (Jurai^o. ttiwltodi. enisr- 

yenitd W »e net or detaoH of tbedecrrelcdder, 
aod bot an appl.eatiOB to initiate a seir one, and «a> 
tbenfarr not barred by tevAatiai. Tbe crier cf 
i?tb ^«elIlber 1S«9 »»* one ia aid cf execntios 
and that of S3rd Dccerober mu a so enife ■ 
order) tf tbe appeal fromtbe order of ISli D««iBb« 
19*8 aad tba proterJius* sp to the order of Ow 
Pnry Coasciloi Iftb Cecerntpcr Ibaibadsot inter 
ceaoi Uere »xa n«^ne la it» tenna to pmlnde gw 
decTi*-l>oJ,rtroai<oiniii)ragaji to the Coort and. 


EXECCTTIOr OF DECRESWe«i.»«e4 
after aaiitf/iDg ihscoiiditioaa isdicated la tbe order, 
ebtalsios tbe tmstniuaioii of tbe caeo to tbe Col* 
Irctor** Coort EAVii: n)>ci:r Aaaias « datraea 
Z^a( 1903 ) . . X.Zi.B.a 7 AIl .£34 

( B.c.IaB.&Sl.>d.l02 


. ■ . ... - Salt of fropirlji mot ttcltStd <B ifrcrre- 
— Sole eoofrooii icilbwf oyeriicii sa fart ef 
ftifment Jellot^Iytco/i iatt ly ittrt of 
•leal ithtortmo iXiri farty—Styll* (i/'j<«rrbeMr> 
toUr te —la eiteatSon of adrerre for sale on s mort 
gaga ^ istemt of tbe yodguent debtor is (be 
n l^te of certMB picpe rty, untsad of in balf cniy, 
irbiob «ru all Chat was m^gagcd, was sold. Tbe 
role was MB&nrwd, j^rueMion was dcbterrd aod 
nefatioii jvorreding* tool place in favoar of tbe 
pnnibaccr Tie jadgnent-debtor, tbongh barug 
fnll knowMgs of these procrailiogt, tool no objcc- 
( «o bat allovril tbe parfbaser’s eazae to tx rccoraod 
iDreepeCtcftlrf arbole property Ssbaeoeestly tbe 
beiraof tbe jBdgioeat'debiar coll half of uiepri^erty 
tngneatNintooiiel' nbcbnmgbta eait to recorer 

poe^ioatbeteirffMaitbeanctiQapqrthater S*li^ 

(bat F Wnsorb as, if be W nade aoy aorl of 
Is^mrc be smald bato become aware of tb* trae ctato 
of the title to tbe property, which be was psrrbasisg, 
eoaU not ba regudM as a i«ad jtda pdnhaier, 
aad was not >e e^ity eotitled to mreod «i aghwit 
bbeastlicapare'haser BauMaFhaa» « Pass 

ro-paaoos) .> , Z.ZaZf.27AlI,ea 


» ' ■ . ihir^tfiea t*U~^Z>rertt-^Jpfiieatioa 
for otaeaUoa If drftatiaai^OriK* for ttteaitoa 
es^ert toyxynest e/Ceei-ryies— i. defendant to 
a Mttiun eat applied for evnwhon ixt hU famt 
of the decree Ibsieia. Tbe Jfldgeniled that on tba 
4etsodanta''pa5inst.ba CnwPfeci. tbe BsaUer will 
ha rest to ibe Co'ieoUn' foe parbtioa. ' Tbe decree 
itself tmpoasd no nth term ea to Orwt few. Ti* 
defesdast harisgc appealed aeainet tbeeaiJ orders 
HtM motiing the cede*, tW tie eneeatingCoart 
bonog regard to tbe tmos of the decree was not 
tosUfrf mrt^airtngpayTOeiAtdaaadirtiocBJCoiirt „ 
fee on (hophuat. HtK Saotntiis r bintcnnr 
U'HK) 3 .XaH.g 9 B 0 O 3 ,T& 


I -■ . — Bt« /adicsta— ,E^«i of soa-appsor* 
aacr,mlta as/tet rtltat at forefie/etouscd— T'lixrf 
dmnoa — d. applied la Hecotim lot reslitnt ton ttf 
owsey wdh interest tbereoa paid to S ondcr a decree, 
wbicQWBS yabse^neDtly rercrHd. Tbo notice to 3 
d*) not specify the natora of the cU.ai anti an ex 
porfe rrder tilowing the cIuth wn made Tb« 
applkat^ boverer. was diinjiMed for defantl is 
poyiseat of procesa fee* *a4 Jl sabeeqseoRf ptst ia 
wanobara^iaaraSio. B appwovb aub db;Bfre6 to- 
tbe lOtenet claimod, which, sras 12 per cent. The 
Sabordjiate J odga allowed tbe toterest, whicb, bow-. 

I CTS na appeal to tTie Bistnct Court, sras reduced to B- 
I per cent. Oo appeal to tbe Digb Coart Stld, 

I that the order <st Qi« Sobordioate lodge aBowisg 
I {ntorestwu a final order, u it dealt with the only 

I gseetiOB at issae and did cot contemplnte a forUier 
wder and that tliw appeal b> ^ District Judge vna 
sot ^ematore Psataia/irs -dyfor T Sadayo- 
fBelienar (Jppesl ho. C3 of 19W) and Clrd 
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EXECHTIOlSr OS' DECBEE -canclvdea. 
Miseellancons Appeals Nos, lOS and 109 of 1902 on* 
reported), distinguislied. Seld, also, tliat, as the 
notice to JJ ■was silent as to the natnro of the claim, 
the first Order cranting A's application ex parte lad 
not the force of resy«<fic(ji(i so as to estop jS- from 
dispnting" the claim in suhscquont proceedings. 
KnO'wledgo of the nature of the claim can he pre- 
sumed onty rvhen the application is for execution of 
a decree or order directing a thing to be done. 
Sheih Sudan t. SatncJtandra Shunjffai/a, I. S- 
32. il Som. B37, and Vapjpal-andu SJaraeayan v. 
Samd Seevi Animal, Civil Miscellaneous Appeal 
A'c. 23 of 1003, mreporied, referred to. Naha- 
TAUA PATrAR V. GOrAIAKniBHA'A Pattar (1905). 

I. L. B. 28 Mad. 856 

EXECUTION SALE. 

See AmusrsTKATon. 

See Ciroi PBOOEntmE Conr. 

EXECUTOE. 

Sec AnJnKiSTHAToR Gekeeaes Act. 

See Etidekce. 

EXPERT OPINION, 

See Vairatiok or LA>’n. 

EXPRESS MALICE, 

See Libee. 

F 

EACTORIBS ACT (XV OP 1881). 

SB, 12, 15 (1) (e) — Fencing machinery 

■^Manager — Occupier — Liahilitg . — The accused, 
■who ■was the mnnager of a ginning factory at Dhalia, 
resided in a port of the premises on 'svhich thd 
factory stood. He wos charged under s. 15 (3) (c) 
of the Indian Factories Act (XV of 1881) with having 
neglected to fence certain machinery 5a the factory ; 
and he -was convicted and sentenced by the Magis- 
trate. On ajjpeal the Sessions Judge reversed the 
conviction and sentence and acquitted the accused. 
On appeal by the Government of Bombay against 
this order of acquittal : Meld, that the accused -was 
not liable to conviction under s. 16 (I) (e) of tho 
Indian Factories Act (XV of 1881), since the manager 
of a factory cannot ho said with truth to have been 
the occupier thereof. Esepbboe v. Eampbatap (L905). 

• - I, L. E. 29 JBora. 423 

EALSE CHARGE. 

See CEi&nifAX Peooedtjee Code. 

EALSE HSTEORMATION. 

See CBinmD Pbocedpee Code. 


FATAL ACCrOENTS ACT (XllI OE 

1855). 

‘ Hcprcseniaiive of (Tie deceased,' icho 

are — The right under the Act is distinct in each 
and is a several, not joint, right — Limitation Act 
(Xr of 1877), ss.7,a,Art.21, Sch. Il—SepresenU 
aiives under Act XIII of I8S5 not persons entitled 
to sue icithin the meaning of s. 7 nor ‘Joint 
creditors' or joint claimants ioithin the meaning 
of s. 6 of tho Limitation Act — Oonstmetion ^ 
statute . — Tho ■word 'repircseatative’ in Act XIII of 
1855 does not mean only executors or administrators, 
but includes all or any one of tho persons for whose 
benefit a suit may be brought under the Act and it 
makes no dillercnce whether the deceased was a 
European or Eurasian. Under Art. 21, Sch. 
II of tho Limitation Act, the suit must be brought 
within one year fi-om death, unless the bar is saved 
by s. 7 or 8 of that Act. The right of the beneficiaries 
under Act XIII of 1855 is not a joint right, hut a 
distinct aud sovcral right in respect of the same 
cause of action eaforce.ahle at tho suit of all or one 
of them suing for himself aud the rest. Fgm v. 
The Q-reat Xorthern Failvtag Co. 4B. ^ S. 396, 
The beneficiaries are in tho position of joint decree- 
holders and the right of suit conferred by Act XIII 
of 1885 is analogous to tho right to apply for execu- 
tion conferred on one or more of several joint decrce- 
liolders by s. 231 of tho Code of Civil Procedure, 
The heucficiaries therefore are not persons 'entitled 
to sue’ within the meaningof s. 7 of the Limitation 
Act and limitation will run against all ■jvhen any one 
is competent to bring the suit. The principle in 
FcHa.iann v. Krishna Ayyan, I L. M. 23 Mad, 
431, followed. They are also not joint creditors, 
nor joint claimants under s. 8 of the Limitation Act. 
Joint claimants are persons whose substantive rights 
are identical and not those who are permitted to 
enforce distinct and different rights under one judi- 
cial process. Ahinsa Bili v. Ahdttl Kader Saliei, 
I. L. 11.25 Mad, 26, distinguished. Ss. 7 and 8 
of the Limitation Act must be held to apply to suite 
under Art. 21, if they are capable of hoing grammati- 
cally appUcablo to them. The previous state 
of the law and the ahsenco of evidence to show 
that the Legislature meant to effect a change will 
not justify Courts in holding, in tho absence of 
express words, that they do not so apply. Joesbon 
T. MADBAS EAIDWAT CoinjAKT (1905). 

I.E.E. 28 Mad. 479 


FISHERY. 

Fishery in navigahle river — Boh a 

left Ig recession of river — Grantees of fishery, 
rights of — Communication with main channel at 
all seasons . — If a navigable river shifts its 
cou'se leaving lakes, dolas, or sheets of water, in its 
old bed, the grantee of tho exclusive right of fishery 
in the river retains that right over such lakes, doha^, 
etc., so long as these latter remain in communication 
with the main channel at all seasons of the year. 
J. if. Qrey r. Anttnd Mohan Moitra, IF. B. Gap 
Xo ,p. 108, relied on. Krishnendro Bag Choivdhrg 
T. 8ttrnomogee,21 W.B. 27} nn6 Tarini Ohara 
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y— fiwe/ititi 

£>iila T iroljo» 4^ C», I £ B ir c*te SSI, I 

KfMsdfcj HW£Ctti5B»i CflOWBETBr* | 

wars* JfAtK Bir (laOs) 


FIXT0EI1. 

— iandCerJ andUta%i~lAai*^Jtitt*- 

jiatr^Tront/tr af frojttHfJet {IT of iS^}, $ S 
^Tbe mti fifturt U one of coiesob dm la 
IxWi. Imi a iaia tiie Mil Ja sot •> IcniLtiu, oad the 
tfttxmy' lole tote n^\t^ ’ttatk 

tLe te* of EogliBa u to fixtuM foes’* ta btto br* 
«T[|aaf II^ fmuidc^ hu ntja nttitti $a vide • 
•ppliCflids hm M tbore. foi UTthup to he 
/^•r»JSttra3ri.b»“»ttJitWta tie tarth" M th«. 
n$n«taa\f4(fis«lxa«.Se{ tie Tnbtfn of 
wrtyAofc ttTimtbeeeeopisrtofpTtiniMftooUBiie 
tfiposKMioa la the belief toaaUB to thecs »sA Uw 
tnnrr ef fooh preini*** tiiat the; hold nndor the 
Vara^tt »\ea»e viuiiad Bfrtr heu to 

them l>7 the eneiaal lee*K acA vVich bad expvrtd, 
the^ an benuj to tany eat tteb eoresaato a* to 
repam eht. u *oeli ban ta he ferfomed ooder the 
itasa wt&ia a pettat of tutolu dontioa to that 
Aviso vhuh the; tioid pWMtioa, their liabditf 
etfal 4B. tha fooasg at a (euacT t^t cob> 
iststvl at the etl'lraoas of the lea**, ua eot os aof 
e/eoalrtrtereetatei v>«tJi« lepal « e«t 
abe> enatod if the (eaae. Caarrxeaci * £*t 
Ttn (V4*» , I.1.51.S9BOBI.330 

rOTKD 

St* PcMic 

FOBSCZ.OBOBX, 

Stt iiostaiQS 

Stt Tvssr** or P«0f**n iet 

TC3SEST ACT (VH OP 2871) 

—— — — AH (J o/f3M)~ 

,^/i«<ioa irtrfM iit t« ^rtr •— The moct mw 

jtotot duHaetioD Mveoa the Ie^,tCDSifttion *«l 

j.l«l®*)aD4lheloaiaa r<n*« dci(ytt of 1S7I) 
Uealatidi ,~-tbatvhma»io the Land icqsuitMa 

^ ^I>eeul*ta« baa exptetaly cotuUhaM the 
GoeBnineat the eote aflitor m to vbat la^ 
MiaJi be aeqwred for a jabliO porpo*^ the InJias 
lw«t Act gitta the paver to aSorert «ihi«t to 
conijtjoa* a* to the fu^aetA td vhjeli the toea) 
towmawsf fr gireo no cipreae power to denlt. 

KiKcaiDjjBj e or S«t* 

I.IaE.2dB0JB 480 

— — — — — SA 3, 4, JO—" 2*0 eoarWato « rMcmif 
Ferra —TOeal Osorreaeaf sorer* ^ rvanhao 
woet* toarf— CTfro eire* order— 

3 «* fiw lodjaa Terra let 
lyil sf 1811) 4i0a Wit naAe tta «m»e of &a 
jwer eoaf erwd depeDdept ea the cpuuon « dKlaus 


TOBB8T ACT fVn OP 187I)-<o»*f»<?*4 
of On toeal Goramtnenfe bnt opoaa qaeitioaof 

iaet Jtniv "the Local Gvmmeot etaj coifA* 
fate Uf (dreti laiid or waste lasd, whKh ie the pro* 
nertf at Gorenuseoti etc." If Gie Uad aetoall/ 
lalfile that cendihon, Oowaaest «aa Mere se th* 
poenn. tiat otherrue The tat u, cot what appean 
to ^ Lora} Oorenmeo^ bat what » the attaal fdot, 
aoA ai Oie enebtis? (OcSod gtTcA the Lual Qov* 
eruoxat no power to doeida that faob it can oaly he 
by n*wres to the Courts, which bate aathor- 
ily SvtUy to Asiile on qaestwos of kw aoJ fact 

whwewttheiijvisdictooakBOteipTeisly hawiby 

tba L^ulafaie. Tfae power ta A 4 of the lodjaa 
F<rre«t Act (TTI of Jsfl) to appomtaTi officer to 
inquire aod AebrnSaoM to nihtf U Utmted to ksA. 

wikb it k pnpoaet fa rosaltate K*etw«d fceest 
and "to coastitato a reaerHil fori»t”iaapbraao 
defined IB a. t Ami aoder that d*Sl)it>ae> the eon 
abtetWB of a referred foceet cosootos Bi t3!« object 
foreet or waito Jaad only The n<eei£(<) liariMr ot 
the ta as eeaential pact of the Aet defined. 
AecndinD to the defisitios (be phrase" to eonctitoto 
a toercea fofset*' fogaat ta eaanrt Usd hf eatl 
fiaiiea fm* forest w wa*to Tie land, tierrforft 
to whKh a propcpaa) tinder a i reUtto, »vt he f oreat 
«t«aM< iasd.Md it » only in retpeet ef anoh Und 
(bsf the ofi^ appoiBfnI he* power to l&i];tiire uA 
detensisA (b« latui le /erait or wtotb th* 

Fottst oSoer ha* the powrr to ioqsire into and 
detenota* a* to nght* of way or paftBro, fomt 
proiace CO orator mnet, aafi tomay afiisitorTejtot 
etch claiBt with fiwhty. becaBte bo i* dnliaq; mth 
>aad bt reepeet of whieh h* bn* a duly 
iBrwLetiriiu It i* po»ib}e there aiay be other rtshto 
in » «r*r Uad "wbici jn*y tender it fieairaVd* foe 
Oocemmeat to acquire full owcenhin and fu neh 
enJ«A lOofthedadiaaPonst Act (tll of 18?1) 
prondri, withoab bowieer, exteadiBS- the appbmtiea 
of (he eectioa to aor {and {sapabU of eoastitouoa M 
names fereeh Tm proTulosi of &» IsdiaB Forest 
Act <Vll c{ 1871) do not bu the joiifdictwsa of 1J* 
Court todecij* wbetbertbe Jisd is fSitUor !* net 
foiwt or warfe land aed whether, if St be rot ewh 
Und, (he pUSDtifff aro eshued to the oceapatioQ 
Uwrwt JUb'tAiT SutcouroBA t smsTAsr 
o»8t«k( 1»3S) . I.Ii,E.2aEtaa.480 

FOREST EAUXta. 

CTaime /or htEte—FiIloy* oaf load 

Mdoocorfoelsinaf/'eaaeMtor 4j Coter*ii«*f— 
JT>ffe*>r*af<d Wifiia vawemorvil ioaaJartt* of 
ffUasfStgilofaaa'miartrrttpeehtaoJmiineiof 
ertsaJeqf^WMf-— Veerfeify/orprOMfy mfreertffo*- 
atuioa •/><••( Oortr»i»r»f — AjscbiiiSjT prrfmed 
neGLuntoeerhuafufU ftappeo^tbstkliiath* 
diKOBfniUed macsgeniefit oi a eotoin vUla^ and 
tnooea ef Usd aras Bade orer to tie aseector of tho 
FreoeiiteUimant. ynortofncbhanduigOTer.GtrPom' 
meat oficect bad ^Biapofeeuion «n hehaUolthe 
Inaradae Itwaf not afleg^ that when mb poeaoMiOB 
wa* handed over the bdi* in oocstioa w»e errep ted i 
•nd Si wa* not dupnted that fhe hiU* were withuk tito 
tonDnsoq:*} haqndanea of tbo Biid, that 

■npan tbeao facU.-npart ftom any ecrdence nf aStnsd 
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POBEST LANDS— concluded. 
enjoyments by tbo Inntndar, he should bo bold 
entitled to the hills. Jleld also, that it u-as not 
necessary for tbo claimant, in these circumstances, to 
prove adverse possession ns against Government. 
AJAJTTOBIS AlXI KHAK t’. SEOBETATIX OF SXATE 
FOB IjfDiA (1905) . . I. E. B. 28 Mad. 69 


foepeitube of fbofebty. 

See Lakbioed ASB Tekast. - 

, 8 C. W. 828 

JSarlaliimxdi, zaxnindari of— Forfeiture 

— Re-grant — Malialis or hill tracts, retained Ig 
Q-orernment — Risocees service tenure holders under 
&oierntnent — ^Nature of tenure — Kattuhadi or guit 
rent— Savares,inhaliUantsof hill tracts, position of 
— Zamindari charged icith payment of Kattuhadi — 
Oxonership, if passed to catnindar— Adverse pos- 
sessioxi — Acguiescence under mistahe — Kstoppel — 
Evidence Act fl of 1872J, ». Jlo , — Prior to tbo for- 
feiture by Government of the Parlakiinidi zamindari 
in ISQO, tlio Maliahs (certain bill tracts to the north 
of the zamindari) formed part of tbo zamindari. Tbo 
inhabitants of these hill tracts, the Savaras, vvoro 
once a turbulent people and in order to control thorn 
and to defend the passes io the plains, tbo country 
was divided into Mnttas or forts and each placed 
under the control of a local chief or Risogee. Tbo 
Risogees hold the Afuttas on a mere servico tenure 
paying nu annual sum to the zamindar by way of 
Kaitxxhadi or quit-rent — an arrangement not umiko 
that which prevails in other hill tracts in India. In 
1802, the zamindari of Parlahimidi wos ro-granted 
to the zamindar in permanent settlement, but Govern- 
ment advisedly retained possession and control of the 
"lands hold by the Risogees.” Meld, that by this 
and similar expressions were meant the entire MxtUas, 
which made up the Maliahs and not merely' the 
lands, under the direct cultivation of tbo Risogees, 
inasmuch as the heuefits enjoyed by them included 
not only' those lands, hut also fees and other dues re- 
ceived by them from the fi’auerros throughout tbo 
whole 'of tho Muttas. Meld further, that the 
proprietary right in tho Maliahs did not pass to tho 
zamindar, when the Maliahs were again placed 
under tho control of the zamindar in 1823 and the 
Risogees required to pay their quit-rentthrough him, 
and when again in 1S26, in consideration of a grant to 
the. zamindar of certain villages situated outside the 
Maliahs, the zamindari was charged with the tri- 
bute payable by tho Risogees to Government. Prom 
1830 to 1890 the zamindari had been managed by tho 
Court of IV'ards. During the whole or a part of this 
period tho Court of Wards worked tho forests of tho 
Maliahs for tho benefit of tho zamindari in tho mis- 
taken belief that it belonged to tho zamindari, and 
other Government officials acquiesced therein. Tho 
Govermnent officials under the same mistake also 
encoui'eged the expenditure of zamindari funds upon 
the making of. roads in Die Maliahs. But on the 
first occasion tliat a claim of ownership was distinctly 
put forward by tho zamindar it was repudiated by 
Government. Meld, that tho Courts in India were 
right in holding that tho zamindar had failed to- 
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concluded, 

make out a title by adverse possession. Also, that 
these facts did not estop tte Government from 
claindng ownership of the Maliahs, GOTOA CllAir- 
DEA Qajaeati Naeataxa Deo SIahaeajatottk 

GAEO V. SEOEETASr OF STATE FOE IotIA IIT 

COE-VCH, (1905) . . 0 C. W. M. 653- 

1. 1.. B. 28 Mad. 553 
L. B. 82 I. A, 63 

FBAUD. 

See Cira, Peooedote Code, s. 244. 

I. L. B. 27 AD. 704 

See Estofped ex judgment. 

I. Ii. E. 32 Calc. 35T 

See Moetgage. 

See Saee fob Aekbaes op Rbvekus. 

I.L.E. 32 Calc.Ul 

G 

GAMELmO, 

Romhag Rrevention of Qamhling Act 

(RoxTxhay Act IV of 18S7J, ss.did faj — Instru- 
ment of gaming — Single page of paper used for 
registering xcagers. — ^Tha expression "instruments 
of gaming ” as defined in s. 3 of the Bombay Preven- 
tion of Gambling Act (Bombay Act IV of 1887) 
includes a single page of paper used for registering 
wagers. Emeeeoe ®. Lakhamsi (1905). 

I. L. B. 29 Bom. 204 

— Romhag Rrevention of Gambling Act 

('Romhag Act IV of 18S7J, ss. 3, 4, 12 — Gambling 
in a machhxoa — Public place — Romhag Marhour. 
— The accused, fourteen in number, chartered a 
machhxca ^oat), and having got it anchored in the 
Bombay Harbour a mile away from the land, carried 
on gambling there. For this they were convicted 
of an offenco under s. 12 of tho Bombay Prevention 
of Gambling Act (Bom. Act IV of 1887) for gaming 
in a public place. Meld, that tho aconsed were not 
guU% of on offenco under s. 12 of tho Act, since 
they cannot he said to ho gambling in a public place. 
Per Battx, I . — ^The w'ord “place,” which is 
patient of many different meanings, must necessarily, 
in each instance in which it is used by the Legisla- 
ture, he construed with reference to the inten- 
tion to he inferred from the context. Thus 
in e. 12 of the Bombay Prevention of Gambl- 
ing Act (Bom. Act IV of 1S87) or in s. 3 of 
36 aud 37 Viet., c. 88, in connection with such, 
words as roads, streets, and thoroughfares, it 
has a very different meaning from that which it bears 
in s. 4 of the Act, and from that given to it in con- 
nection with s. 3 of 16 and 17_ Viet., c. 119, by 
judicial decisions. The mbchief aimed at in s. 4 of 
the Act is a mischief clearly distinct from that 
aimed at in s. 12 of the Act. In the former, 
tho mischief aimed at is the practice of indivi- 
duals making a, profit by providing a spot 
of their own selection known as a place whore- 
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ItcLto'J if »ttncXj>g r<»T>* 
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i»al rUjla? f-* aot'aft * h r*rt« {* a U if 
etO aatVy *>*>! a* a Ja>u I t**o t t ^ ta 

»':.'»oi^ortcft}«2t''*i<®ts»>a" !» aaUtf *® f Jo* 
tnLtalB*. ! V* tM part taalfir-fuo rtal 
Tbu |>W« »M fm^gaatail ky U^t Tvl>tV-^n wJ itUn 
aa4 (utrttwaBU cf fis a/ am / «&l vit* tbo 
amir-) «tr« am t*L TV* tftfli'nJ <*« WW 
(Vo wraa*) t r'rVrt •*.!** *i « ab) &t(tV* 

OnaUT Tmta. n it Oant ac O't JU< 

llll)«r} (U(tS«woM«v>i.a la.*- 

ttalo (o rrlf e* tU *Vl>V aaJrv a 7 

•(ta AetANiLt t« Anv*. tut c_« f«w •«*«««) 
MaetiAwm ra® bg V^asiiVta tU fatmy *u 
asairtttn^ if oiilrsn W -rk-a tVv* 
waa, Xitniarr tv* Mrrfm la m^**t 

* tb tU rntW MS* B> n a. & li U« A L 0 tJ 
farthof tbat BOpnvQiryUn trat* awra-'olt.^ 
Art tlvit tt* ?■•* " kryt " k’ aej j>iT*n a* • 

rmaiastns! ; Ue* tV« mBtirtM r f a 

vu tbrrrfot *ran^ ia «r^r to oea fa » a* 
B* at» ani^ a, a f iSr p-inUt rratrat*** f 
^ 1) * A/t nVaUy Art IT d JtJ-) » 

»? a msasoatac Of bw CU on<*Mr* to trV 
Isuerrtp*** t-at tU ft'Kn (Vv;>v| « 1& Val 
tkr »»»rT w <*Tai«T or a jtrrca « loiter 
tMo«<i'*(-rlli«p,a«a.lro«,{ti btk*v ua rtwgm 
prosnffhoB*. It i* art («<Vinl( a^rc.«tU* 
«w) )V» pterr la ^arr'v* far tte Pvjw 

r ^- 1 -^ .v>~ ~ ^ «t*an 


ef foraJog tim Elcrrtoa « 


ttWt) 

OASiiwa notfsE. 

S * Gutuaa 


LUnsSfl n. : 


llMJl.SPBca, ssp 


<JiaaaiAi. ciiAoses act (x or jaw), 

riairf 

vmv . «/-A 


OKfERAJ* CX-AOBES Acrtxorisa-I- 
aMt »»*i. 

flows* Vy at * J !»»»'** Va ao!o»t» fct 

a* gMi*** w C -la narai/a; ef H t. ft !'<*' l-ti 
(irtMtal Ctesw Art er a 161 af tb* Otetsat! T***- 
c«.aitC»U BiSlcatfi i*t « ITvrtaa* 

I L.Jl.«C*l< 
ohatwaui TjrrnnE. 

gtafra ( t<»*rt * if**la»*~rrr,; 

rWt/j— Ar»«#»r«f r. »»— 4 f*ff 
•t I liTBan It j *1 f'-a It’sr* Iv* t l-O 

tVovi! te Xart Is-J IrWTMj **( ft csi»r 

C tm r*t<ir*rr*Ui) /ttW I* Ir* to «•*} & *»• 
lap^Miivi f a T*i irt-iao! 
adrO(tpl«/o« arraiT*! <|1 1 1*^4 *a> 
at a lao) tait* t friea * 1 av t-ojr alter*- ■ t 10 

Ca > *M*.^t >*<,>►»»'■» aal ■*» 1% •'•* »1 ‘i* 

I mef tU aKl-r9*rrt.«-oa ti* U0» U *i 
% La It* •*! Ua't af ran.* u‘ a*! 
rrmwoai M~aM4 v-iti tV* fjK-' at l-at 
t«al *a* <ir-I U (orf<<x-tr iSi / l-o I o 

l»aa*» a-M cm y t"l a-v J« tMk-Oet 

aa) Ur kci.!#* *a* >*«a) It prfl rtt Lo wrt t 
) *»4 1 -a a lexer* *f L-* tri-Js^'io 

4-tera, a) •* rms-i-t If IS* *»A C*f *o U-o 
1 <Mrrs«* t «9 Uo p«*i»J tV»l tS* tin •** *»*♦ ha 
' lAfit »«a-**i*rj •* l»t I*** ^rtottoof • Ai Jrartr 
irtf '(•’•it t tsi » X•^hl••S tyh P I K 

j tr.m r.c tjf f r A • .o*-i i> 

) It V* «•* tf La tv tear «f a fttfa* Iratar 
I a -.rr ••Ate {m-t vviaal C***t •* raA**/la>I M 1! 

1 Vt*<mt^, *te«0*plo^o«2 temwt U-auV^ 
i| yartathfj }*rt*rsa.»( tlo artate*^, • 4 pV* 
(r*rt*raX * uo an) rarraarl m* V* a,*p<ter’l ex 
art •» lo uU.f iy Ua Jfaf at.'w Is A** a e 
fj" • i-rt aa lararv »y •» IW pal *f tVa tAj^ j 
ta4a«Vtr(te v >-I*xU f lSi4«!m Ivl -M^teUa 
' *fc* •f’n.m *• * fiafr-jaf* »# lU *^11 *>«.» 

I tf Uo^v pii 'tVTrr* Atrtag L* U«4 le* *f • 

( 0 »at«-*fU* M« *4* •>»o ay^tetal <4r~t * tea* 

1 < IX.W I't t I oA La rt Lo m f J 

*>«»«w»seft> inAiB^ tf L» fjiter axj tUS 
) afvn sit (a rr'a 4iais ite *<* aia n* .W fa *te*' 
••~V •-l.oefti liirt*; la fi— <«•» t'rt-sa V* ioA 
ArscaioX «L-* vl-»c M I o Ar-t rrfl.* 
Jute* u Vata t (UK r Kill csiaiv 

{»» J . P C. V > e«3 

arrr 

A»» rr^tenttr 
V* Jitwp lir 
Art Atieoyibx* La-r 

l.I..Jl.*911ej3 153 
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teT-yu/t *" /**,*'“.*• M»Wa*.l afatltr. 
!£?-t !?•'**• *,* /kopM»*r#pi./»Jt 4»>rv*-4 
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GOVEETTOE m COtTITCIIi — conti: 

ViKBAJiA Deo JlAaABAJTOTOAEU Maha; 
Jeteobe V. Gunaebbasi Deebabaothb 
ick( 1905) . . . . ec.w. 

S.G. 1. 1.. E, 28 a 

GEAKT. 

Sie COGBIZASCE. 

See STaibienascb . 8 C. W. E 

Grant of taluk in Oiidh — Sant 

eessive — Sanad granted in saisCituliajifor a> 
ImposUioa of rule of inheritance contrary i 
law — Validity ~lBxecutive act in times of 
JEffect—Croten Grants Act fXV of 1893J 
Pleadings — Issue not specifically i 
Secondary evidence — Admissihility—Oiidli 
Act (1 of 1SG9J, s. S2 — “ Legatee,” meani 
Before tire annesatioa of Oudh and tto prod 
of confiscation, a taluk was held by a pera 
whom subsequently a summary settlement wc 
and who in 1859 obtained a sanad pnrpoi 
terms to be a grant of the taint to him and 1 
Eo particular line of inheritance was indi 
thissnnad. After his death the person n 
cceded him as his heir ncccptod,ial861, anothe 
which imposed a rule of descent different ii 
laid down hy law : Held, that it was CO 
for the latter, who became absolutely ent: 
inheritance to ovorythiag that passed un 
earlier grant to surrender it in eonsiderat 
re-grant of the satno estate on new terms 
further, that all doubts regarding the vnl 
GOVEEITOS nST CODIfCIIj. the second grant have been removed by i 

•visions of s. 3 of the Crown Grants Act. ^ 

■ Court of Agent of G overnor — Appeal Whether after peace lias been established in t 

to Governor in Council — Lisnassal of suit on acquired territory a Government cau by an e 

ground of political expediency — Leyality—Zes create a line of inheritanco different fn 

judicata—Jurisdioiion, want of—Gonseni of par- laid down by law. A legatee, ivho succeeded 

ties — Act XXIV of 1839, ss. 2, 8, 4 — Pules XXI before the passing of the Oudh Estates Act, 

and XXII.~A suit instituted in the Court of tho legatee within its meaning. Thakurain Jtalr 

Agent to the Governor at Vizagapatam was, upon wary. Pae Jagatpal Sinyh, 8 O. W- 2 

application to the defendant and without opposition j. j. x43,' followed. The Judioia 

from tho plalatiff, transferred fay tho High Court to allowed this appeal on a case, in rt 

the District Court. Tho District Court dismissed it which no specific issue had been settled, the : 

on the ground that no sufflcient evidence had been settled appearing to bo sufficiently wide to c 

Snbseqnently jyjd their Lordships being satisfied 1 

tho High Court aecided that it had no jurisdiction rospoiidezits were not tlicreby tuifftirly tc 

to order such a transfer and the consent of parties surprise. Eaj Ibbea Bahabub Singh i 

ooffid not confer lurisdiction. The plaintiff there. Eaghubaks Khwab (I90S) . 8C.W. I 

after instituted a fresh suit in tho Agent’s Court on 

tho same cause of action. The Agent dismissed the Mahomedan Lata— .Transfer 

sx&b as res Judicata, aai an appeal to the Governor session — Costs. — On tho 5th day of July 

in Council was rejected on tho ground that it ■wo'uld a Mahomedaa lady, executed a gift pf move 

ho ineipedient and set a bod exa’mplo and encourage immoveable properties, including the house i 

a multitude of suits for the same cause of action. she resided, in favour ot A, P, O, D, P, tb 

Held, hy tho Judicial Committee, that tho legal and minor children, respectively, of her i 

right to bring a suit and to have it determined by sou iff. After the execution of the deed of 

■the proper Court created for the purpose of deter- took exclusive possession of the house on : 
mining such suits cannot bo barred upon 'consider- and on her cdiildrea’s behalf. On the 7th 

ations of policy or expediency, jf iso, that the former July 1901, JT returned to tho house, .ano 

decision of a Court adjudged hy the High Court to instSmee, the tenants, who resided on a poi 

ho without jurisdiction cannot he treated as res the property transferred, attonied to A. 

judicata, and the plaintiff was entitled to have Ms tho absence of I from July 5th to .Inly 711 

suit teed on tho merits by the Agent’s Court, Sei certain furniture and other moveable pi 


GEPT— conciuded. ~ 

Guardian and Wards Act {VIII of 1890), II, the 
uncle of the minor, relinquished in favour of the 
minor, tho share to which he was entitled in tho 
property of his deceased brother, the father of the 
minor girl. Tho cortlficato was duly obtained by tho 
Collector. Tho plaintiff, a judgment-creditor of JIf, 
then sued tho minor for a declaration that M’s share 
in the property of his brother, which he had rolin- 
^uisheil, was liable to attachment and sale in execu- 
tion of his decree. The lower Court decreed tho 
plaiutiff’s claim on the grounds that the rolinquish- 
Mient was not valid and binding npon tho donor 
under the ilahomedau Law, since being a gift it had 
not beeu accompanied and perfected by possession 
aud thatitivas void against M’s creditors under 
s. 53 of the Transfer of Property Act (IV of 1882), 
because it had been made with intent to defeat, delay 
or defraud them. Held, tint tho relinquishment by 
AT of his sliaro in tho property of his brother was 
not a gratuitous transaction, but was supported hy 
voluablo consideration, since as consideration for tlio 
Collector’s undertaking tho responsibility of adminis- 
trator of tho minor’s property, ho ngreed to relin- 
quish Hs share to the minor ; tho relinquishment 
■n-as not a mere gift, but was supported by considera- 
tion, which tho law regards os valuable and that, 
therefore, tho rule of Moliomcdau Law, ■which 
requires that a gift must bo accompanied by posses- 
sion to render it valid and binding upon tho donor, 
did not apply to tho transaction. MAHAintABUsis- 
SA BEGHH O. J. G. BACHEtOE (1905). 

I. li. E. 29 Eom. 428 
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tonae. tliereMeet 
OntislBtli ef October, iOOS^Jiiei 
isCwtate. CpoB tb« «o5e Kirrinsf 

lUinuo^ tiattbe kUcgwl pfl«» 
inTslid unlet jitbomelkn t**"* Stti, tli« «t«o- 
haa of » deed ef gift of jaejoreaVle property ueoiB 
yuued by » trajportry abandoiuncot of poesoaum 
by tb* dotior ta f»«ar ef th* twarferee and tiM 
fcltoramert of iresiit* to fto tnaaf oreo is k wRcieat 
deliTHT t£ oeisia W ii*k» the pft uBdee tba 
M»bon»l»a l**r. The f«t that dortPg tlw 
doBBfat of posseewoa. » portion of the donor^ 
moTeebt* prop^ temsim ou the pmniM*. •nd tbnt 
the doaor. ef ter • feasporuy ehisee, eoabsoe* 6» 
resideintbe Mae, does not lender the imniferef 
TicBstsdon InoperetiTO fAsii JireJ;»*» SK»ti 
StUfn^. T Z X S Xtm. US. lalloweA. It **» 
arffiiiu Vb« divcrewra of the ln«« Oart tn etU* 
eepints costs bl the Itt defesdeat end bet miner 
children. Bst ealy one eet ef easte w»s ellareJ In 
th»*pj>»»I- Khuw* Stf«iS * Rvehii SitiT*s 
(lOO&j . • I, Ii- E. 2® B»ta.4a3 

» Oratl, reertrectiee 


du<iae«tiA«f jfren lie nylte, «iut ie eh(«s«e 
iKmllf J>eM fie yreat ^Ot vtdcb 

pvpert* tebeegfut «al/ cfib* Borel ehere ef 
the nreoso ^reo m oommaution ef cun tberctofere 
ptyiblease peUa<teut eilensce, taait be eoaitned 
etnrtlyiB feTootofttnCnen. tAduf<*«mf/.t«<c 
ngnntentreftbetereaw biiTUT IU«cai9* 
su r Stmriti or Stirt <i903) 

X.^B.2dB(>]n.4B0 

I ' a/ler etnjlttal i t * • Ste*f 

fie» e/ italtait «* reyreet~Ceiw!>«e(>M a/ 
eeceetie'*— ?W/» ig efcrrre peerrenoit— • JTefopjxf 
— •dfelielt Irtatti trrt»t»»ttg by Ceert «/ VTaria 
•ifartc!tim\Aiar\»*i ecyeictecxo* if efirrr* 
of a»Nr»iMn(-~£*id<w«ac< fla/tSTit, • tU^ 
Fnor te ITf9 (be luniadeiv of Fnrt^usrm iaOodrd 
eertsia (reete of forest lande^led ife/iaW.wMrb 
»*i« held by 3i<royrrx or local chiefs cm errrfce 
tenarcs In respect of which they jmd to the nnda 
deraiaau ht/faladi or qait rent } tbeir dato 
bang ssfrr oZu to krep np *a establtshmentof 
gasfde et certua thenw for polsce porpoic*. Br> 
udcs the JfeJiekj they held oucr leads wbuli they 
occvvicd and oaitiratcd for thnr ona lOppoH. lA 
rons^arsce of n rebelhoa is m? ia 'nbicb thethea 
tnmmdu took part, the Oorrnuaent by A pcocleam- 
tJoa Iseaed la 1«0 > decUmd that toe xnnuacUri nt 
conSscated} ond thet «tbeBuwTso«” wcrebeace- 
{■rtWMdtejnj toiM rcswree iinictlytat^Co&ec> 
tor and to he for «w oalw toe eompaay'e isme> 
diatcaatootityj but that they would wdnecoom 
WlcratbeAajftftoe asaaiiar “taeielasdtetiM 
aMcitars wjbthe eicepBoa of those now held hr 
toFi*»Jy»o».-»hKh an hereby declared eepeia^ 
from the Jaaaaisflforerer’’ ‘nm nitoralioawae 
made {a 1?03, after toe death of toe reheOmin 

beaao. What seas neepted from ttak 
r»*gr»^and fTOai the aescanaeat that foraed (to 
eaadiaoaof toewgraniwaa rariooslydeeeiibed 


QBAITT— eo»f‘»*e<f 

*r (he lands held by too Jieeojreer," “too poweisions 
offbeBUeofees,”»a(l'*»H binds or mssains orfeae 
heretofore appropriated to toe wpport ef police 
estahlubments.” In a anit agninit too GaTernmcnt 
hytoetSBiiadsr of ParUkunedi In ISCH, ciavsdn^ 
prcqxvtary right in, and possesion cf, the ilaJtait 
M appertaining (a tho rAmin<laTv.-£efif, that the 
Bionfr wsstmebiM! of tie exeepboa eras tint it 
uwladedths AfislseHand sot only thelasdsoccnpleil 
andcoltiTalcd by tie BiiiOjeet,theifa/sab» tocrefore 
Old not Slider tie re*graat, bat romaioed toe 
pnqietty cf Gorersmeat as (bey had dons rtnee toe 
fwfeitiua. Is 1823 the Oorerament transferred tb« 
Xittagter, wbehadben placed m 1S03 under too 
CoUcctor. to Ibe Esxusdjuv and directed that toey 
ahonU be reqssiod to pay tieir qaiVienU to him : 
ITsftbtoat the anaagemest conferred no propnetary 
right m toe Ifaliait npon the lamindar, who lorsrred 
tlKrtby no lushilvty for the qeit^nta of toe Bte* 
Meat, bet had only to accoont foe what he eocooeded 
in^lectiBg la 1835ee?tam vilUgessot sritoiatoe 
Afaisals were granted to tie tamindar m con^dera' 
bon of hit BndMaklag liability for the qut-rcnti of 
toe BtiioytM dTrid, tost sstoaaexpretj gnat ex- 
eded^ tie infcumee that the umuiilar obtamed any 
propineiary Tight totoe Afalmli ‘IheOenrts below 

had conenrred u holding that the plainti fl had cat 
piorcd tbeae^enlloa of ntitie esauut the Gorern- 
Dent by adrame puseeaion forfOyasre, and tie Jodh 
cialComsitteespbeldthatdicinoB Trom 1981 to 
1893, ta eowgaeoM of the dmhihty orbnpamty 
of tomwre cnndndar*. the Euniadan ww m pcseei* 
aten «f toe Cosrt of SVarda npreaested by the C<d> 
lector ef tie district, afid the Covt of Watda 
emneendy treated tie Ualithu as >f tbey bdoaged 
to ^ ADindaTt, worked the forests Snthe iTaitoit 
and cOBstnKted roads throogh them at the npeaae 
of toe xamindar and tie cfficen ef Gorenuent 
under tie aame mutako acgniceoed mthat pmetaca 
and (soonraged each an ezpeaditnre of laaindan 
fandanpontoa dfaliak* as Ktined good to tie pobie 
uterest SeU (aJEmugtoe deciston of tha High 
fonrtl. that there n-u u that condact im nch 
Tcpraentat'on ns eonld nre nse to an estoppel which 
woal-1 prsrent the deandant from desymg the 
plaioUffa titlw. Coraa Csa»isa QuiTsti 
Aaaaxaaa Hbo « SacnxTsaT ta Stan ns 
Issu EX COCSOL (190S1 

I. Ic H. 28 MuL ISO 
b.c.OC.'W.IT.B&S 


Sett tj iiorpatMarSptcxfii Stlxtf Act (- 

J877J, e 53— /eyeKfiM, relnf If, wAea fe ie 

yraatsd— Soawd rfwcrriioa— graet— 
JV/sscwpriea a$ to ttiie eoaceyed— 

Oeitrgroeei rsyit/—JBryAf/9 rente— 2«t«r»iois— 
Vraefe-farv itmie~£xgit of feette to meerafe — 
lathe aisense ef diwct esWenca of its termaand 
felling pnet of terntonai or fatmly cnetem to tho 
eoab^.a lAeryoii grant cannot be ptesamsd to be 
of grAter duration than for too Wetune of the 
grant** Saci a grant cannoi raoreoTer, bo pre- 
Fsscedtobeauzttliaaa grantof rootsasS prohts 
and does not carry with it aright to open Dine* and. 
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O-RAUPV-tcncMti. 

tmorf saiarral". ■‘vliidifini a piriSon of Oto yoii. 
PrerJeti* to tfio kh»rpi)^^ ^rant hi qaf'ition in tbSi 
case, the grantor ijsti lo'ntta away Hie sturface rlgbta 
in fsToar of coo t? nnji rnlisc'jncnl to the grant bo 
coDToyrd the nnilcrgroantl ngiiti to oao C, «lm 
inriawbiic Isml jinrchaHal tiienirfaec right' frotn 
Ibe raewKijrs in tit'eof 0, i/rM, tiiat in Uii* 
ease, the Horyor.t^iar Wing ralitlo'l nejiboria Uio 
wintrak nor to tht; yo^rsiioa- of ti’r mrfafp, the 
Courts 5^ Intlift inxl j'n'jvorly lefn'ril h!' pratrr for 
an injnnctsoa ro^iiTaining C from working the 
intoeralj. His rigiits Ix-lnp iimited to the receipt 
of Iho mit-» re'crvi’tl entder the iejae to O and »uc5i 
tftber rigiit', if any, a* wight l»o Incident to the 
reversion aeqaireA n'asler tiie grant, he miehl pres'i- 
hly be eaiitied (o damagM upon proof of injury (o 
li)9 reversion or that his vwirify for the rent notild 
he Jrupaired. lint there svas iio ftW) for gninting an 
injautrlioih S. 62 of the Specific Itclicf Act pjscc' 
the grant of nn injanefion in the foaml di'cretioa 
of the Court. Ko jnjnneiion ought, in the cscrciro 
of soanA Ai'cretion, to he grnntcA erhero far more 
injury weald he infiicir-d therohy on the defctnJnnt 
than nay adranfapo accruing to the pJnintiF. A 
lessee under n Jan/iU-luri let'o iKcame cnflilej to 
the use mitl po'‘c«ion of the surface. Tlie mineral 
right* renninni in the owner. TiTrnAVt hlrKrarrE 
e. Connx (Ifsof.) . . . 0 C. 'VT'. N. 1073 

- Grant for matnifnanor—Uahvana 

froperlytmiure of — I’oircr of granite to altenate 
—JtKfocXar of Darbhonga Jinj. — Jtnluana pro- 
P.orty granted in nccordinco with tli- f.'ulno’ntr or 
family ensfora of the D.vrbhanvn llaj S» pr-pcrty 
grunted to the junior male raemhrrs of the family 
to he enjoyed by Ihoin in lien of nn>ney maintenance 
subject to the proprietary riahls of the grantor and 
ilia nUimate eUitn as reverBioticr on the extinction 
of the grantee’* dependants in the male line. Tire 
grantor remniu* rcsponsitde for the payment of the 
Government revenno and retains ills p 'sition ns the 
recorded proprietor of the property nssigned. Tho 
gratilco is hottnd to p-iy to the crantor such rorenoe 
wh'cli the Imter pays into tlio Collectoratc, and this 
obligation can bo enforced by suit, Tho pranfeo 
has a right to aliennto the property subject only to 
the contingent intero't of tlto grantor. RAMEsrrAK 
Smon c. iinr.riJEE Sr.vcn ( iWu). 

I, I>. B. 32 Cole. 088 
8.0. 9 C, W. 587 


H 


I IlA'Sn-CmT’S'A-condmM. 
i tine open Rti adju'trornt of Rcconnt*. by signing his 
I nnwoorer »n cight-unna st«ii)|r in (i Imth-ehitta 
i It was fotind tliat an entry relating to iaforcst wao 
j inferpntat/hl in the tta'h’ebilta, at n snh<<'h^ucat 
, date, la n (stilt to recover the amonnt acknowledge.!, 
! plahitits put (ho Aoft •cAiV/it in orldencr, hat no 
I reliance was plsi'o-i on the entry relating to interc'f, 
f Jior ‘tear any iiifercsi nskril fin*. J/efri, Oiat plai.n- 
; tiff w.'ia not suing njioti any inrtrnment, which be had 
j fran'lnlently altcrel. The entry, on uhicli he reliwl 
' and whicli I«d not been altered or tanipcred with, 
I was put in jncrVly as an aektimvlcdpincnt of dcfca- 
j dant’a liability, and there being 110 question as to its 
i getititnenes*, plaintiff wits entitled to a decree. Tito 
I authorities diwriminato lictweei* cases in wlnelt the 
I altered doeument is the foundation of the claim, and 
. those In which it is only nied ns criiionec, Uogun 
‘ C/iandra Ohoth v. Dho'onfdtinr Mnndiit, T. A. Jl, 

■ 7 Calr,'i'J$ J Christa Charlu v. Karilasat/tta, 
T. f-r. /A 0 Afod. S0!> I Atnaram v. Vmed itnrn, 
1. L- A. I)o>n. 610, referred to, H,tii!r.vi)t!A I,ai. 

' Ror CnowjinnT r. Ujia Cratiak Qirosn (1005). 

i 0 C. W. K. 095 


high COTTRT. 

rg— juriediction of. 

See AvvtAt I. I.. R. 33 Calc, 673 

Set Cirti. rnooEuniE Cour, o. 111. 

8 0. W, N. 748 

See Con’inoiiT Act, ss. 8 akb 6. 

9 C. W. K. 691 

See CntiJisAi. PBocEBtrai: Cons, s. 145. 

0 C. W. 3sr. 1040 

See CniuisAii Pbocedcbe Code, s. 193, 
srn-s. G . . 9 C. W. 3Sr. 821 

See EvTDr.xCE Act, s. S.'>. 

9 C. W. ISr. 036 

See iKSoETEKCr . 9 C. W. H. 962 

See Lettebs Patent, b. 89. 

9 C. W. m 806 

See Peactice I. li. K, 32 Calc. 146 

See llETtEvr . I. L. it, 27 All. 92 

See SAKcnoN TOT. Peoseoction. 

I. Ii. B. 32 Calo. 370 


HATH-CHPPTA. 

See Limitation Act, s. 19. 

0 C. vr. 3Sf. 80 

Anfrg — JTalfi^chtita, suit on — ’Entry 

relating to aoVnOioledgment of debt — Material 
alteration — Interpolation of entry as to interest — 
Poctiment merely relied on as evidence — Sffeet 
of interpolation . — Defendant had acknowledged 
is inflebtedneBs to plaintiff for a certain sum found 


— Ordinary 

Administration suit 


Original Jtirisiiction — 

■Prager for setting aside 


l-audulenf award and decree made thereon hg a 
Uofassil Court, and for setting aside leases of 
and in tnoftissil obtained by fraud— Accounts— 
ognfas, expenses for — Enquiry, form of— Exe- 
id^s liability.~'^’'eiso. tho primary object of a 
nJt instituted on the Original Side of tho High 
’mwt was tho administration of tho estate rtf a 
loccttBcd testator resident within its jnrMiofaon 
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HIQH COXyRT~eeiielmJei 
ppscjpsl eiwntor b»m? tetidmt 
W«g 

file aSeliCoDrtin if* OtdmMj Ongia^ 

»ion Juid » nett to ordet &anmiirtMhQa at ttw «»» 

iLd M«alW 

tW*iMd hj tta fTwd of tt« <i«Bter Jt»r^ 
QitfcdtcTMUaWii greoted ty ttsCcwtM U» 
8*.Per«onM atirng • frsadtt!eB»»irwd»»«™" 
of CoMt woold not that dwreo 6»'«» ^ 

laMdutwa el tie H igb Coait. «Iim redriwuig 0*1 
fraud Firtitf, for Cm dae M ««* 

wUlA tt» H^fh Ccart r«iW “d «* d» I****? “ 

Cm femtoial fcnats of Itt jottidictwa. lM«e 
InsM liBTing ieea made u »a Jnetdoot of Cm 
»SD ie tnai. B«»obS BhUBI Bos* t 
K xsTiaui DiSSi (1905) . e C W. H. WX 

Humu LAW 


BINOa LAW—ADOPTIOjr— e««<r*»nf 
jntrmd. >lco< Bct apply * eoxttrtato tii9 f*»e of 
aa adopOos made by » videnr viiJer suitonty 
Smohtt deoMMd toitAOd, roeb anadc^bon UIu^ 
{b law aa adopboa DMule by tbo widow aa agent on 
behalf of >*T Iinaban t The aJopCoa tiiwcfore by » 
Binda aridow, Inrlrtnecfa wntten anthonW to 
adopt gitea to t« by her deeeaaed hmband of ter 
bioiberi graodaon (or too) la not according to 
Utoda law aa iaralld adoption 2!*tatiinal Ealtai 
St^r X «fayj, Ml J' C fW.f. 

ff7. diasawed. SnraniMl* r ffawoyyai T Z £ 
a af«f iSi Sajatearlra Sat r JmsaramSat, 
2 L S 2^ SSi t va^ Sal 3«»n- Cittilal, 
I Z S £3 St>m •’’Si foUawM. Siag<tat 
Sitfi r Siofitaa S‘»iSi 2 L S 17 Ml 30t 
bjA I I S us .41! 113, and CXowdrv Tadan 

Sittlx Sttr Oitij iSi»yX/W Afpp. 1 MS &>4 

rrfmt.1 to. Jai Fiscs Pas. Sisqb r lUjor Pai 
SwcB (WS) . I. L E. S7 AJi 417 


X. AjK(?nos 

S Auzsatios 
9 Cratox 
4 DisM 
8 Eroowwift 
6. Osyr 

t OCAISIIS * 

S. IvstssnAs-ct 

0 dAt'ia 

10: dOtST lAXar 
ILllAmrstsct 
IS Maistacs 

15 PisTmoy 

14. BiSTTimos o» cosrtOAz uasr* 

14. SeniSKxtB 

16 SninsAS 

17 TFipow 
la tviT* 

19 Wbi- 

f»iCormejieT{Ho»18-S!l i 25 

I L B 37 All sei 

Stf Gtan . , B C W 1». 1009 

Ste Kboca UkBCvusAss 

X. L. B. 29 Sotsi. es 

Stt T»xy$*n at rtaian ser 

0 C W B 78 

Sts Vr»Bo« Ajrb Pracssna. 

I L.B 27 AU S7l 

Set XTat. 

0 C. vr. 3T, 309, 742, 78t 


HETDn BAW— ABOPTXOIT 

Tit nle of HiBda U« that a Ba>dD ft 

Bciild^whow aotier he toald ^ l^ySuy fa 


.1 . -iddoytioa if lit iricTow s XTiacfa, 

aeXo ftriettaitj Sn _fatitr~Priiitet ef (At 
•riAiavd •Mtlrr'ia fat) et tie etrimoty e/ titp^ 
flow— .dr;a<««c(aca<~Tlio widow ofaliindo. who 
predereaasd lut fitber, made as adoptioa. At the 
(wretDoay of adoptEoa ifa widowed leether'bi taw 
»f tlM widow WM prwBt. A qvntioo bietsg 
oruea a« to whether the preaesM ef the wnlowed 
Bother ta taw wu raatratent to eoneest on her part 
to the adoftioa JOfU, that more proeeset la sot 
BtMaaarily oqnWaJest toeosaeot, for wnaeBt Is thu 
coBBKttoB impiite an btrllisrot toacomseo «> d«o 
coMAtratKA, and Ku lor tbeConrl lodelenitlao 
wbethor the whole cireamaUsee* of tho cow laruo 
(bo laferenee (hat nth a cooMot bad bna gitn, 
bcanag la als i that tho tonKBl rrqninJ ia a moiter 
not ef foroL hat ef sehitaaee CatxarrAt BatA* 
waOWJ) . . LL.It.89Boni.400 


Jdoytiee iye wnfeieei (fsiyi|fer>i>> 

latt tiUer tit i ifxelfeii af lit ftlitri^t latt a/ttr 
itsitali — J3>wJi»y »J lit lilalt ef ^atgilen-— 
^ifoptioo ««Mfuf~A Hisda testator <!ied Icarlag 

bin nrrinog two daiuhton cad a widewed daughtor- 
(b bw Is b a will fas made the lollowaQg erori 
euni— • I wantoi! todiipoee of the afaora-sieaaotMd 
Property ayestf Catul amiU it is sot jxwihlo 
forme to do eo. Theteforc the Pascb sWllpro 
a bey m adovtioa to By daoehter-in law i»n3 (Urns) 
beep ((b« rtoor* of) my 'bonm open. AfWr tie 
draw of the father is bw, the wvlowed dooghter m 
law adwtol a boy ander the mid pro>men, 7b« 
BdopteiJ boy larisg fabseqnontly brooght a toit for 
a drclanboo of fait title as the frandaou of the toatatai 
(heralubty of tfas adOTtioa was impeached by one 
of the dangfafers of lie feetitor, whose latorest hecawa 
direrted by the mdoptiMi, BtW, Cal theadoptwawM 
utralid peota the tart that a tnsbaad a anthonty to 
Ms wi tow to aitopt may be operahre after bsdMti.it 
doetBei foUowBiit* fatber-to-bw's asseotsarrirte 
“yoadhit lifrtiai««M tomMeJas son's wodow to 
Ott ettato that had »tieadj dcTolrcJ by iobent 
«»c* SB hwrt, who did net derive a title throneh the son. 
iiAK«l[ 2 PAt ». \ jsimr VasCDET ( 190 $i 

- L L. K. 29 Bora. 401 
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HirnDTJ IiAW— ADOPTIOH— coiiciK*rf. 

ddoplion ip widoic — Auiioriip io adopt 

— Joitii familp — Gift io dawpMer ovi of joint 
propertp — Limits of psoperfif. — Where the nridott* of 
a deceased coparcener in n joint Hindu famny> under 
an authority to adopt, given to her by her husband’s 
will, adopted a son, and, prior to such adoption, a pos- 
thumous son was born to the other coparcener. J^etd 
(upholding TrAUJl, J.), the adoption u-as valid. Tlio 
sole sur\-iviag ineinber of a joint Hindu famil.V, 
owning property worth from HIO lacs to 16 lac®, out 
of the income of such property, made a gift of 
1120,000 to his daughter and only child. Ltetd (reversing 
TrAHJT, L), the gift v-as valid, and did not cieeod tlio 
limits of propriety. Bachoo ». MAXsonsiiAr (1905). 

1. 1/. B. 29 Bom. 5 

Adoption bp senior toidow ioithoiii con- 

siiltiiip junior widow — P’aliditp of, — An adoption 
made after the death of a Hindu by his senior widow, 
after having obtained the consent of his sapiudos, hut 
without consulting the junior widow, is valid and 
canuot be impeached on the ground that such adoption 
has the etfect of d'Vcstiug the estate of the 3unior 
■nddow or her infant daughter. Jlctiiimauai v. 
Jladhaini, o B. IT. C., A. C. J. 181 ai p. 193 ; 
Siiniawtt v. Saiipawa, X. L. B. 21 Bom.SOG } Amaea 
V. 2I«naApauda 1. L. B. 23 Bom, 416, referred to 
and folloned. Sairaimanyam y, Venhamma, T. L. 
£. 26 Mad, G2T, distingnished. The consent of 
kinsman is required on account of the incapacity of 
wonian to act rather than to proenre the consent of 
all, whose iuterosvs will be defeated by the adoption. 
The Oollector ot JXadiira v. Mottoo Jiamalinya 
Saflitipatlp, 12 If. 1. A. 307, d-lS. Hasataxasajii 
NAIOK 0. aiAXGAK3t.U; (1905). 

3. L. B. 28 Mad. 315 

HINDtr IiAW— ALIEIfATIOlir. 

• .ffidow — Alienation — Costs of lUipation 

— Arrangement between co-widows — Adopted son — 
Bigtit of the adopted son to set aside the alienation, 
— A Hindu died leaving him surriving two widows, 
C and B. The two widows after a time found that 
they could not agree, O (the senior widow) passed a 
document to B (the junior widow) on the 13th duly 
1879, whereby <? gave A possession of certain lands, 
houses, etc., for her maintenance. Under this arrange- 
ment B was to carry on the vahivat of the same ac- 
cording to her pleasure us long as she might live, and 
-the son, who might bo adopted by Q, would at B’s death 
he entitled to " whatever moveable and Immoveable 
property there is." In ISSS and i^in iu 1SS5 B sold 
portions of this property to meet certain expenses ne- 
cessarily incurred by her in litigation, C adopted the 
plaintiffi in 1894-, and she died in 1895, B died in 
1902. Some time before her death the plaintiff filed 
a suit against the defendants, purchasers from B, 
to recover possession of the property alienated 
by B. JXeld, that, under the agreement of 1879, B 
had authority from O to do any act necessary for the 
duo and proper management of the property and one 
of those acts was to pay the costs of the litigation 
and that, therefore, B had implied authority from 
C to alienate the property to meet these costs, Seld, 
further, that, under the circumstances of the case, the 


HnfDtr IiAW— ALXBNATIOir— conffntied, 
burden of proof lay upon the plaintiff to show that O 
did not consent toAbe sale. Maiudevappa p. Bas.i- 
oawda (1905) . . I. Ii.B, 29 Bom. 846 

— ; Atienation Ip widow — Declaratory 

suit bp a reversioner of the second degree — 
Bight of shU — S pcciflo Belief Act fl of 1877), 
s. 42— Limitation Act (XV of 1877), Soh, II, 
Arts. 120 and 183, — Ordinarily only an imme- 
diate reversioner can bring a declaratory suit that 
an alienation by a Hindu widow is not for legal 
necessity and that tho purchase from the widow can- 
not be in force beyond tho lifetime of tho widow ; 
but this rule bos no application where the immediate 
reversioner is herself only tho holder of a life estate. 
Although tho right of tho nearest reversioner, for the 
time being, to contest an alienation or an adoption by 
the widow may have been barred by limitation against 
him, this will not bar the similar rights of subsequent 
rovorsioners. Bhagwania v, Snkhi, I. L, B. 22 
Alt. 33, relied on. Where tlio nearest reversioner 
omitted to sue within tho period allowed by Art. 125 
of Sell. II of the Limitation Act and thus practically 
concurred in an alleged improper alienation, tho next 
reversioner became entitled to inaintam tho suit. 
Gotinda BiUai v. Thayammal, 14 Mad. L. 1. 209, 
followed. AI!l:^•AS^ CHA^^)EA StAjmtDAii V. Haei 
Kath S-ULV (1005) . . . 9 C. W. 17. 25 

B.C. I. Ij. B. 32 Calc. 62 

Patia Bag — Bight of atienation — 

Mortgage— Succession by survivorship — Pachis 
sawal — Legal necessity. — It is contrary to tho 
ciKtom of tho Patia Eaj for the holder of the Raj to 
alienate the property of tho Raj, when he has a 
brother as bis heir. The expression prodhan tif- 
taradhileari in tho pachts sawal includes a brother 
and is not confined to a son. When the brother of 
the last proprietor succeeded to tho Raj by survivor- 
ship, ho did so subject to the rale of the Mitaksbara 
law that lie was liable for debts proved to have been 
contrnctcil for legal necessity. When a debt is inenr- 
red for legal necessity, the creditor discharges his 
duty, if he shou’s that there was legal necessity for 
tho loan and he is not honnd to see to the application 
of the money. Gopae Peosad Bdaka v. Rajah 
D inoTA SisGn Deb (1905) , . SC.'W. 17.830 

Alienation bp widow of tempteproperip 

— Suit to declare alienation invalid and not bind- 
ing on those entitled to succeed the widow as 
trustee after her death — Bar hg limitation — 
Limifalion (Act XV of 1877), Sch. XI, Arts. 124, 
141 — Claim for the recovery of an hereditary office 
— Succession bp Mxndu widow to trusteeship of 
temple. — A temple was built and dedicated to tho 
public by one Jagayya, who acted ns trustee of it 
during his lifetime. ' He died childless and his widow 
succeeded him ns trustee. She continued to manage 
the affairs of tho temple until October 1885, when she 
transferred the right of trusteeship together with 
certain temple properties to tho first defendant. 
In 1897 the ividow died. Th i plaintiffs as the per- 
sons entitled to be trustees in succession to her brought 
this Suit in December 1900, to establish their rights 
as trustees and to have the transfer in favour of tho 

02 
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HISDtTI.i^V-AXtEN’A'PIOK— 
£rrtdefeBd4otd«Ur«diat»3i4 — t^aart 

«u «nd^l Art 124 t}i« Liait{»> 

tiaa Act fiT^ertf traBitmcd tis* tnut<r> 
»tiip 'CM rKBT*r»W» by tbt yUialiff* l» tbctt 
nrht M tmtee^ whwli risbt b»“ e*»Md to «xitt 
airosrf, ths cperstioo et tla L«w ef IdoJUlxw. 

CjaajwUfffflaad* I'aaJartx y 

ilofM. / X. B 23 3Ia3 271, rcftmi 16 Tl* 
pourt^oa by ibe defendmta daniir tb» lifrtuna of 
Ita nidcw odf erse to ti)« pluntilEi, icfco derlTid 

Girii litlB “from oad thwogti" tli» M* 

witiriuatag tio fact Ihot they -wen aot bn bnn 
!a the rtnct teose of lh« oori PraraiUfru* 
Jiaisxawii Bow r Tmuvcss O^OS) 

X1..3I.£SM«<l.ie7 

— Afkfai**«M— AJ«»a<io» ^ tmfartt 

l!t Baj—irjof ^renn/ji, *41 /o»wC«»ro»— 
4«ce«»»<ir, «/— SaKtf, a«14or</y 

^/—itienafion by fteTreprietor of oa tnir«l»'»t« 
Juit vlucti u SaoliFuilo by eoftoui U aoU, if 
BK4« for legal B««e*ulyi osd ln« toeoeawr.obo 
tolMtbs lta]by ngbtelmmvontilp b, snd<T the 

Sliiilubn* lav loafer IbedebU proied (a here 
been eoatneted for 5»»I o««s»y Ike /*<icl.e 
fiflirof ii * »6»k of wtioiity to mpeet o* eutoiae 
pnoailiM osaong ii» B»]m of tbo Tritolory 
Altbaii « CsttUb ^iflaaatd ifvrtfiry v Srtt 
/•yymafti J rr* if lift MfVtitJ 1 a 
Goru. Fioiio Viusit * UacarKiTS On 
. . . . I Ifc B. 33 Cade, 133 

----- •fioettea 4y-~f <m*i0*er*~> 

Z^fereferf *fre«. ••il/er—iiBiifatieo Aet fXr 
•J 1877), Set IX Aril St 123. SJo— Pod 
treuadief—'^ite* a QiaXi widow eacendisgto 
btr kaJ, ■'(tbdst oar oothonfy 

fion kiB), eimted Joiatly vlth her eBOtber to to* o 
<Jro3 ft! gift pgrportisg todedirotr tbe boU of bu 
piojer^ fiirtbo ewto of tcrtiia idola ~ffef<f (bat 
tbo truncbon woo altogotber roij Tba deed of 
rift beifij; ai «at<ie roid u (goiast the rcrenMnary 
ceir, aeacby bim to obtuo » decliratory demo 
that the uKtroiseat le inratid ud not buidiag upon 
tim a gotenied by .Art, JSV, Sch 11 pf tb* tioiju 
l»ni Act, «ad Dot by Art 91 it boms eat dkcowt 
for bun tohare it eoBCeUedor Kt M do la vritr to 
chUia neb deeioratory nlief jPjoXa .ffoAort 
Siaiay Srttila OflmJe leseior, I X if <10 
Ca!c. djy, nUed epon. tsooviaust Dau r 
liiOIi bam bin: (IWS) I L. B. 82 C«Ib 4V8 

— — ««ii iy a reeerrioocr f» »rf < 

laa if a •id»«~Al»e»j/i«a tjr a vtdsKw 
iiAitefie. Mi (ST iS;7J Vd 

SI. 1«— CveifiM, ttfUin~Ai‘<itt,a» to t^Uairr 
c»a }»«e/ a* tflaic, o/~At-ftti^Trafitn 

— Wbffl ofwa Uks dentil of » Uinda widow « ooA vn 
b^gtt by lie forenroaer fat tocoresy of piopertr 
wfutb St w»» nJi^l bid been niKunWl by ibenrdw 
by » d^ of Mle darisg her lifclune Witbont lend 
^'f'-.UiAtArt. Ulof tt» Sotnod 8^ 


tteflieh Coart tabonijiAvn 1*,^ 


HINDU U.W~Al.IENATIOM'~««»ef«(/e<f 
9tT«3.^**Aule Vy a Buids rrsloir D «t Htelf 
Tea spea wtenM a lew U hcnI/ 

ToidnUe at lb» ben - 1 election. tVoosaow*. J — 
All aliK>*‘“®* l>7 * Bindo mdow made wilhoot 
legal Deecndy ar* reliable and sot roid la 
the Mhie that they bj« good for ter liMiBie 
and my be (l>6 (abject of cowat or ntifm 
t»Hi by tte irrenionen danng lucb hfettme 
« after her dentil. In the nbnnce, howerer. of any 
cQeh, ntii^ratiBii BrcofKQt by tha reTeramm ilie 
tide oaeied <B/a Jaeia ccam apon the death of lie 
•rOnw nod It I* Bbt neceunry to art aaUe taeli 
alieoaliaDi enthu the maaoiog of Art. St of the 
Second Soboinleto tbo LlmitatioQ Act lUatcAA 
Oja a Dasa**«« Mm** (1905) 0 C W. N 036 

TTTTJTI TT I,AW~C0STO1I. * 

Jamtlj e%i(cm-Im*ar{iUt 

far»Uae<l*'*A<o»4afMJef cf tmjutrMli 

XroeoMpfioe— 'One t ojn bateh Sahiorai the owaer 
of a *> taj rumt.*' to nluch hr family tiutow tie 
iMideiiUof Triaweealtaroasdjnpart bihty applied, 
ilieycenKtr»c«»r«t>»lJigroTtIan* of tie rotate b» 
nay of ** tebaM’' aUbnaoee the bulk of the pra 
Tortyof Iho runt nan utnolr id the dtrbvt of 
bam, bat tbm waa a'-»o a xwA iKonaiderablA per- 
limtiitho dutnet of GonVbpnr After the battle 
of Cnxar, ia 1701, tie properly Is Sanaa «ae eoeSi 
<t(ed by the Bn(l>h Oootnuse&t t hot the Oorabbpw 
property '•ae thea la tcmlery belaspng to the 
Iianab Hour e( (i«ib. which nubot eedrd to tie 
DrDlah Oerenonb CBtil JSOI iX.re, that tie 
applnslioB ef the nttom of prut>og««Itue asd 
ImparukiUty 16 tie Ownlipor ptoporty nni sa 
AffetUdiX tie teB&ica(»&«I the proj«rtria Saras, 
and irMlie ti»b »*« U (wbich, howerer, wa* f-niod 
wAtohnroUosthe cnee) the Corahhpur proptriy 
imd bcea altogether argoirod after coBajuatuo of th« 
property fa 'amt- tbcce csetcoo^ hcis? peri of 
the pcinoiial taw of tho familt, wonld etiil gorern 
anchaft«T.acqniniiprop«ty it 5* of lie essesoe 
of fiouty niiget that they ihoDld be certaia 
laianable ud ewtBiisosi, and well ertailiihed 
duroBbnBSsee mast be heU to dntroy theta 
Vfirre, howerer, neh m CBitom ha* tecs piored 
tie mo* u D{m the partr, who allege the 
dutoDtlanasce thereof, to prove that fact. Saj 
Ataiaa A»»jA r, Avayey Simo 31<uaomior. I X. 
Ar i Cale ISS, asd jSerrmdro AbJA i o« o 
A/ eissimof ifterauarcXameieel, I S 

9t, ttfertod to. Bat wch a duccaiSiouaace wn* held 
8(7t ta be «c!^luhed b< on& instance in ninth a 
lemle hamif so title bad ciorped pouessioa of the 
faimly property and had then pone thioogh the farta 
of tnawgs by way of a eomprornis*, a gjfl ci it £o 
Ox ngiUoi ietr. there bring otherwise cSew and 
oonealrptr’idraceof theeustenceoftlecortcan. A 
oompioioiee brtweea mnobrri of a UiaJa familv 
whereby •‘tnbaoi ' allowance te fiied anda cUspnle 
regard to the f atnjly property u termiBateJ wIS, 
it yurt and legal be tindiag ca the miaor children of 
*• parties therew Xi<a»i 0,»ji r &«,«, 

I X. S t AH and CieartroBA e Dtfeevw. 
y X. £ 17 San. 533, referred t a If the owner of 
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'HINDU LAW - CU STOM— coiicZi«?e(f. 

aa estate, tlio tiovolution of wljicli is governed by 
“family custom, acquires separate property, but docs 
not iu bis life-time alienate the property so acquired, 
or dispose of it by liis ui!!, or leave behind lam some 
indication of a contrary intention, the reasonable 
presumption is that bo intended to incorporate it s\itU 
tiio family Cbtato. Lahshmipatlii v, Kandasami, 

I. L, It, IB jifad. 54, and Itamasami Kamayit Naik 
"v. Sxmdara Ldngasami Kamaya Naik, J. L. It, 17 
Mad. 422, referred to, Sababjit Pabiab Bahauttb 
Sahi V, Indabji® Pabtab Baha-dub Sabi (1905). 

I. L. B. 27 AU. 203 

HHSTDU LAW— DEBTS. 

Joint llinda family — Personal decree 

against fafhe} — Lialility of son’s interests in the 
joint family property. — When the joint ancestral 
property of a Hindu family is attached in cveoutiou 
of a personal decree obtained against tho father of tho 
family, the interests of the sons can only be exempted 
from ntfachment and sale, if tho latter can shou' that 
the debt in respect of u-liicb such decree was obfcdnod, 
was cither tainted with immorality or was aULh a debt 
ns it was not tho pious duty of tho sons to pay. Sam 
JJayal v. Sitrga Singh, I, L. It. 12 AU. 209, over- 
ruled. Seni Madho v. Sasdeo Falak, I. L. S. 12 
All. 99 1 Meenakshi Naidn v. Iminttdi Kanaka 
Samaya Zounden, L. S. 16 I. A. 1, and Mussamut 
Sfanomi Sahtiasin v. jlfodiia Mohtin, L, S. 13 T, A. 

J, refered to. Kaeab Siboe «. Beec Slvge (1905). 

I. L. B. 27 All. le 

Liahilily of undivided son for surety 

dell contracted by father. — ^iVhero a Hindu father 
having undivided sons incurs au ohligatiou as 
surety for the payment of a debt aud not for keeping 
the peace or for good hohaviour, the whole ancestral 
property including tho shares of tho sons is liable 
for the discharge of such obligation. Sitaramayya 
V. Yenkairamanna, 1. L. S. 11 Mad. 873, and 
JTakaramhttat v. Q-angaram, I. L. S. 23 Som. 
454, followed. CnEXTIETOAil V'ENBlXAOnAl.A 
BedDIAB r. CnCTTIKTOAH KuhCABA VESKITAOnABA 

BEDiiiAii (1905) . . 1. L. B. 23 Mad. 377 

HINDU LAW— endowment. 

. Succession to property of Mahant 

— Chela— Succession in management of endowed 
property tinder deed of endowment — Mortgage 
by manager — Money advanced out of profits 
of dedicated propertij — Sight of successor to sue 
on mortgage. — A mortgagee, who was tho Mahant 
-of an order of bairagis or religious mondicants, 
by a deed of endowmout dedicated certain self, 
acquired property to the scrvico of an idol, of 
wliioh be mode himself trustee and mauagcr,»and 
nominated and appointed tho plaintiff, who was 
his chela, to succeed him on his death iu tho trustee- 
ship and management. In a suit on tho mortgage 
the e^ idonco showed that tho money advanced to tho 
defendant was part of tho profits of the estate so 
dedicated. Seld,hy the Judicial Committee (revers- 
ing tho decision of the Court of tho Judicial Commis- 
sioner of Ondh) that tho plaintiff on bis succession 


HINDU LAW— ENDOWMENT-coh- 

cltided. 

was entitled as such trustee and manager to maintain 
tho suit and recover tho money duo by tho defendant 
on tho juortgage. Biseaebab Das v. Dbichiua i" 
SrsGE aOOo) . . I, L. B. 27 All. 581 

Stligtotts endowment— Trustee, creation 

of tenure bg— Cancellation bg succeeding Trustee 
— notice to tenure-holder — Tender of patta at end 
offasli not reasonable notice. — A trustee of a re- 
ligious endowment cannot, except on special grounds, 
create a perpetual tenure binding on his successors in 
office. Mayandi Cheitiarv. Chokkalingam Sillay, 

J. L. S. 27 Mad. 293, and Vidyapurna Tirtha 
Smami v. Vidyanidhi Tirtha Swann, I. Jj. S, 27 
Mad. 433, followed. Whore, however, a long succes- 
sion of trustees hod acquiesced, a succeeding trustee 
cannot sue to eject tho tenure-holder without giving 
him reasonable notice of tho determination of the 
tenure ; and tho tender of a patta at tho eud of a 
fosli for which it is tendered is not a reasonable 
notice. XaBASIEEA CeAKI V. GoPABA AVTAIfOAB 
(1905) .... 1. L. B. 28 Mad. 891 

HINDU LAW— QIET. 

Cift to xvife — Powers of alienation of 

donee — Construction of document. — Ordinarily a 
gift by deed or wiU by a Hindu to bis wife does not 
carry tbo absolute interest in the absonco of soma indi- 
cation of an intention tliat she should Ijave each abso- 
lute interest in tbo property. A conveyance executed 
by a Hindu transferring certain property to his wife, 
after reciting tliat tho executant was in possession as 
proprietor of shares in certain villages, declared that 
ho of his own free will transferred the share of which 
he was proprietor to his wife and "put her iu pro- 
prietary (malikana) possession authoriziug her to re- 
tain possession of tho same os propidotor (malik) 
together with land revenue, miscellaneous items, etc.” 
'Ihon camo this provision : — " In case of proper neces- 
sity she ns ray representative is at liberty in every 
respect to transfer the property by sale or mortga"e, 
either in my lifo-timo or after my death. No objec- 
tion taken by any person shall bo held as fit to he 
allowed in this respect. Meld, that notwithstanding 
tho use of the word " malik," the document did not 
confer an absolute power of alienation on the donee, 
but she W'os not empowered to transfer the property 
either by sale or mortgage, unless a legal necessity 
nroso for doing so. Zalif Mohan Singh Soy r, 
Chukkun Lai Soy, I. L. S. 24 Calc. 834, referred 
to. Jaeba Das v. Eaeaetab Pabde (1906). 

I. L. B. 27 All, 364 

Q-ift to dauifhter out of Joint-property 

— Limits of propriety — Joint family — ITindu 
Lam . — The sole surviving moinber of a joint Hindu 
family, owning property worth from R 10 lacs to 
B16 lacs, out of tho income of such property, 
made a gift of R20,000 to his d.anghter and only 
child. JSeld _ (reversing TvAnjr, J.), the gift w.n8 
valid, and did not exceed the limits of propriety. 
Baosoo », Mabkobebai (1904). 

I. L. E. 29 Bom. 51 
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“HINDU DAW- CUSTOM— eoHc2«*€?. 

an estate, the devolution o£ wliicli is governed by 
•family custom, acquires separate property, bufc^ docs 
not in his life-time alienate the property so acquired, 
or dispose of it by bis will, or leave beliind. bitu aomo 
incUcatiou of a contrary intention, tlio reasonable 
presumption is that be intended to incorporate it with 
tho family estate. Zalshmijiathi v. Kandasami, 
1. 1/, It. iS Mad. 84, and liamasami Kama^a IZaik 
•V. Snndara Lingasami Kamaga Naik, I. L. S. 17 
Mad. 432, referred to. SATiinJiT PAHTAn Bahaotb 
'Sahi o, Isdatwit Pabtap Bahadob Sahi (1905). 

I. D. R. 27 All. 203 

HIHDU DAW— DEBTS. 

Joint Jlindn familg — Personal decree 

against father — Idalilifg of son's interests in the 
joint family property. — When tho joint ancestral 
property of n Hindu family is attached in oteeution 
of a personal decree obtained against tho father of tho 
family, tho interests of the sons can only be exempted 
‘from attachment and sale, if tho latter can show that 
ilm dehi ia nsspeet erf n-hieh saelt decnx ftns alftxitied, 
was either tainted with immorality or was such a debt 
4S3 it was not tho pious duty of tho sons to pay. Pam 
Zagat v. Zurga Singh, I. Z. 22. 12 All. 209, over- 
ruled. Zeni Madho v. Basdeo Patak, I. L. It. 12 
All. 99 ; Meenakshi Baidu v. Immtidi Kanaka 
Mamaga Kottnden, L, 22. 10 I. A. 1, and Mussamui 
Banomi Bahuasin v. Modnn Mohun, L. It. 13 1. A. 
A, refered to. KABA^* SiNon v. Bnup Singh (1905). 

I. D. B. 27 AJl. 16 

lAalilxtg of undivided son for surety 

debt contracted by father. — Wliore a Hindu father 
'having undivided sons incurs nn obligation as 
-surety for tho payment of a debt and not for keeping 
tho peace or for good behaviour, the whole ancestral 
property including tho shares of tho sons is liable 
for tho discharge of such obligation. Sitaramagga 
V. Venhairamanna, 1. Z. 22. 11 Mad. 373, and 
Tukarambhat y. Gangaram, I. Z. It, 23 Bom. 
454, followed. CnExriKHiAAt VenkixacuaIiA 
Bedmab V. Chettikulam Hujiaba Venkitaohaea 
Beddiab (1905) . . I. D. E. 28 Mad. 377 

HINDU DAW— ENDOWMENT, 

Succession to property of Mahant 

— Chela— Succession in management of endowed 
property under deed of endowment — Mortgage 
by manager— -Money advanced, out of proJits 
of dedicated propertij — Right of successor to sue 
on mortgage. — A mortgagee, who was the Mahant 
.of nn order of bairagis or religious mendicants, 
by a deed of endowment dedicated certain self- 
acquired property to the service of an idol, of 
which he made himself trustee and managor,-^and 
nominated and appointed the p)lainti£f, who ivas 
his chela, to Bucccod Mm on his death in tho trustee- 
ship and management. In n suit on tho mortgage 
the evidence showed that tho money advanced to the 
defendant was part of the profits of the estate so 
dedicated. Z[eld,hy the Judicial Committee (revers- 
ing the decision of the Court of the Judicial Commis- 
sioner of Oudh) that the plaintiff on his succession 


HINDU DAW— BNDOWMENT-con- 

eliided, 

was entitled as such trustee and manager to maintain 
the suit and recover the money duo by tlio defendant 
OB the mortgage, SiSEiAitBAB Das «. Deigeuai' 
Siege (1905j . . I. D. E. 27 All. 581 

Religious endowment— Trustee, creation 

of (enure hg— Cancellation by succeeding Trustee 
— Botice to ienure-holder — Tender of patta at end 
of fasti not reasonable notice. — A trustee of a re- 
ligious endowment cannot, e.vcept on special grounds, 
create a perpetnal tenure binding on his successors in 
oihce. Mayaiuli CheitiarY. Chokkaliagam Pillay, 
2- Z. 22. 27 Mad. 205, and Vidyapurna Tirtha 
Swomi V. Vidyanidhi Tirtha Swaini, X. Z, 22. 27 
Mad. 435, followed. Where, however, a long sncccs- 
sioii of trustees had ncqulescod, a succeeding trustee 
cannot sno to eject the tenure-holder without giving 
him reasonable notice of the determination of the 
tenuve ; and tlio tender of a patta at the end of a 
fttsli for which it is tendered is not a reasonable 
notice. BAEAsniHA Ceabi v. Gopaea Avtangab 
.... I. L. K. 28 MM. Sdl 

HINDU DAW— GIFT. 

— Gift to icife — Powers of alienation of 

donee — Construction of document. — Ordinarily a 
gift by deed or will by a Hindu to his wife does not 
carry the absolute interest in tho absence of some indi- 
cation of an intoution that she should have anoh abso- 
lute interest in tbe property. A conveyance o.vocutod 
by a Hindu transferring certain property to his wife, 
after reciting that tho c.xeoutant was in possession as 
proimioter of shares in certain villages, declared that 
ho of Ms own free will transferred the share of which 
ho_ Was proprietor to his wife and " put her in pro- 
prietary (malikana) possession authorizing her to re- 
tain possession of tho same as proprietor (raalik) 
together with land revenue, miscellaneous items, etc.” 

'1 hott came this provision : — " In case of proper neces- 
sity she as my representative is nt liberty ia every 
respect to transfer the property by sale or mortr-age, 
oittair in my Ufe-timo or after my death. No ohjec- 
tion taken by any person shall be held as fit to ha 
allowed in this respect. Keld, that notwitlistanding 
the Use of tho word " malik,” the document did not 
confer nn absolute power of alienation on the donee, 
but she was not empowered to transfer the property 
either by sale or mortgage, unless a legal necMsity 
arose for doing bo. Lalii Mohan Singh Roy v, 
Chukkun Zal Roy, I. Z. 22, 24 Calc, 834, referred 

to. Jaeka Das t). Easiaeiab Pasde (1906) 

X. D. E, 27 AH. 364 

Gift to daughter out of joint.property 

—Zimils of propriety — Joint family — Kindu 
Zau,. — The sole surviving member of a joint Hindu 
family, owning property worth from B 10 lacs to 
H15 lacs, out of the income of such property, 
m^a ag^ft of a.20,000 to his daughter aud only 
child. Keld. (reversing Tvabii, Ji), tho gift was 
valid, and did not exceed the limits of propriety. 
Baoeoo a. Mankobebai (1904). 

1. D. E. 29 Bom. 61 


